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The Bankruptcy Code’s Limitations 
on Creditors’ Rights
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The Bankruptcy Code’s Limitations on Creditors’ Rights

S PTO

— Once a debtor files for bankruptcy, that filing operates as an automatic stay 
against a creditor taking actions against the debtor or its property.

AUTOMATIC 

STAY

— The Code grants the trustee the right to assume or reject most executory 
contracts of the debtor.

— The trustee can use this power to “cherry pick” favorable contracts.

POWER TO 

ASSUME OR 

REJECT 

EXECUTORY 

CONTRACTS

— Ipso facto clauses call for the termination of a contract or modification of a 
party’s rights because of the insolvency or financial condition of one party.

— The Bankruptcy Code (the “Code”) grants the bankruptcy “trustee” 
(including a debtor-in-possession) the right to override ipso facto clauses

ANTI-IPSO FACTO 

PROVISIONS

— The Code allows the trustee to claw back for the estate certain payments 
or transfers and invalidate certain incurrences of obligations.

AVOIDANCE 

POWERS
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Primary Types of Avoidance Actions

— A “preferential transfer” 
is a transfer in respect 
of an existing debt that 
is made on the eve of 
bankruptcy that puts 
the creditor in a better 
position than it 
otherwise would have 
been.

§ 547

PREFERENTIAL 
TRANSFER

— A “constructive 
fraudulent transfer” 
is a transfer made or 
obligation incurred for 
less than reasonably 
equivalent value while 
the debtor was in a 
precarious financial 
condition or which left 
the debtor in such a 
position.

§§ 548(a)(1)(B)

CONSTRUCTIVE 
FRAUDULENT 

CONVEYANCE / 
TRANSFER 

— § 544 of the Code 
allows the trustee to 
avoid transfers 
avoidable under 
applicable state law.

— Most states, if not all, 
have fraudulent 
transfer/conveyance 
provisions.

§ 544

AVOIDANCE UNDER 
STATE STRONG ARM 

PROVISION 

— “Actual fraudulent 
transfers” are made 
with actual intent to 
hinder, delay or 
defraud creditors.

§ 548(a)(1)(A)

ACTUAL FRAUDULENT 
CONVEYANCE / 

TRANSFER 
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The Bankruptcy Code’s Safe Harbors
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Bankruptcy Code Safe Harbors: Overview

The statutory safe harbors 
protect from the Code’s 
limitations on creditors’ 
rights the exercise of:

— certain rights (“Protected Rights”), 

— by qualified parties (“Protected Parties”), under

— particular kinds of transactions or agreements 
(“Protected Agreements”).

The statutory safe harbors also protect transfers in connection with particular kinds of 
transactions or agreements from many of the Code’s avoidance provisions if such transfers 
are made by, to or for the benefit of qualified parties.
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Bankruptcy Code Safe Harbors: Protected Agreements 

— Purchases, sales or loans of: 
• Equity, debt or other security

• Cash transactions
• Underwriting and share subscriptions

• Certificate of deposit
• Mortgage loan or interest in a mortgage loan

— Options on the above
— Repos and reverse repos on the above
— Listed FX options
— Margin loans and settlement credit
— Loan-plus-collar

SECURITIES CONTRACTS (11 U.S.C. § 741(7))

— Futures, cleared swaps and related transactions

COMMODITIES CONTRACTS (11 U.S.C. § 761(4))

— Purchase, sale or transfer of:
• A commodity (other than under “commodity contract” 

definition)
• Other articles, rights subject to forward dealing

FORWARD CONTRACTS (11 U.S.C. § 101(25))

— Repos and reverse repos:
• Treasuries and agencies 
• Qualifying non-U.S. treasuries
• Mortgages and interests in mortgages
• Mortgage-related securities 
• Certificates of deposit and bankers acceptances

REPURCHASE AGREEMENTS (11 U.S.C. § 101(47))

— Swaps, options, futures, forwards, floors, caps, etc.:
• Rates, FX, precious metals, commodities, equities, debt, 

indexes, total return, credit default, spreads, basis, weather, 
emissions, inflation

• Anything similar to the above

SWAP AGREEMENTS (11 U.S.C. § 101(53B))

— Related guarantees or other credit support— Related master agreements
ALL DEFINITIONS 

INCLUDE
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Anti-Avoidance Safe Harbors

 Section 546(e) 

— Notwithstanding sections 544, 545, 547, 548(a)(1)(B), and 548(b) of this title, the trustee may not avoid a 
transfer that is a margin payment, as defined in section 101, 741, or 761 of this title, or settlement payment, as 
defined in section 101 or 741 of this title, made by or to (or for the benefit of) a commodity broker, forward 
contract merchant, stockbroker, financial institution, financial participant, or securities clearing agency, or that 
is a transfer made by or to (or for the benefit of) a commodity broker, forward contract merchant, stockbroker, 
financial institution, financial participant, or securities clearing agency, in connection with a securities contract, 
as defined in section 741(7), commodity contract, as defined in section 761(4), or forward contract, that is made 
before the commencement of the case, except under section 548(a)(1)(A) of this title. 

— Notwithstanding sections 544, 545, 547, 548(a)(1)(B), and 548(b) of this title, the trustee may not avoid a 
transfer that is a margin payment, as defined in section 101, 741, or 761 of this title, or settlement payment, as 
defined in section 101 or 741 of this title, made by or to (or for the benefit of) a commodity broker, forward 
contract merchant, stockbroker, financial institution, financial participant, or securities clearing agency, or that 
is a transfer made by or to (or for the benefit of) a commodity broker, forward contract merchant, stockbroker, 
financial institution, financial participant, or securities clearing agency, in connection with a securities contract, 
as defined in section 741(7), commodity contract, as defined in section 761(4), or forward contract, that is made 
before the commencement of the case, except under section 548(a)(1)(A) of this title. 

 Sections 546(f), (g) and (j) provide similar protections in respect of repurchase agreements, swap 
agreements and master netting agreements.

— Safe harbors do not limit the trustee’s ability to avoid actual fraudulent transfers.NB
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§ 546 (Anti-Avoidance Safe Harbors)
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Most common context in which safe harbors have arisen.

— An LBO is the acquisition by an investor of a controlling interest in a company’s equity, where 
a significant percentage of the purchase price is financed through leverage (debt) secured by the 
company’s assets.

• Failed LBOs  Bankruptcy 
Fraudulent Conveyance Litigation.

• Trustee likely will try to claw back money 
that parties received from the LBO.

Case Study: Leveraged Buyout (LBO) 

Defendants may assert a § 546 safe harbor defense on the basis that the purchase price came from or 
went through a bank, which, as a financial institution, is a protected counterparty under § 546(e). 
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Circuit Split on Scope of § 546(e) Safe Harbor

COURTS HOLDING CASES

2nd Circuit
3rd  Circuit
6th Circuit
8th Circuit
10th Circuit

§ 546 safe harbors continue to apply 
to constructive fraudulent transfer 
claims between two non-financial 
institutions as long as the transfer 
was effectuated through a financial 
institution as intermediary.

— In re Quebecor World (USA) Inc., 719 F.3d 94, 99 (2d Cir. 2013); 

— In re QSI Holdings, Inc., 571 F.3d 545, 551 (6th Cir. 2009);

— Contemporary Indus. Corp. v. Frost, 564 F.3d 981, 987 
(8th Cir. 2009); 

— In re Resorts Int’l, Inc., 181 F.3d 505, 516 (3d Cir. 1999);

— In re Kaiser Steel Corp., 952 F. 2d 1230, 1240 (10th Cir. 1991).

7th Circuit
11th Circuit

§ 546 safe harbors do not apply 
to constructive fraudulent transfer 
claims between two non-financial 
institutions when the intermediary 
financial institution was a mere 
conduit.

— FTI Consulting, Inc. v. Merit Management Grp., 830 F.3d 690 
(7th Cir. 2016); 

— In re Munford, Inc., 98 F.3d 604 (11th Cir. 1996)
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Merit Management – 546(e) Safe Harbor 

• Decision in Seligson v. New York Produce Exchange, 394 F. Supp. 125 
(S.D.N.Y. 1975), led in part to enactment of the securities safe harbor 
provisions

– Trustee sought to unwind $12 million margin payment from bankrupt 
commodity broker to clearing association; clearing association defended 
on grounds that it was mere conduit 

– Court refused to grant summary judgment for clearing association

• Congress responded in 1982 by enacting legislation that enabled 
financial institutions that were recipients of transfers of the kind that 
took place in Seligson to invoke a safe harbor from avoidance. Pub. L. 
No. 97-222, § 4, 96 Stat. 235 (1982).

• Safe harbors amended multiple times to broaden the scope of 
protected parties and transactions including in provisions such as 
Section 546(e).
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Merit Management – 546(e) Safe Harbor 

• Section 546(e) of the Bankruptcy Code provides a defense to 
constructive fraudulent transfers and preference claims arising out of 
securities transactions.  The purpose is to ensure that financial markets 
are not unduly impacted by the bankruptcy of one financial institution.  

– See H.R. Rep. No. 97-420, at 1 (1982) ("[C]ertain protections are necessary 
to prevent the insolvency of one commodity or securities firm from 
spreading to other firms and [possibly] threatening the collapse of the 
affected market."). 

– As the Seventh Circuit stated in Grede v. FCStone, LLC, 746 F.3d 244, 252 
(7th Cir. 2014), absent these protections, “one firm's bankruptcy could 
cause a domino effect as its clients could similarly default on their 
obligations, which in turn would trigger further bankruptcies, and so on.  
By preventing one large bankruptcy from rippling through the securities 
industry in this way, the § 546(e) safe harbor protects the market from 
systemic risk and allows parties in the securities industry to enter into
transactions with greater confidence.

17



Merit Management – 546(e) Safe Harbor 

• 11 USC § 546(e):

“Notwithstanding sections 544, 545, 547, 548(a)(1)(B), and
548(b) of this title, the trustee may not avoid a transfer that is
a … settlement payment … made by or to (or for the
benefit of) a commodity broker … financial institution …
or securities clearing agency,

or

that is a transfer made by or to (or for the benefit of) a
commodity broker … financial institution … or securities
clearing agency, in connection with a securities contract …
except under section 548(a)(1)(A) of this title.”

18



• Most courts interpreted the term “settlement payment” broadly to 
include any transfer of securities in connection with the completion of 
a securities transaction  -- e.g., routine securities transactions, LBOs, 
etc.

• BUT, is a transaction like an LBO protected by safe harbor merely
because transfers made through a financial institution (i.e., financial
institution that is merely acting as a conduit for a payment to the
ultimate beneficiary)?

– Majority of circuit courts of appeal held that such a transaction was
protected including Second, Third, Sixth, Eighth and Ninth Circuits

– Only Eleventh Circuit held that it was not. See Munford v. Valuation
Research Corp. (In re Munford, Inc.), 98 F.3d 604, 610 (11th Cir. 1996)
(holding Section 546(e) does not apply where a financial institution
involved in a transaction is a "intermediary or conduit“)

19
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Merit Management – 546(e) Safe Harbor 

Issue Presented:

• Does Section 546(e) insulate a payment by a debtor to a holder of 
securities issued by the debtor from a constructive fraudulent transfer 
action simply because a financial institution acted as a conduit 
between the debtor and the securities holder?

20



Merit Management – 546(e) Safe Harbor

• Background

– Valley View Downs and Bedford Downs each sought last available
harness-racing license to open “racino” in Pennsylvania

– Subsequently, Bedford agreed to be acquired by Valley View – Valley View
acquired all of Bedford’s stock for $55 million

– Citizens Bank, as escrow agent, received $55 million from Valley View’s
bank (Credit Suisse) and stock certificates from Bedford stockholders
(including Merit)

– Citizens then distributed cash to Bedford stockholders and stock
certificates to Valley View

21



Merit Management – 546(e) Safe Harbor

• Background

– Valley View never received a separate gaming license, and thus, was 
unable to open the racino.  Thereafter, Valley View and its parent 
company, Centaur, LLC, filed for Chapter 11 bankruptcy.  

– The Bankruptcy Court confirmed a reorganization plan and appointed FTI 
Consulting, Inc., to serve as trustee of the Centaur litigation trust.

– FTI sought to unwind $16.5 million transfer from Valley View to Merit for
Merit’s Bedford stock as constructively fraudulent transfer

– Merit moved to dismiss on basis that transfers were made "by or to" a
financial institution (Credit Suisse and Citizens Bank) because they
transferred and received funds in connection with the transaction.

– District court granted Rule 12 motion to dismiss, finding that transfer was
a settlement payment made by and to a financial institution based on the
role of Credit Suisse and Citizens Bank

22



Merit Management – 546(e) Safe Harbor

• On appeal, the Seventh Circuit reversed the district court's decision.  
FTI Consulting, Inc. v. Merit Mgmt. Grp., LP, 830 F.3d 690 (7th Cir. 2016). 

– Court noted stated that it was “necessary to answer only one question: 
whether the section 546(e) safe harbor protects transfers that are simply 
conducted through financial institutions (or the other entities named in 
section 546(e)), where the entity is neither the debtor nor the transferee 
but only the conduit.”

– Court held that it does not protect such transfers.

– “Nothing Congress did, however, indicated that the safe harbor applied to 
[financial] institutions in their capacity as intermediaries. The safe harbor 
has ample work to do when an entity involved in the commodities trade 
is a debtor or actual recipient of a transfer, rather than simply a conduit 
for funds.” 

23



Merit Management – 546(e) Safe Harbor

• In February 2018, Supreme Court affirmed on slightly different 
grounds. 

– Court emphasized that Congress added the language  “or for the benefit 
of” to Section 546(e) so that it “matched the scope” of the language 
contained in the trustee’s avoidance powers (i.e. Sections 547 and 
548(a)(1)), not to insulate parties like Merit, which is not a financial 
institution, from avoidance actions.

– Court noted that the language of Section 546(e) makes clear that it 
“applies to the overarching transfer that the trustee seeks to avoid, not 
any component part of the transfer.”  The relevant transfer for purposes 
of Section 546(e) “is the same transfer that the trustee seeks to avoid 
pursuant to one of its avoiding powers.”

• Court noted that FTI was not seeking to avoid Valley-to-Credit Suisse, Credit Suisse-Citizens 
Bank, or Citizens Bank-Merit transfers

• Instead, FTI was seeking to avoid Valley-Merit transfer and that overarching transfer did not 
involve parties that need to be insulated from avoidance actions. 

24



Merit Management – 546(e) Safe Harbor

• Issues left unaddressed: whether a party’s status as a customer of a 
financial institution could affect application of Section 546(e)

– At oral argument in Merit, Justice Breyer noted that the definition of 
“financial institution” included “customers” of such financial institutions

– The Supreme Court ultimately declined to decide this issue because it 
had not been raised, noting in famous footnote 2 that:

• The parties here do not contend that either the debtor or petitioner in this case qualified as 
a “financial institution” by virtue of its status as a “customer” under § 101(22)(A).  Petitioner 
Merit Management Group, LP, discussed this definition only in footnotes and did not argue 
that it somehow dictates the outcome in this case . . . . We therefore do not address what 
impact, if any, § 101(22)(A) would have in the application of the § 546(e) safe harbor.” 

25



Merit Management – 546(e) Safe Harbor

• Other issues left unaddressed include whether Section 546(e) applies 
when publicly traded securities are involved (which generally involve 
securities clearing agencies and brokerage accounts or custodial 
accounts)?  

– Merit involved only privately held shares of stock.

• Similarly, the court did not address whether Section 546(e) preempts 
state law fraudulent transfer actions brought by trustees or debtors in 
possession using their ability to file state law creditor claims under 
Section 544(b)? 

• Depending on outcome of this argument in subsequent cases, the 
ultimate impact of Merit remains an open question. 

26
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The Tribune Saga

• The Tribune Saga began with the issue of whether 
Section 546(e) preempted state law fraudulent 
transfer claims (“SLFTC’s”).

• Later, in addition to that issue, it ended up also 
addressing a question left open by the now 
famous footnote 2 of Merit—whether the debtor 
itself would qualify as a financial institution (as 
defined in Section 101 (22)(A)) by virtue of being 
a “customer” of a bank or trust company.

28



In re Tribune Co. Fraudulent Conveyance Litig., 818 F.3d 98 (2d 
Cir. 2016)

“Tribune I”

• Tribune was a large media company that was sold through an 
LBO.  About a year and a half following the LBO, Tribune filed 
for chapter 11.  

• A large group of individual creditors filed SLFTC’s against 
various shareholder-defendants that redeemed their shares 
through the LBO.  The total amount sought in these various 
SLFTA’s was approximately $8 billion.  

• The various actions were consolidated in SDNY.  

29



In re Tribune Co. Fraudulent Conveyance Litig., 818 F.3d 
98 (2d Cir. 2016)

“Tribune I”

• The Second Circuit held that Section 546(e) impliedly 
preempted SLFTC’s based on constructive fraud. The 
individual creditors later filed a petition for certiorari 
to SCOTUS.  

• SCOTUS, however, did not grant or deny certiorari in 
Tribune.  Instead, following its ruling in Merit, 
Justices Kennedy and Thomas issued a statement 
urging the 2nd Circuit to “recall its mandate.”

• This left the issue of whether Section 546(e) 
preempts SLFTA’s unresolved.
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In re Physiotherapy Holdings, Inc., 2016 WL 
3611831 (Bankr. D. Del June 20, 2016)

• After the holding in Tribune I, in June 2016, the Bankruptcy 
Court for the District of Delaware reached a different 
conclusion regarding Section 546(e)’s impact on SLFTC’s.  In 
Physiotherapy, the court held that Section 546(e) did not 
preempt SLFTC’s in the context of an LBO.

• The court pointed out that Section 546(e) only applies to 
“Trustee”, not individual creditors.

• Court also pointed to the language contained in Section 
544(b)(2), which expressly bars an individual creditor’s 
ability to bring an SLFTC to avoid certain charitable 
contributions, but does not expressly bar an individual 
creditor’s ability to bring an SLFTC in other contexts, such 
as in the context of LBO. 
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In re Physiotherapy Holdings, Inc., 2016 WL 
3611831 (Bankr. D. Del June 20, 2016)

• One distinction between Tribune I and 
Physiotherapy:
– Tribune I involved an LBO of publicly traded stock.
– Physiotherapy, on the other hand, did not involve 

publicly traded stock.  Instead, it involved an LBO 
of privately held stock. 
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SDNY “Financial Institution Case”
In re Tribune Company Fraudulent Conveyance Litigation, 2019 WL 1771786 

(S.D.N.Y. 2019)

• Recall that one of the issues left open by footnote 2 in Merit was whether 
a party’s status as a “customer” of a “financial institution” affects the 
application of Section 546(e).  

• “Financial institution” is defined in relevant part as follows: “a Federal 
reserve bank, or an entity that is a commercial or savings bank, industrial 
savings bank, savings and loan association, trust company, federally-
insured credit union, or receiver, liquidating agent, or conservator for such 
entity and, when any such Federal reserve bank, receiver, liquidating 
agent, conservator or entity is acting as agent or custodian for a customer 
(whether or not a ‘customer’, as defined in section 741) in connection with 
a securities contract (as defined in section 741) such customer.”  11 U.S.C. 
§ 101(22)(A) (emphasis added). 

• Thus, the definition of “financial institution” refers not only to a bank 
acting for its own account, but also to the bank’s “customer” when the 
bank is acting as an agent or custodian for a customer in connection with a 
securities contract.
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SDNY “Financial Institution Case”
In re Tribune Company Fraudulent Conveyance Litigation, 2019 WL 1771786 

(S.D.N.Y. 2019)

• Based on the holding in Merit, the Trustee representing the 
individual creditors sought to amend his complaint so that he could 
bring a constructive fraudulent transfer action under §548(a)(1)(B) 
against certain shareholders that redeemed their shares through 
the LBO of Tribune.  

• The district court (Judge Cote) denied that motion and held that, 
notwithstanding Merit, Section 546(e) would immunize Tribune’s 
shareholders from a constructive fraudulent transfer claim under 
the Code because Tribune itself qualified as a “financial institution” 
as set forth in Section 101 (22)(A) and as used in Section 546(e).

• According to the district court’s construction of the Code, a trust 
company, here Computershare Trust Company, N.A. (“CTC”), 
qualified as Tribune’s “agent” in the challenged transaction simply 
by agreeing to collect and cancel the shares of former Tribune 
shareholders that cashed out their shares through Tribune’s LBO.  
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SDNY “Financial Institution Case”
In re Tribune Company Fraudulent Conveyance Litigation, 2019 WL 1771786 

(S.D.N.Y. 2019)

• According to the SDNY, under the definition of “financial 
institution” in 11 U.S.C. § 101(22)(A), CTC’s role as 
Tribune’s “agent” rendered Tribune itself a “financial 
institution.” 

• Case is currently pending on appeal in the Second Circuit.  
See IN RE: TRIBUNE COMPANY FRAUDULENT CONVEYANCE
LITIGATION, 19-3049-cv (2nd Cir.)

• Appellants argued, inter alia, that the transaction 
documents executed between CTC and Tribune expressly 
disclaimed any fiduciary duties.  Therefore, argued 
appellants, CTC could not have qualified as Tribune’s 
agent. 

• Oral arguments recently took place on August 24, 2020. 
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In re Tribune Co. Fraudulent Conveyance Litig., 946 F.3d 66 (2d 
Cir. 2019)

“Tribune II”

• While the appeal of the SDNY Customer Case was 
pending, in December 2019, the 2nd Circuit issued 
a new opinion in Tribune II, concluding, as it did in 
Tribune I, that Section 546(e) preempts SLFTC’s.  

• Much of Tribune II contained the same reasoning 
as Tribune I.  

• Tribune II, however, implemented essentially the 
same reasoning Judge Cote used in the “Financial 
Institution Case” regarding whether Tribune itself 
qualified as a “Financial Institution” as set forth in 
Section 101 (22)(A). 
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In re Tribune Co. Fraudulent Conveyance Litig., 946 F.3d 66 (2d 
Cir. 2019)

“Tribune II”

• 2nd Circuit ultimately concluded that: 
– (i) CTC qualified as Tribune’s “agent” in the LBO 

simply by agreeing to act as a conduit between 
Tribune and it’s shareholders; and 

– (ii) CTC’s role as Tribune’s “agent” rendered 
Tribune itself as “financial institution” pursuant to 
the definition of financial institution set forth in 
Section 101(22)(A).
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In re Tribune Co. Fraudulent Conveyance Litig., 946 F.3d 
66 (2d Cir. 2019)

“Tribune II”

• Petition for Certiorari filed in July 2020.  See
SCOTUS Docket No. 20-8. 
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In re Tribune Co. Fraudulent Conveyance Litig., 946 F.3d 
66 (2d Cir. 2019)

“Tribune II”

• If upheld, Tribune II essentially “reopened” the safe 
harbor that was closed by Merit.

• Recall in Merit, SCOTUS was persuaded by Seligson
and the legislative history underlying Section 546(e), 
which was aimed at protecting entities (i.e. banks, 
clearing agencies and brokers) acting as 
intermediaries in the securities and commodities 
clearing and settlement system (“Qualified 
Intermediaries”). 
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In re Tribune Co. Fraudulent Conveyance Litig., 946 F.3d 
66 (2d Cir. 2019)

“Tribune II”

• Should Section 546(e) be extended to apply to 
“investors” instead of only applying to 
“intermediaries”? 

• Should it make a difference if the shares of 
stock at issue were publicly traded vs. 
privately held? 
– If yes, what about “insiders”?  
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In re Tribune Co. Fraudulent Conveyance Litig., 946 F.3d 66 (2d 
Cir. 2019)

“Tribune II”

• What exactly did Congress intend by including 
the language “when any such Federal reserve 
bank, receiver, liquidating agent, conservator 
or entity is acting as agent or custodian for a 
customer (whether or not a ‘customer’, as 
defined in section 741) in connection with a 
securities contract (as defined in section 741) 
such customer” in Section 101(22)(A)?

• There are differing views. 
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