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Speaker - Aaron Elster

Aaron Elster represents developers, lenders, tax credit investors, landlords, and tenants 
on a wide range of real estate transactions throughout the United States with extensive 
experience in historic rehabilitation and renewable energy transactions. Mr. Elster assists 
clients at every stage in the deal cycle, including providing tax advice. He chairs the firm’s 
opportunity zone practice group and is also a member of the real estate, community 
development, solar and renewable energy, and cannabis and hemp industry practice 
groups.

Professor Elster is also an adjunct professor of cannabis business law at Loyola Law 
School and serves as a board member Foster Nation and the East Los Angeles Community 
Corporation.

Mr. Elster was named “One to Watch” by Best Lawyers in 2021-2023.

Aaron Elster
Attorney
Direct: (213) 891-5226

Fax: (213) 896-0400

Email: aelster@buchalter.com

Languages: Spanish

Offices: Los Angeles

Bar Admissions: California



Speaker - John L. Hosack

John L. Hosack is a Shareholder in the Firm’s Los Angeles office and Co-Chair of 
Buchalter’s Title Insurance & Escrow Industry Group. He represents secured lenders and 
property owners at trial and on appeal in complex real property disputes, including 
lender liability, fraud, class actions, breaches of contract, wrongful foreclosures, 
mechanic’s liens, stop notices, judicial foreclosures, receiverships, escrow claims and title 
insurance claims. His transactional practice includes commercial real property loan 
documentation, loan workouts, REO sales and foreclosures.

Mr. Hosack, who is AV Preeminent rated by Martindale Hubbell, has been selected as 
one of Southern California’s Super Lawyers from 2006 to 2022 and was also selected as a 
Southern California Super Lawyer, Corporate Counsel Edition from 2009 to 2022. He has 
also been selected by Who’s Who Legal USA from 2002 to 2022 as “one of the USA’s 
leading practitioners” in the field of real estate.

On September 24, 2016, the American College of Mortgage Attorneys awarded Mr. 
Hosack a plaque to recognize his twenty years of leadership of the College’s Program 
Committee. In recognition of his decades of contributions to continuing legal education, 
the California Continuing Education of the Bar awarded Mr. Hosack the Spirit of CEB 
Award. He has been a lecturer and a speaker for numerous organizations including the 
American Bar Association, State Bar of California, California Continuing Education of the 
Bar, University of California, Boalt Hall School of Law, Pasadena Bar Association, Beverly 
Hills Bar Association and the California Mortgage Association.

John L. Hosack
Shareholder
Direct: (213) 891-5080

Email: jhosack@buchalter.com

Offices: Los Angeles

Bar Admissions: California



Speaker - Enrique (Rick) Rodriguez, Jr.

Rick Rodriguez is the Founder and Principal of Rodriguez & Associates Advisory Group. Mr. Rodriguez is a qualified 
expert in banking and real estate matters and for the past 17 years has provided a wide variety of real estate brokerage, 
financial advisory, consulting, litigation support and expert witness services to his clients. Since 1992, Mr. Rodriguez has 
been advising law firms, development companies, financial institutions and investors on standard lending practices, 
market rates of interest, and other business transactions which often involve tens of millions of dollars. Mr. Rodriguez is a
seasoned expert witness who testifies at jury trials, bench trials, arbitration proceedings, mediation sessions and by 
deposition and declaration.

Mr. Rodriguez is knowledgeable of capital markets and financing transactions and, as a licensed real estate broker, 
procures debt and equity capital for his clients from financing sources which include banks, life insurance companies, 
pension funds, REIT’s and conduit lenders.

Beginning in 2006, Rodriguez and Associates went dormant as Mr. Rodriguez assumed the role of President and Chief 
Credit Officer for a start-up community bank located in Ventura County. Mr. Rodriguez was vetted and approved by state 
and federal regulators as both President and Chief Credit Officer and successfully developed and promoted an innovative 
business plan catered to the Hispanic community and bringing the un-banked into the mainstream banking system. Rick’s 
vision for the bank was well received by local businesses, politicians and the community at large. In late 2008 upon 
opening its doors, the bank took a new direction abandoning his vision and the benefits to the Hispanic and unbanked 
communities and Mr. Rodriguez, not compromising his values, returned to Rodriguez and Associates. 

As part of a specialized engagement from 2000 through 2002, Mr. Rodriguez served as a Consulting Senior Facilities 
Executive for the Los Angeles Unified School District (“LAUSD”), responsible for three of the LAUSD’s eleven mini-districts. 
Mr. Rodriguez was hired to locate and acquire sites for new schools in dense urban areas such as East Los Angeles, the 
South East Cities and South Central Los Angeles. R&A utilized creative techniques from the private sector (such as option 
agreements, a land bank, joint-use agreements, and land swaps) to save the District millions of dollars in site acquisition 
costs. Fluent in Spanish, Mr. Rodriguez constantly interacted with the Hispanic community, and all levels of elected 
officials and local leaders, to designate sites for 33 schools, or 38% of the LAUSD’s 2002 new building program. 

For many years, Mr. Rodriguez has served as an instructor and guest speaker for various MBA courses and conferences 
offered at the University of Southern California including the Lusk Center’s Program in Real Estate Finance and 
Development for Minority Candidates. In prior years, Mr. Rodriguez also served as a course instructor for “Real Estate 
Loan Originations & Workouts” and “Workouts and Bankruptcies” offered by UCLA’s Extension Center and as a guest 
speaker at the Clairmont Colleges, the Wharton Business Alumni Association, the Debt Restructure Roundtable and other 
industry groups. 

Prior to founding R&A, Mr. Rodriguez was a banker for more than twenty years and worked principally for Security Pacific 
Bank which was acquired by Bank of America in 1992. During his tenure, Mr. Rodriguez served as a Branch Officer, Credit 
Review Officer, Vice President in the Corporate Banking Group, a Deputy Division Administrator/Credit Officer and Senior 
Vice President in charge of the Restructuring Group at Security Pacific Bank. These positions provided Mr. Rodriguez with 
experience in the banking and finance industries at all levels in real estate, credit administration, regulatory compliance, 
commercial lending, middle-market lending, corporate banking, audit and consumer finance.

Enrique (Rick) Rodriguez, Jr.
Founder and Principal
Tel: 213.617.1163

Fax: 213.617.3780

rick@rodriguezadvisory.com
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Presentation Overview

▪ Legalization of Medicinal and Recreational Marijuana

▪ Treatment of Marijuana Under Federal Law

▪ SAFE Act

▪ Business Risks under the Civil Asset Forfeiture Act

▪ Business and Legal Considerations when Dealing with Cannabis

▪ Bankruptcy and Restructuring Related Cannabis Issues

▪ Questions and Answers 
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THE LEGALIZATION OF MEDICINAL 
AND RECREATIONAL MARIJUANA
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Public Opinion for Legalization of Marijuana
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Marijuana Legalization by State
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State of US Retail Market
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Cannabis Market Performance
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• Referendums on recreational approved in 

MD and MO.

• Referendums on recreational rejected in AK, 

ND, SD 

• 12 ballot initiatives approved in CA, resulting 

in 70 new retail licenses.  

2022 Election – Mixed Baggie
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• Marijuana Opportunity, Reinvestment and Expungement Act 

passed the House 228-164, largely along party lines. The 

act as written would:

– Remove Marijuana from the controlled substances list.

– Eliminate federal criminal penalties for manufacturing, 

distribution, and possession

– Expunge low-level convictions

– Impose federal 5% sales tax

– Open SBA loans to cannabis businesses.

– Kamala Harris is the Bill’s sponsor in the Senate.

New Developments – MORE Act
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• Cannabis Administration and Opportunity Act

• Removes marijuana from the list of scheduled substances 

under the Controlled Substances Act. 

• Directs federal agencies to issue rules to regulate marijuana 

that are similar to federal rules regulating alcohol, and 

implements an excise tax on cannabis products. 

• Requires federal courts to automatically seal records related 

to convictions or arrests for nonviolent possession-related 

charges involving marijuana

New Developments – CAOA
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History of Marijuana Legalization in California
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California Proposition 64 – Marijuana Legalization

• Passed with 57% of the votes.

• Legalized marijuana use by adults 21 or older.

• Designated state agencies to license and regulate the industry.

• Imposed 15% tax on retail sales and cultivation taxes on growers.
– Exempts medical marijuana from some taxation.

• Established packaging, labeling, advertising, and marketing 
standards and restrictions for marijuana products.
– Marketing and advertising of marijuana directly to minors prohibited.

• Provides for local regulation and taxation of marijuana.

• Authorizes resentencing and destruction of records for prior 
marijuana convictions.
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Cannabis Market in CA
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State of Cannabis Market in CA
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State of Cannabis Market in CA
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State of Cannabis Market in CA
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• High state and local taxes drive consumers to gray market 

(CA has $15% excise retail taxes + $2.75/9.25 per ounce 

tax on fresh leaf)

• Approx. $4.5 billion in legal cannabis sales in 2020; (more 

than 50% increase from 2019).

• 100,000 total firms in CA (legal and illegal). 

• Approx. 5,000 licensed firms, but only approx. 800 operating 

retail/delivery firms.  Nearly 2,700 licensed cultivators.

• Investor returns continue to lag.  M&A transactions down 

80% from 2019 (also due to COVID). 

State of Cannabis Market in CA
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TREATMENT OF MARIJUANA 
UNDER FEDERAL LAW
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Treatment of Marijuana Under Federal Law

▪ Controlled Substances Act (CSA), 21 U.S.C §§ 801 et seq.

▪ Establishes five classifications (“Schedules”) of regulated drugs based on 

potential for abuse, accepted medical use and other factors.

▪ Marijuana is listed as a schedule I drug—the most dangerous category.

▪ Schedule I drugs are deemed to have a high potential for abuse and no 

accepted medical use.

▪ Schedule I drugs include heroin and LSD, but not cocaine.

▪ Simple possession, manufacture, distribution and dispensing of marijuana are 

illegal under the CSA.

▪ Criminal penalties include fines of up to $2 million and 20 years in prison.

▪ Conspiring to commit an offense under the GSA is subject to the same 

penalties as prescribed for the offense itself. (21 U.S.C. § 846.)
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Key Decisions on Applicability of Federal Law
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United States v. Oakland Cannabis Buyers’ Cooperative., 532 U.S. 483 (2001)

▪ The Supreme Court held that there is no medical necessity exception to the CSA’s prohibitions on 
manufacturing and distributing marijuana.

▪ “The statute reflects a determination that marijuana has no medical benefits worthy of an 
exception.”

▪ “medical necessity is not a defense to manufacturing and distributing marijuana.”

Gonzales v. Raich, 545 U.S. 1 (2005)

▪ The Supreme Court held that the Commerce Clause gave Congress the authority to prohibit the 
local cultivation and use of marijuana, despite California’s state law to the contrary. 

Conejo Wellness Center v. City of Agoura Hills, 214 Cal. App. 4th 1534 (Cal. Ct. App. 2013)

▪ “We note that if either the MMPA or the CUA affirmatively authorized cultivation, possession, or 
distribution of medical marijuana, by individuals or collectives, it would raise serious questions of 
federal preemption by the Controlled Substances Act …. 

▪ “The Controlled Substances Act defines marijuana as a schedule I drug, and prohibits any 
possession or use of marijuana except in the course of federally approved research projects. … 

▪ “A local statute that authorizes conduct prohibited by federal law is an “obstacle” to accomplishing 
federal objectives and is therefore preempted.”
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• Department of Justice prosecuted the largest medical marijuana dispensary in the 

United States, located in Oakland, California.

• In 2014, Congress approved an amendment introduced by Reps. Sam Farr (CA-D) and 

Dana Rohrabacher (CA-R) that would block the DOJ from using federal funds to go after 

state-legal medical marijuana program. Congress reauthorized that amendment in 2015.

• The Ninth Circuit held that the amendment prohibited the Department of Justice from 

spending money granted by the appropriations bill to prosecute organizations or 

otherwise prevent certain states “from implementing their own State laws that authorize 

the use, distribution, possession, or cultivation of medical marijuana.”

• Holding prevents the government from spending money on prosecutions of people 

whose marijuana activities were legal in their states and fully complied with those laws.

United States v McIntosh, No. 15-10117 (9th Cir. 2016)
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FinCEN, the Bank Secrecy Act, and Guidance for Marijuana  Business

Financial Crimes Enforcement Network’s guidance based on the 2013 “Cole” Memo

provides that a financial institution should conduct customer due diligence that includes:

▪ Verifying with state authorities whether the business is duly licensed and registered.

▪ Reviewing the license application (and related documentation) submitted by the business for obtaining

a state license to operate its marijuana-related business.

▪ Requesting from state licensing and enforcement authorities information about the business and

related parties.

▪ Assessing the normal and expected activity for the business, including the types of products to be sold

and the customers to be served (e.g., medical vs. recreational).

▪ Ongoing monitoring of publicly available sources for adverse information about the business and

related parties.

▪ Ongoing monitoring for suspicious activity, including for any of the red flags described in this guidance.

▪ Refreshing information obtained as part of customer due diligence on a periodic basis and

commensurate with the risk.
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DOJ’s (FORMER) Guidance on Marijuana Enforcement

Department of Justice Priorities on Enforcing the Controlled Substances Act

▪ Preventing the distribution of marijuana to minors.

▪ Preventing marijuana revenue from going to criminal enterprises and cartels.

▪ Preventing the diversion of marijuana from states where it is legal under state law in some

form to other states.

▪ Preventing state-authorized marijuana activity from being used as a cover for the trafficking

of other illegal drugs or other illegal activity.

▪ Preventing violence in the cultivation and distribution of marijuana.

▪ Preventing drugged driving and the exacerbation of other adverse public health

consequences associated with marijuana use.

▪ Preventing the growing of marijuana on public lands and the attendant public safety and

environmental dangers .

▪ Preventing marijuana possession or use on federal property.
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Rohrabacher-Farr Amendment (US Budget)

None of the funds made available in this Act to the Department of Justice 

may be used, with respect to the States of Alabama, Alaska, Arizona, 

California, Colorado, Connecticut, Delaware, District of Columbia, Florida, 

Hawaii, Illinois, Iowa, Kentucky, Maine, Maryland, Massachusetts, 

Michigan, Minnesota, Mississippi, Missouri, Montana, Nevada, New 

Hampshire, New Jersey, New Mexico, Oregon, Rhode Island, South 

Carolina, Tennessee, Utah, Vermont, Washington, and Wisconsin, to 

prevent such States from implementing their own State laws that 

authorize the use, distribution, possession, or cultivation of medical 

marijuana.
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CIVIL ASSET FORFEITURE ACT
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DoJ Asset Forfeiture Program Financial Summary
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Civil Asset Forfeiture Around the Nation
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Civil Asset Forfeiture Risks for Marijuana Facilities

Civil Forfeiture under the Controlled Substances Act (21 U.S.C. § 881) 

(a) The following shall be subject to forfeiture to the United States and no property 

right shall exist in them:

(6) All moneys . . . or other things of value furnished . . . by any person in 

exchange for a controlled substance . . . in violation of this subchapter, all 

proceeds traceable to such an exchange, and all moneys . . . used or 

intended to be used to facilitate any violation of this subchapter.

(7) All real property, including any right title, and interest . . . which is used . . . in 

any manner or part to commit, or to facilitate the commission of [violation of the 

CSA] shall be subject to forfeiture. 

Civil Asset Forfeiture Reform Act of 2000 (18 U.S.C. § 981 et seq.)

(a)(1)                 The following property is subject to forfeiture to the United States:

(A)          Any property, real or personal, involved in a transaction or attempted 

transaction in violation of section 1956 [laundering of monetary instruments], 

1957 [engaging in monetary transactions in property derived from 

specified unlawful activity] or 1960 of this title, or any property traceable to 

such property.
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Compliance with Innocent Owner Defense

Civil Asset Forfeiture Innocent Owner Defense (18 U.S.C. § 983(d))

Owner Before Illegal Conduct Occurs

• was not aware of illegal conduct giving rise to forfeiture; or

• upon learning of such conduct, did all that reasonably could be 

expected under the circumstances to terminate the illegal use of 

property.

Owner Acquires Property After Illegal Conduct Occurs:

• was a bona fide purchaser or seller for value; and

• did not know and was reasonably without cause to believe that the 

property was subject to forfeiture.
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BUSINESS AND LEGAL 
CONSIDERATIONS WHEN DEALING 

WITH CANNABIS
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• UCC Financing

• Leasing

• Real Estate Acquisition

• Real Estate Lending

• Receivership/ABC

• Licensing

• Intellectual Property

• Corporate Governance

• Fundraising

• Land-use and Regulatory Compliance

• Lobbying

• Tax

Business/Legal Considerations
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Risks And Rewards Of Marijuana Lending
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Risks And Rewards Of Cannabis Lending

A. Risks Of Being An “Inadvertent” Lender To 

The Cannabis Market.

B. Risks Of Being An “Intentional” Lender To The 

Cannabis Market.

C. Negligence “Per Se?”
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Underwriting A Cannabis Loan
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Due Diligence for Lending

Governance and Compliance

▪ Background of Officers and Directors

▪ Review Organizational Documents

▪ Review Licenses and Permits

▪ Assess Regulatory Compliance

Legal and Related Matters

▪ Review Pending and Prior Lawsuits

▪ Assess Insurance Coverage and 
Claims Issues

Tax Compliance

▪ Review Income, Payroll and Sales 
Tax Filings

Operations

▪ Medicinal Marijuana Compliance

▪ Patient Procedures

Financial

▪ Review Financial Statements

▪ Review Loan Documents and Leases

▪ Assess Internal Control Procedures

▪ Analyze Sales Projections

Legal and Related Matters

▪ Review Pending and Prior Lawsuits

▪ Assess Insurance Coverage and 
Claims Issues

Competition

▪ Assess Competition by Products or 
Location
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FinCEN, the Bank Secrecy Act, and Guidance for Marijuana  Business

Financial Crimes Enforcement Network’s guidance based on the 2013 “Cole” Memo

provides that a financial institution should conduct customer due diligence that includes:

▪ Verifying with state authorities whether the business is duly licensed and registered.

▪ Reviewing the license application (and related documentation) submitted by the business for obtaining

a state license to operate its marijuana-related business.

▪ Requesting from state licensing and enforcement authorities information about the business and

related parties.

▪ Assessing the normal and expected activity for the business, including the types of products to be sold

and the customers to be served (e.g., medical vs. recreational).

▪ Ongoing monitoring of publicly available sources for adverse information about the business and

related parties.

▪ Ongoing monitoring for suspicious activity, including for any of the red flags described in this guidance.

▪ Refreshing information obtained as part of customer due diligence on a periodic basis and

commensurate with the risk.
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Bank 
Secrecy 
Act (BSA)

➢ The Currency and Foreign 
Transactions Reporting Act of 
1970 is also known as The Bank 
Secrecy Act (BSA).

➢ Requires “financial institutions” to 
assist U.S. government agencies 
in detecting and prevent fraud & 
money laundering

➢keep records of cash purchases;

➢ file reports of certain cash 
transactions; and

➢ report suspicious activity that 
might signify money laundering, tax 
evasion, or other criminal activities
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Definition 

of a 

“Financial 

Institution” 

U.S.C
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Financial Institutions Reporting Requirements

The Currency and Foreign Transactions Reporting Act of 1970

▪ The Bank Secrecy Act requires “financial institutions” to assist in detecting fraud, keep records of cash

purchases and report suspicious activities (more on “SARS” later).

Money Laundering Control Act (1986)

▪ Provides for criminal and monetary penalties.

USA Patriot Act

▪ Must include “non-bank business” in reporting SARs.

Fraud Enforcement And Recovery Act

▪ FERA included, “ . . . False statements by borrowers in mortgage applications . . .” made to non-bank

lending businesses.
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Types of Suspicious Activity Report Filings

“Marijuana Limited” SAR Filing

▪ Used if financial institution reasonably believes, based on its customer due

diligence, activities do not implicate one of the Cole Memo priorities or

violate state law.

“Marijuana Priority” SAR Filing

▪ Used if financial institution reasonably believes, based on its customer due

diligence, activities implicates one of the Cole Memo priorities or violates

state law.

“Marijuana Termination” SAR Filing

▪ Used if financial institution terminates relationship with marijuana-related

customer in order to maintain compliance with anti-money laundering

program.
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Red Flags to Distinguish Priority SARs

▪ A bank customer appears to be using a state-licensed marijuana-related business as a front or pretext to launder money derived

from other criminal activity (i.e., not related to marijuana) or derived from marijuana-related activity not permitted under state

law.

▪ The business is unable to produce satisfactory documentation or evidence to demonstrate that it is duly licensed and operating

consistently with state law.

▪ The business is unable to demonstrate the legitimate source of significant outside investments.

▪ A bank customer seeks to conceal or disguise involvement in marijuana-related business activity. For example, the customer

may be using a business with a non-descript name (e.g., a “consulting,” “holding,” or “management” company) that purportedly

engages in activity unrelated to marijuana.

▪ Review of publicly available sources and databases about the business, its owner(s), manager(s), or other related parties,

reveal negative information, such as a criminal record, involvement in the illegal purchase or sale of drugs, violence, or other

potential connections to illicit activity.

▪ The business, its owner(s), manager(s), or other related parties are, or have been, subject to an enforcement action by the state

or local authorities responsible for administering or enforcing marijuana-related laws or regulations.

▪ A marijuana-related business engages in international or interstate activity, including by receiving cash deposits from locations

outside the state in which the business operates, making or receiving frequent interstate transfers, or otherwise transacting with

entities located in different states.
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Required Reporting – It’s no longer OK to look the other 
way

Bank Secrecy Act

1970

Money Laundering 
Control Act

1986

USA Patriot Act

• Must include non-bank 
business in reporting 
SAR's

2001

• FRAUD Enforcement and Recovery 
Act

FERA included: “false statements by 
borrowers in a mortgage application” 
made to non-bank lending businesses.

2009

The mortgage broker 
exemptions are 
removed by the 
Treasury Department

2012
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SAR’s Reporting Timeline (round dates assuming 
1/1/18)

• Required SAR’s initial report: 1/1/18 (Day 0)

• Deadline for SAR’s initial report: 2/1/18 (No later 
than30 days from initial report)

• SAR’s first review: 3/1/18 (90 days from initial 
required report)

• Deadline for SAR’s first review: 4/1/18 (no later 
than 30 days from first required review)

• SAR’s second review: 6/1/18 (90 days from first 
required review)

• Deadline for SAR’s second review: 7/1/18 (no later 
than 30 days from second required review)

• SAR’s third review: 10/1/18 (90 days from second 
required review)

• Deadline for SAR’s third review: 11/1/18 (no later 
than 30 days from third required review)

Will Result 
in Three 
Annual 
Reports

When to Report? (ReProp’s Interpretation)
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DOCUMENTING YOUR LOAN TO EITHER AVOID THE CANNABIS 

MARKET OR EMBRACE IT
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➢ Know Your local jurisdiction:

➢ Does the jurisdiction have a 

cannabis ordinance?

➢ If so, what products are allowed 

and where can these products be 

grown, manufactured, distributed, 

tested or retailed?

➢ Zoning restrictions

➢ Coastal Zone?

➢ Other State or Regionally 

Controlled Areas

Avoiding

Inadvertent

Cannabis

Lending
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• Passed by House on September 25, 2019 by 321-103 vote. 

• Generally prohibits federal banking regulators from:

– Terminating or limiting deposit insurance

– Prohibiting or discouraging depository institutions from providing 

financial services to cannabis businesses or their 

employees/owners/affiliates (including credit card payments, payroll). 

– Taking adverse or corrective action on a loan (including unrelated 

loan) solely because borrower owns or works for a cannabis 

business, or real estate and equipment used in a cannabis business

– Penalizing a depository institution for providing financial services to a 

cannabis business

• Banks may re-invest deposits. 

SAFE Banking Act 
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• Protections for Ancillary Businesses:  Deposits of proceeds 

from transactions with legitimate cannabis businesses may 

not be considered proceeds from an unlawful activity solely 

because they stem from legitimate cannabis businesses. 

• Includes protections for insurance companies.

• Banks’ deposits and loans will not be subject to federal civil 

asset forfeiture. 

• Confirms legality of hemp/CBD and of providing financial 

services in connection with the same. 

• Big banks remain cautious.  Others are still relying on 

existing FinCen guidelines.

SAFE Banking Act 
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Document Your Loan
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Modified your appraisal engagement letters to 
avoid inadvertent cannabis loans…

Your Engagement Letter should contain:

• Your company’s position on making loans to the 
Cannabis Industry

• Required work:

• Check ordinance and zoning and report if the 
collateral is either principally or conditionally 
permitted

• Any pending ordinances

Remember in most states, an applicant 
needs both local authority and State 
approval  
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Underwriting Cannabis Loans – Threats

Federal 

Intervention

Medical vs 
Recreational

Commoditization

Defaults Receiverships Consolidation
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Investor Disclosures – The White Paper

Why 
Writing?

Your 
Strategy

Types of 
loans

Locations Why?

Required 
reporting

Servicing 
Issues

Threats

Mitigation
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Investor 
Disclosures –
Deal by Deal 
Mitigation

➢Vetting the operators 

(whether tenants or 

operations borrower)

➢Riders on your notes 

and deeds of trust

➢Riders on all leases
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Providing Legal Advice about Marijuana

▪ Los Angeles County Bar Association Opinion No. 527 (Aug. 12, 2015)

▪ A member may advise and assist a client regarding compliance with 

California’s marijuana laws provided that the member does not advise the client 

to violate federal law or assist the client in violating federal law in a manner that 

would enable the client to evade arrest or prosecution for violation of the 

federal law. 

▪ In advising and assisting a client to comply with California’s marijuana laws, a 

member must limit the scope of the member’s representation of the client to 

exclude any advice or assistance to violate federal law with impunity. 

▪ In so doing, the member must advise the client regarding the violation of 

federal law and the potential penalties associated with a violation of federal law.
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Providing Legal Advice about Marijuana

▪ San Francisco Bar Association Opinion No. 2015-1 (June 2015)

▪ A California attorney may ethically represent a California client in 

respect to lawfully forming and operating a medical marijuana 

dispensary and related matters permissible under state law, even 

though the attorney may thereby aid and abet violations of federal 

law.

▪ However, the attorney should advise the client of potential liability 

under federal law and relevant adverse consequences and 

should be aware of the attorney’s own risks.
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Federal Income Tax Consequences
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Internal Revenue Code Section 280E

Can only deduct costs of goods and services if business

activities are legal.

▪ Recommendation: have your customer’s federal tax

returns review by a person who is familiar with

Internal Revenue Code Section 280E.
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Insurance Coverage Issues
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Insurance Coverage Issues

• What is the effect of cannabis lending – intentional or 

inadvertent – on insurance coverage?

• What is the effect of cannabis lending on loans 

secured by real property and insured by a policy of title 

insurance?
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Title Insurance Coverage Issues

A. The Standard -- Marijuana Exception

The Standard Marijuana Exception reads as follows:

MARIJUANA EXCEPTION

Without limiting, modifying, abridging or negating any provision of the Exclusions

From Coverage stated in this Policy or any other exception included in this

Schedule B, and as a supplement and addition thereto, this Policy does not insure

or provide title insurance coverage for or against any and all consequences and

effects, legal, equitable, practical or otherwise, civil or criminal, of any violation or

alleged violation of any federal, state, county, municipal or local laws, statutes,

ordinances or regulations or any actual or threatened action, court order or mandate

for the enforcement thereof, relating to or governing the use, processing,

manufacture, growth, possession, distribution, sale or any other activity on, about,

or relating to or concerning the Land, title thereto or any interest therein, of any

controlled or regulated substance, including, without limitation, marijuana, and any

component, derivative or product thereof
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Title Insurance Coverage Issues

B. Exclusions from Coverage

• 1(b) – “Governmental Police Power”.

• 3(a) – “Created, Suffered, Assumed Or Agreed To”.

• 3(b) – Matters Not Known To The Insurer, Not Recorded In The

Public Records.
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Servicing
Considerations

Ongoing vetting 
and oversite 

throughout the 
servicing process

Periodic walk-
throughs, license 

checks

Limited SARs 
reporting

Stay in tune to 
market trends; 

adjust and inform 
investors

Defaults, 
foreclosures and 

bankruptcies

Receivers 

BK Trustees
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BANKRUPTCY AND 
RESTRUCTURING RELATED 

CANNABIS ISSUES
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Bankruptcy Prohibition on Illegal Activities
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Bankruptcy courts “should not be ‘a haven for wrongdoers.’”

Lockyer v. Mirant Corp., 398 F.3d 1098, 1107 (9th Cir. 2005)

28 U.S.C. § 959(b):

“[A] trustee, receiver or manager 

appointed in any cause pending in any 

court of the United States, including a 

debtor in possession, shall manage and 

operate the property in his possession as 

such trustee, receiver or manager 

according to the requirements of the 

valid laws of the State in which such 

property is situated, in the same manner 

that the owner or possessor thereof would 

be bound to do if in possession thereof.”
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Early Bankruptcy Cases Involving Marijuana

In re George and Nansee Lanning, Case No. 2:11-bk-19760 (Bankr. C.D. Cal. 2011)

▪ Joint debtors owned a medicinal marijuana dispensary and the real property at which the dispensary was located.

▪ Secured lender filed a motion to dismiss the bankruptcy case alleging that the debtors in possession could not 

comply with 28 U.S.C. § 958(b) due to illegality under the Controlled Substances Act.

▪ The court denied the motion to dismiss the bankruptcy case.  The case was ultimately dismissed due to the 

debtors’ inability to file a plan of reorganization.

In re McGinnis, 453 B.R. 770, 773 (Bankr. D. Or. 2011) 

▪ Confirmation of chapter 13 plan denied where plan payments would be funded by debtor's marijuana business in 

violation of the requirements of Bankruptcy Code.

▪ However, the court stated that it would confirm the plan if the "[d]ebtor can propose an amended Plan [that] meets 

the requirements of the Bankruptcy Code".

Northbay Wellness Group v. Beyries, 2011 Bankr. LEXIS 4710 (Bankr. N.D. Cal. 2011)

▪ Adversary proceeding dismissed because the plaintiffs, a medicinal marijuana dispensary and its principal, were 

engaged in the unlawful sale of marijuana in violation of federal law.

▪ “A federal court should not lend its judicial power to a plaintiff who seeks to invoke that power for the purpose of 

consummating a transaction in clear violation of law.”

▪ Even though “the conduct of the parties may have been legal under state law, in the eyes of a federal court they 

were conspiring to sell contraband.”
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Critical Issues for Marijuana Bankruptcies

▪ Appointment of a Chapter 7 or a Chapter 11 Trustee

▪ In re Arenas, 514 B.R. 887 (Bankr. D. Colo. 2014) aff’d. 535 B.R. 845 (B.A.P. 10th Cir. 2015)

▪ Debtor could not operate his business legally under the Controlled Substances Act even though he possessed all 

of the required licenses and permits necessary for producing and distributing marijuana in the State of Colorado.

▪ "For the Trustee to take possession and control of the Debtors' Property and marijuana inventory would directly 

involve him in the commission of federal crimes.". 

▪ Impact on Marijuana-related Service Providers

▪ In re Medpoint Mgmt., 528 B.R. 178, 180 (Bankr. D. Ariz. 2015)

▪ Cause existed to dismiss the involuntary chapter 7 petition because the purported debtor was a medical 

marijuana dispensary-management entity.

▪ Neither the alleged lack of enforcement funding nor the apparent lack of political will to enforce the Controlled 

Substance Act altered the fact that a person engaged in marijuana related business activities in Arizona was in 

violation of federal law. 

▪ Chapter 11 Practical Concerns

▪ Inability to open debtor in possession bank accounts and lack of access to DIP financing.

▪ Impediments to confirmation of chapter 11 plan:  1129(a)(3) good faith and 1129(a)(11) feasibility issues.
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A Glimmer of Hope . . .

Northbay Wellness Group v. Beyries, 789 F.3d 959 (9th Cir. 2015)

▪ Bankruptcy Court dismissed the adversary proceeding because the plaintiffs, a medicinal marijuana 

dispensary and its principal, were engaged in the unlawful sale of marijuana in violation of federal law.

▪ The defendant was an attorney who had embezzled $25,000 from the marijuana dispensary’s client 

trust account.

▪ The Ninth Circuit reversed and remanded finding that “the bankruptcy court abused its discretion by 

applying the doctrine of unclean hands to bar Northbay's request for a judgment of non-

dischargeability.”

▪ The defendant “was on Northbay's board of directors and partnered in Northbay's business, so he was 

as responsible as Northbay for its illegal marijuana sales. That illegal activity must be attributed to both 

parties in the weighing of wrongdoing, so it does not tip the balance in either direction.”

Mann v. Gullickson, 2016 WL 6473215 (N.D. Cal. 2016) 

▪ Court denied motion for summary judgment in breach of contract action where defendant asserted that 

plaintiff marijuana related business had unclean hands because engaged in violations of federal law.

Garvin v. Cook Investments, Case No. 18-35119 (9th Cir. May 2, 2019) 

▪ Permitted confirmation of a chapter 11 bankruptcy plan where a portion of the source of operating funds 

came from a cannabus tenant.
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Employment Issues

A. Should The Non-Cannabis Lender Prohibit Its Personnel 

From Possessing Or using  Cannabis?

- Thoughts and recommendations.

B. The Cannabis Lender’s Potential Liability To Its 

Personnel.

- Thoughts and recommendations.
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QUESTIONS?
John Hosack – jhosack@Buchalter.com (213) 891-5080
Aaron Elster – aelster@buchalter.com (213) 891-5226

Rick Rodriguez – rick@rodriguezadvisory.com (213) 617-1163

mailto:jhosack@Buchalter.com
mailto:aelster@buchalter.com
mailto:rick@rodriguezadvisory.com
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