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Bank Enforcement Actions: 



Introduction 

Clear communication between the OCC and a bank’s 
board and management is critical. 

OCC uses formal written communications, e.g., 
reports of examination and supervisory letters, to 
document and communicate the OCC’s findings and 
conclusions from examinations and other supervisory 
reviews. 

The actions that the board and management take or 
agree to take in response to violations and concerns in 
MRAs are factors in the OCC’s decision to pursue an 
enforcement action and the severity of the action. 
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Introduction 

The OCC issued its Policies and Procedures Manual 
governing Bank Enforcement Actions and Related Matters 
(PPM 5310-3) on October 31, 2017. 

This Bulletin harmonized the OCC’s enforcement 
approach with other policies and reinforced the need for 
accountability by tracking and following up on promised 
corrective actions.   

It sets forth the OCC’s policies and procedures for taking 
enforcement actions against banks, and provides guidance 
in selecting the actions best suited to resolve a bank’s 
deficiencies while promoting consistency and preserving 
flexibility. 
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Overview 

I. The Updated Enforcement Action Bulletin 

– Development 

– Reasons for the Bulletin 

II. Determining the Appropriate Supervisory or 
Enforcement Response 

– Information gathering:  supervisory examinations and investigations 

– Private versus public enforcement actions 

– Decision authority – Major Matters Supervision Review Committee  

III. Enforcement Order Compliance and Close Out 

– Assessing and communicating compliance with enforcement actions 

– Terminating enforcement actions 
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Today’s Presenters 

Ryan Scarborough, a partner at Williams & Connolly LLP, is a trial lawyer who 
regularly defends matters involving the OCC, CFPB, FDIC, FHFA, and other 
financial regulatory agencies. He has been recognized by The Legal 500 for his 
“calming approach” when advising financial institutions and high-ranking 
executives across a range of litigation and enforcement actions. His most recent 
article, Sometimes It Pays to Litigate Against the CFPB, appeared in the October 
13, 2017 issue of LAW360.  
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Daniel Stipano, a partner at Buckley Sandler LLP, has more than three decades 
of bank regulatory and enforcement experience. His public service includes a 
lengthy tenure at the OCC, where he served as Deputy Chief Counsel for 16 years 
and was involved in every major OCC enforcement action over the last 20 years. 
He now brings that experience to his private practice, where he advises on all 
aspects of bank regulatory and compliance issues, represents clients in state, 
federal, and foreign banking enforcement actions, and provides assistance in 
establishing, maintaining, and monitoring BSA and AML compliance programs. 

Andrea Mitchell, a partner at Buckley Sandler LLP, advises financial services 
clients on a wide range of administrative enforcement, regulatory compliance, 
and risk management matters. She focuses her practice on fair and responsible 
financial services, including matters that involve disparate impact and disparate 
treatment, unfair, deceptive, or abusive acts and practices, and other unfair, 
predatory, or anti-discrimination issues.  
 
 



10 

Part I: 
The Updated OCC  

Enforcement Action Bulletin 



The OCC’s Enforcement Objectives 

• Safety and soundness:  The OCC’s policy is to identify 
deficient practices and violations in a timely manner and 
initiate enforcement actions to require corrective action well 
before deficiencies affect a bank’s financial condition or 
viability. 

• Consumer Protection:  The OCC also cares about 
ensuring compliance with consumer protection laws because 
the exposure to litigation by other regulators and/or private 
litigants may impact a bank’s financial condition.   
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The Updated Bulletin 

• PPM 5310-3 (October 31, 2017) revises an earlier version of the document. 

• Sets forth the OCC’s policies and procedures for taking enforcement actions 
against banks in response to: 

– violations of laws, regulations, final agency orders, conditions imposed in writing, or 
written agreements; or 

– deficient practices, including those that are unsafe or unsound. 

• Provides guidance in selecting the actions best suited to resolve a bank’s 
deficiencies and promotes consistency while preserving flexibility. 

• Applies to all OCC-supervised institutions. 

• Does not address actions against individuals, Civil Money Penalties (“CMPs”), or 
actions to enforce the securities laws. 

• Also does not address Conditions Imposed in Writing or Operating Agreements 
used in the licensing context. 
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Deficient Practices 

• Deficient practices are practices, or lack of practices, 
that: 

– deviate from sound governance, internal control, or risk 
management principles and have the potential to adversely affect the 
bank’s condition, including financial performance or risk profile, if 
not addressed; or 

– result in substantive noncompliance with laws or regulations, 
enforcement actions, or conditions imposed in writing in connection 
with the approval of any applications or other requests by banks. 
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Accountability 

• A bank’s board and management must correct 
deficiencies in a timely manner. 

• The OCC expects a bank’s board to ensure 
compliance with enforcement actions within 
required time frames by: 

– holding management accountable for the bank’s deficiencies; 

– directing management to develop and implement corrective actions; 

– approving necessary changes to the bank’s policies, processes, 
procedures, and controls; and 

– establishing processes to monitor progress and verify and validate 
the effectiveness of management’s corrective actions. 
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Part II: 
Determining the Appropriate 

Supervisory or Enforcement Response 



Information Gathering: 
Examinations and Investigations 

• Supervisory examinations are conducted on a 
regular basis to identify deficiencies, which are 
prioritized. 

– Violations of law 

– Matters Requiring Attention 

– Observations 

• Investigations result from issuance of an Order of 
Investigation, which authorizes OCC enforcement 
team to conduct a deep-dive into particular issues 
(including subpoenaing evidence and taking 
testimony). 
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Types of Enforcement Actions 

Non-Public 

• Commitment Letters 

• Memorandums of 
Understanding (“MOU”) 

• Individual Minimum 
Capital Ratios 

• Operating Agreements 

 

Public 

• Consent Orders 

• Cease-and-Desist Orders 

• Capital Directives 

• Prompt Corrective Action 
Directives 

• Safety & Soundness Orders 

• Formal Agreements 

• Civil Money Penalties 
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Enforcement Action Considerations 
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• CAMELS ratings 

• Risk Profile / Trends 

• Management 

• Customer Impact 

• Uncorrected Deficiencies 

• Bank’s Track Record 



Factors Favoring 
Informal, Non-Public Actions 
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Informal, non-public  
enforcement actions 

• High CAMELS scores – 1 & 2 
• Effective risk management 
• Technical violations 
• Cooperative board and 

management 
• Track record of improvement” 



1- and 2-Rated Banks 

1- and 2-Rated Banks: 

– Deficiencies can generally be addressed through MRAs or violation 
cites in a formal communication. 

– An enforcement action may be warranted based on severity of 
deficiencies or the board’s and management’s failure to address 
deficiencies. 

– Actions generally increase in scope and severity when the OCC has 
low confidence in the board or management. 

– Supervisory Office may recommend stronger enforcement action 
based on ratings, the deficiencies’ severity, the level of risk, and the 
board and management’s ability and willingness to correct the 
deficiencies within an appropriate time frame. 
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Factors Favoring 
Formal, Public Enforcement Actions 
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Formal, public  
enforcement actions 

• Low CAMELS scores – 3+ 
• Deficient risk management 
• Insider abuse 
• Violations of laws 
• Recalcitrant board or management 
• Customer impact 



3- and 4-Rated Banks 

3-Rated Banks: 

– Presumption for use of a formal enforcement action. 

– Presumption is particularly strong when: 

o The bank is deteriorating because of declining trends in financial performance or 
an increasing risk profile. 

o The bank has a less than satisfactory management component rating (3 or worse). 

o There is uncertainty as to whether the board and management have the ability 
and willingness to correct identified deficiencies within an appropriate time 
frame. 

4- and 5-Rated Banks: 

– While the board and management’s ability and willingness to correct 
deficiencies within an appropriate time frame is a factor, the OCC 
has a presumption in favor of using a C&D or a PCA Directive for 4- 
and 5-rated banks. 

 
22 



Presumption of Formal Action 

Notwithstanding a bank’s rating, financial condition, or the board 
and management’s ability or willingness, there is a presumption of a 
formal enforcement action when: 

– the bank exhibits significant deficiencies in its risk management systems, 
including policies, processes, and control systems. 

– there is significant insider abuse. 

– there are systemic or significant violations of law or regulations. 

– the board and management have disregarded, refused, or otherwise failed to 
correct previously identified deficiencies, including noncompliance with an 
existing enforcement action, failure to correct concerns communicated in MRAs 
or violations of law or regulation. 

– the board and management have refused or failed to satisfactorily maintain the 
bank’s books and records; placed unreasonable limitations on how, when, or 
where an examination is conducted, or imposed limits or restrictions on 
examiner access to personnel, books, or records. 
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OCC Discretion 

Notwithstanding this presumption, the OCC will exercise judgment 
based on the totality of the conduct and circumstances. 

Pursuant to 12 USC 1818(s), the OCC is required to issue a Cease and 
Desist Order (“C&D”) when it cites a violation of the Bank Secrecy 
Act program rule (12 CFR 21.21). 

When a bank fails to comply with an informal action, the OCC will 
consider a formal action to address the deficiencies. 

Examiners will consider additional actions when a bank fails to 
comply with a formal action, e.g., CMPs against the board. 

In rare circumstances, the OCC will consider replacing an existing 
action with a more focused or less severe action where warranted.  

 
24 



Formidable Enforcement Remedies 

• Restitution if bank was 
unjustly enriched or 
engaged in reckless 
disregard for the law  

• Disgorgement? 

• Growth restrictions 

• Asset disposition 

• Rescission 

• Employ qualified officers or 
employees 

 

• Temporary cease-and-desist 
orders 

• Injunctive relief to limit 
activities or functions 

• Civil money penalties 

• Receivership / 
Conservatorship 

• Removal & Prohibition for 
Institution-Affiliated Parties 
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Receivership / Conservatorship 

The OCC has the authority to place an insured bank 
into conservatorship or receivership when the bank is 
insolvent of has tangible equity capital of 2% or less. 

In certain circumstances, the OCC may initiate 
resolution by placing a bank into receivership or 
conservatorship, or requiring its sale, merger, or 
liquidation before the bank becomes insolvent or has 
less than 2% tangible equity capital. 
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Supervision Review Committees 

• Major Matters SRC 

– Senior Deputy Comptrollers decide cases that are of 
“heightened” importance. 

– Factors:  visibility, policy sensitivity, involvement of other 
agencies, nature of the issues, potential systemic impact. 

• Washington SRC 

– Reviews enforcement decisions and advises Senior Deputy 
Comptroller acting with delegated enforcement authority. 

• District or Midsize SRC 

– Reviews enforcement decisions and advises Deputy 
Comptroller acting with delegated enforcement authority. 
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Formal, Public Enforcement Actions 

• If it elects to pursue a public enforcement action, 
the OCC will prepare a draft Notice of Charges. 

 

• It is the functional equivalent of a complaint. 

– Statement of the OCC’s legal authority to initiate the 
proceeding 

– Statement of facts entitling the OCC to relief 

– Prayer for relief 

– Time, place, and nature of hearing 
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Is the Path Pre-Ordained? 

29 

Litigate Settle 



Settlement 

Pros 

• “Peace in our time” 

• Improved relationship with 
prudential regulator 

• More certainty 

• Quicker path to obtaining 
regulatory approvals (e.g., 
acquisitions, growth) 

 

Cons 

• Inability to test regulatory 
theories 

• Potential for follow-on 
litigation (consumer class 
action, shareholder litigation, 
or state AG) 

• Limited ability to tell your side 
of the story in a public 
enforcement action 

• Impact on other agency 
actions (e.g., CFPB)  
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Litigation 

Pros 

• Platform to tell your story 

• Potential to minimize follow-
on litigation risk with a 
successful outcome 

 

 

Cons 

• Dim prospects in an 
administrative setting 

• Any win could be a “Pyrrhic” 
one if the supervisory 
relationship suffers 

• Could be a two-front war (e.g, 
CFPB) 

• Uncertainty about outcome 
may impact share price for 
publicly traded companies 
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Observations 

• It is almost unheard of for a bank to choose to 
litigate an enforcement action against its prudential 
regulator. 

– More common for individuals to litigate removal/prohibition 
actions and for D&Os to litigate receivership claims. 

• OCC has a track record of considered, reasoned 
judgment, and senior decision-makers will consider 
a bank’s 15-day letter response carefully. 

– Advocacy matters: compelling testimony, expert reports, 
sworn declarations, and graphics matter. 
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Consent Orders 

• Most commonly, banks will negotiate a consent 
order that addresses the OCC’s demands and 
concerns 

• Each consent order is customized to the particular 
circumstances, but it may include: 

– Injunctive relief and other conduct requirements  

– Customer remediation, including restitution 

– Civil money penalties 

– Monitoring, oversight, and validation 
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Part III:  
Compliance and Close Out 



Compliance with Enforcement Actions 

• Common misperception that the “hard part” is over once a resolution is 
reached between the OCC and bank.   

• The real work usually begins after an enforcement action is issued: 

– Creation of an escrow account for remediation fund or payment of penalties 

– Notification of settlement terms and obligations to bank personnel and other parties with 
responsibilities for ensuring compliance with the requirements 

– Termination of any practices that gave rise to the alleged violation and development of new 
policies, procedures and practices 

– Engagement of third-party service providers (e.g., settlement administrator, independent 
consultant to conduct management survey, audit firm) 

– Preparation of a remediation plan 

– Establishment of board and/or management committees to oversee compliance 

– Development of compliance monitoring and reporting processes 
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Common Pitfalls in Compliance 

• Keep your eye on the ball; it is easy to lose track of deadlines 
and requirements under an enforcement action. 
– Assign an individual to monitor compliance with the requirements. 

– Develop a master timeline and action plan. 

 

• Remember that compliance is monitored on two levels: 
– Compliance with applicable laws and regulations. 

– Compliance with the terms of the enforcement action. 

 

• Periodic reporting is an ongoing process. 
– Do not wait until the end of the reporting period to begin compiling 

information that documents compliance with the requirements. 

– Build time into the report preparation process for board and management 
review and feedback. 
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Communicating Compliance:  Internal 

• Remain vigilant about maintaining ongoing communications 
with all appropriate personnel about their obligations to 
comply with provisions of an enforcement action. 

 

• Keep the board and executive management apprised of 
compliance status. 
– Boards and executive management should never be surprised about the 

status of compliance with an enforcement action. 

– Consider having an independent director and executive management team 
member serve as point person for interacting with the OCC, if needed. 
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Communicating Compliance:  OCC 

• Avoid at all costs misrepresenting to the OCC the bank’s 
status of compliance with any requirement. 
– Take reporting requirements seriously; be complete, accurate and timely. 

– Consider engaging an outside advisor to provide an independent evaluation 
(i.e., gap analysis) of the bank’s compliance with requirements. 

 

• Circumstances change after an action is issued, and some 
requirements may necessitate interpretation, revision or 
waiver by the OCC.   

 

• When problems arise with compliance, address them 
promptly and be prepared for a candid discussion with OCC. 
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Communicating Compliance:   
Joint Enforcement Actions 

• Communications operate differently with enforcement 
actions issued jointly by the OCC and another government 
agency.  Seek clarity from both agencies on their preferences 
for communication protocols. 

 

• Avoid wherever possible playing one agency against the 
other or communicating with one agency to the isolation of 
the other.   
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Terminating Enforcement Actions 

• Most consent orders have a set term, but the OCC will not lift 
an order even after the term expires if the bank has not fully 
complied with all requirements; partial or even substantial 
compliance is insufficient. 

 

• For enforcement actions without a set term, ongoing 
compliance issues, CMS deficiencies or safety and soundness 
weaknesses often elongate the term of an action. 

 

• To avoid unwelcome surprises, engage the OCC in a dialogue 
before reaching the end of a term; seek early feedback from 
the OCC about what it views as outstanding obligations 
under the action. 
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Terminating Enforcement Actions 

• Open enforcement actions apply to successors and assignees.  
The obligations remain in effect for the surviving institution 
or portfolio at issue in the action. 

 

• If an institution switches primary regulators, an open 
enforcement action will typically be monitored for 
compliance by the new regulator for the duration of the 
term. 
– Before a merger or acquisition is approved, the two agencies will reach 

agreement on which agency monitors for compliance with the action. 
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Public Disclosure of Enforcement Actions 

• Public enforcement actions often require an external 
communication strategy for multiple stakeholders: 
– Shareholders 

– Customers 

– General public 

– Other regulators and enforcement agencies 

– Elected officials 

– Affiliates and other business partners 

– Media 
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Public Disclosure of Enforcement Actions 

• It is critical to understand what information is not 
appropriate for public disclosure: 
– Confidential supervisory information, confidential investigative information 

– Information protected under Federal Rules of Evidence 

– Attorney-client privileged information 

 

• Request advance notice from the OCC on the date and time 
the consent order will be issued to provide the bank with 
adequate time to prepare for the announcement. 

 

• Do not issue a press release or other public disclosure before 
the OCC announces issuance of the enforcement action. 
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Public Disclosure of Enforcement Actions 

• For high profile actions, consider having legal counsel retain 
a public relations firm experienced in handling financial 
services enforcement matters. 

 

• Determine in advance which representatives at the bank 
have authorization to speak publicly about the action. 
– Develop a protocol for referring all inquiries to those individuals. 

– Caution those with authority to speak publicly about the hazards of negative 
comments about the issuing agency, the enforcement process, or the result.   
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Questions? 

Ryan Scarborough 
Williams & Connolly LLP 

rscarborough@wc.com 
202-434-5173 
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Daniel Stipano 
Buckley Sandler LLP 

dstipano@buckleysandler.com 
202-349-8091 

 

Andrea Mitchell 
Buckley Sandler LLP 

amitchell@buckleysandler.com 
202-349-8028 
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