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Basel III Risk-Based Capital Requirements



At base, capital requirements regulate the use of leverage through capital ratios.

• Capital ratios are expressed as ratios of regulatory capital to on-balance sheet assets and, in most cases, also off-

balance sheet exposures.

• Although there are many technical differences, a bank’s regulatory capital can be thought of as a proxy for its equity.

• Banks financed with relatively high amounts of equity can withstand greater losses before becoming insolvent.

Use of Capital Ratios
BASEL III RISK-BASED CAPITAL REQUIREMENTS

• In the simplest terms, capital requirements require a bank to maintain a minimum level of capital (ability to withstand

losses) relative to its exposures to loss.
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• The U.S. Basel III capital framework rule uses multiple exposure measures in parallel capital

ratio requirements.  Each measure strikes a different balance among key considerations of

scope, complexity and risk sensitivity.

Denominator Overview
BASEL III RISK-BASED CAPITAL REQUIREMENTS Capital

Exposure

Measure Scope Complexity /
Standardization

Risk Sensitivity

On-balance sheet assets 
plus certain off-balance 
sheet exposures

Complex; standardized models
and assumptions for: off-
balance sheet metrics, risk 
weightings and measuring 

Risk sensitive, 
requiring more capital 
for riskier assets.

On-balance sheet assets; 
certain off-balance sheet 
exposures; plus 
operational risk add-on.

Very Complex; allows use of 
internal models (e.g., for credit 
risk), permitting heterogeneity
of models across banks.

Very risk sensitive, 
having more granular
distinctions between 
categories of risks

On-balance sheet assets 
only

Simple; uses already-existing 
measure (as under GAAP), 
subject to adjustments

Not risk sensitive

On-balance sheet assets 
plus certain off-balance 
sheet exposures

Complex; requires models and 
assumptions to convert certain 
off-balance sheet exposures into 
equivalent on-balance sheet 
amounts

Not risk sensitive

Risk-Weighted Assets 
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Approach)

Risk-Weighted Assets 

(Advanced 

Approaches)

Avg. Total Assets

Total Leverage 
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capital 
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Leverage 
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Numerator Overview
BASEL III RISK-BASED CAPITAL REQUIREMENTS Capital

Exposure

• Under Basel III, there are three components of capital, generally reflecting tiers of loss absorbency:

− Common equity tier 1 (CET1) capital

− Additional tier 1 (AT1) capital

− Tier 2 capital

• Together, the three capital components correspond to three measures of capital:

Assets = Liabilities + Equity
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Additional Tier 1

Common Equity Tier 1

Tier 2

common stock and related surplus + retained earnings + qualifying 

minority interests +/- adjustments and deductions

qualifying non-cumulative perpetual preferred stock + qualifying minority 

interests*

qualifying long-term subordinated debt + qualifying minority interests*

• Conceptually, capital is a measure of a banking

organization’s ability to withstand losses.

− Capital is generally measured based on the right-

hand side of the banking organization’s balance

sheet.

− All else equal, more subordinated and longer-term

instruments are better able to absorb losses.

Tier 1 Capital
CET1 Capital

Total Capital

* Does not reflect grandfathered instruments (such as certain trust preferred securities) that had qualified for capital recognition

under the earlier U.S. Basel I capital rule, which may qualify for temporary or permanent grandfathering under U.S. Basel III.



Under U.S. Basel III, the risk-based capital ratio requirements consist of two layers:

• Minimum requirements:  Official minimum percentage ratios (same for all firms)

• Buffer requirements: Additional requirements on top of the minimum ratios (vary by firm) 

Overview of Minimums and Buffers
BASEL III RISK-BASED CAPITAL REQUIREMENTS Capital

Exposure

Req.>

Risk-Weighted 

Assets

Risk-Weighted 

Assets

Numerator Denominator Minimum Requirement*

Tier 1 Capital

Total Capital

Risk-Weighted 

Assets
CET1 Capital

8% minimum 

Total Capital Ratio

6% minimum 

Tier 1 Capital Ratio

4.5% minimum 

CET1 Capital Ratio

÷

÷

÷

>

>

>

Buffer Requirements*

The buffer requirements are enforced through a framework of gradually increasing restrictions on capital 

distributions (dividends and buybacks) and discretionary bonus payments. 

>2.5% Capital Conservation 

or higher Buffer / Stress Capital 

Buffer

0 – 2.5% Countercyclical Buffer 

(if deployed; AA and Cat 

III only)

1 – 3.5% G-SIB Surcharge (Cat I 

only)

Buffers additive, to the extent applicable.

A banking organization’s capital buffer (measured as a percent of RWA) is equal to the extent to which its worst risk-based capital 

ratio (i.e., closest to the minimum) exceeds the corresponding minimum requirement, subject to a requirement that the buffer must 

be solely composed of CET1. 

* Requirements in this overview reflect those applicable to U.S. BHCs.  Separate requirements apply to insured depository

institution subsidiaries.



Overview of RWAs
BASEL III RISK-BASED CAPITAL REQUIREMENTS Capital

Exposure

Req.>

Advanced Approaches RWAs

(Cat I – II firms)

Standardized Approach RWAs

(Cat I – IV firms)

Banking 

Book

General Credit Risk

internal risk parameters (EAD/LGD/PD)

Securitization Exposures 

expanded hierarchy, including full SFA model

Equity Exposures

internal models approach, if qualified

Operational Risk Add-on

Market Risk, if applicable

advanced U.S. Basel 2.5 approach

Market Risk, if applicable

standardized U.S. Basel 2.5 approach

No Operational Risk Add-on

Equity Exposures

simple risk-weight approach

Securitization Exposures 

SSFA model or gross-up approach

General Credit Risk 

prescriptive weights; categories-based

Cleared 

Transactions 

Unsettled 

Transactions

Credit Valuation Adjustment Add-on

simplified and advanced CVA approaches
No Credit Valuation Adjustment Add-on
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Collins Amendment Capital Floor:  To determine an advanced approaches banking organization’s risk-based 

capital ratios (including for purposes of the capital buffers):

• Calculate each risk-based capital ratio under both the advanced approaches and the standardized approach;

and

• Use the lower of each capital ratio (higher RWAs) calculated under the two approaches to determine

compliance.



• The following five-step framework shows how to determine a risk-weighted asset amount for general credit

risk and the resulting capital requirements:

− Step 1:  Determine the exposure amount for the transaction

• In general, exposure amounts generally equal the carrying balance of the exposure under U.S. GAAP.

• In some cases, the banking organization may reduce the exposure amount by applying the effects of certain credit risk

mitigation techniques that relates to exposure amount (e.g., certain collateral recognition methodologies).

Drivers of Risk-based Capital Ratios
BASEL III RISK-BASED CAPITAL REQUIREMENTS Capital

Exposure

Req.>

− Step 2:  Determine the risk weight for the

transaction

• For credit exposures, risk weights are generally

driven by the type of issuer or counterparty.

• Standardized risk weights range from 0% to

1,250%, with a 100% risk weight for most corporate

counterparties.

• In some cases, under certain other credit risk

mitigation techniques, the banking organization

may instead apply an alternative risk weight

associated with the related collateral or guarantor.

− Step 3:  Determine the risk-weighted asset

amount for credit risk related to the

transaction

− Step 4:  Determine the related capital charges

= x
RWA Amount 

for Credit Risk
Exposure 

Amount

Risk 

Weight

x =
RWA Amount 

for Credit Risk
Required 

Capital  Ratio

Required Amount 

of Capital

Sample of Standardized Risk Weights

Exposure Type Standardized RW

U.S. Treasuries 0%

U.S. Agencies 20%

Qualifying mortgages 50%

Corporate credit exposure 100%

Equity exposure
100% / 250% / 300% / 

400%

Securitization exposure Up to 1,250%



Leverage Ratio and Supplementary Leverage 
Ratio (SLR)



• The U.S. capital rules have long had a simple leverage requirement, known as the U.S. leverage

ratio, as an effective backstop to the core risk-based capital requirements.

• U.S. Basel III introduced a second leverage ratio requirement, consistent with the international

Basel III standard and known as the SLR in the United States, applicable only to Category I – III

firms.

• Difference:  The key difference is that the SLR takes into account both on-balance sheet assets

and certain off-balance sheet exposures, rather than merely on-balance sheet assets as used in

the U.S. leverage ratio.

U.S. Leverage Ratio and 
Supplementary Leverage Ratio

LEVERAGE RATIO AND SUPPLEMENTARY LEVERAGE RATIO Capital

Exposure

Req.>

Average Total 

Assets (Quarterly)

Numerator Denominator Minimum Requirement *

Tier 1 Capital

Total Leverage 

Exposure

4% minimum 

U.S. leverage ratio

3% minimum 

SLR
÷

÷ >

>Tier 1 Capital

* Requirements in this overview reflect those applicable to U.S. BHCs.  Separate requirements apply to insured depository

institution subsidiaries.



Overview of Total Leverage 
Exposure Measure

LEVERAGE RATIO AND SUPPLEMENTARY LEVERAGE RATIO Capital

Exposure

Req.>

=

Total leverage exposure equals the sum of the following components (many details omitted):

• For on-balance sheet exposures, the carrying value of all of the banking organization’s on-balance

sheet assets,* minus amounts deducted from Tier 1 capital and subject to adjustments for certain repo-

style transactions;

• For OTC derivative exposures, the sum of:  (i) the potential future exposure (PFE) amount for each

derivative contract (or each single-product netting set of derivative contracts), as determined under the

U.S. Basel III standardized approach (i.e., the current exposure method); (ii) an amount to reverse the

effect of the U.S. GAAP collateral offset option in some circumstances; (iii) the effective notional amount

of certain written credit derivatives; and (iv) exposures arising from certain central clearing

arrangements;

• For repo-style transaction exposures, a measure that reverses the effect of the U.S. GAAP offset for

such transactions unless certain conditions are satisfied, plus a measure for counterparty credit risk;

and

• For all other off-balance sheet exposures, the credit equivalent amount, as determined using the

credit conversion factor under the U.S. Basel III standardized approach (subject to a floor of 10%).

3% minimum

In contrast, the 

denominator of 

the U.S. leverage 

ratio does not

take into account 

off-balance sheet 

exposures

Averaging Frequency:  The on-balance sheet component of Total Leverage Exposure is calculated as the 

average as of each day of the reporting quarter, and the off-balance sheet component of Total Leverage 

Exposure is calculated as the average of the three most recent month-end amounts.

Supplementary Leverage 

Ratio (%)

Tier 1 Capital

Total Leverage Exposure



U.S. Basel III Capital Requirements
for BHCs

LEVERAGE RATIO AND SUPPLEMENTARY LEVERAGE RATIO Capital

Exposure

Req.>

U.S. Supplementary Leverage Ratio Requirements

U.S. Leverage Ratio Requirement

Tier 1 

Capital

** Denominator is an on-balance sheet measure, 

adjusted for deductions from Tier 1 capital

Avg. Total 

Assets**

4% 

Minimum ÷

*** Denominator is a comprehensive exposure 

measure, reflecting both on- and off-balance sheet 

exposures

Tier 1 

Capital

Total 

Leverage 

Exposure***

SLR 3% 

Minimum

2% eSLR

Buffer 

(Cat I only)

÷

Leverage RequirementsRisk-based Capital Requirements

Minimum Risk-based Capital Ratios

Additional Tier 1

Tier 2
Minimum 

8% total 

capital

Minimum 

6% Tier 1 

capital

Minimum 

4.5% 

CET1

Capital Buffers

Stress Capital Buffer

Countercyclical buffer

CET1

0% - 2.5%

(if deployed)

> 2.5% and

higher

Common Equity Tier 1 

RWADenominator = 

RWADenominator = 

G-SIB Surcharge

(Cat I only)
1% - 3.5%



Treatment of Commercial Loans



• In general, under the U.S. Basel III capital rules, risk weights for unsecured

commercial loans are based on the counterparty and not the type of loan:

General Risk Weights for Commercial Loans
TREATMENT OF COMMERCIAL LOANS

Counterparty Risk Weight

U.S. government 0%

Other sovereigns Between 0% and 150%

U.S. banks and credit unions 20%

Foreign banks Between 20% and 150%

General corporates 100%



• In certain cases, however, regulators assign risk weights based on the type of loan, including for certain

types of real estate exposures.

• A first-lien residential mortgage exposure receives a 50% risk weight if it:

− Is secured by a property that is either owner-occupied or rented;

− Is made in accordance with prudent underwriting standards, including relating to the loan-to-

value ratio;

− Is not 90 days or more past due or carried in nonaccrual status; and

− Is not restructured or modified.

• First-lien residential mortgages that do not meet these criteria and junior-lien residential mortgages

receive a 100% risk weight

• Pre-sold construction loans where the purchase contract has not been cancelled receive a 50% risk

weight.

− If the purchase contract has been cancelled: 100% risk weight

• Statutory multifamily mortgages (i.e. loans secured by a multifamily residential property that meets

certain requirements) receive a 50% risk weight.

• High-volatility commercial real estate (HVCRE) exposures receive a 150% risk weight.

Risk Weights for Real Estate Exposures
TREATMENT OF COMMERCIAL LOANS
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Outline of HVCRE Portion of Presentation
I. History of HVCRE Regulations

A. Basel III/Federal Deposit Insurance Act Issues

B. Section 214 of the Economic Growth, Regulatory Relief and Consumer
Protection Act (EGRRCPA) Fixes and Continuing Issues

C. July 6, 2018 Interagency Statement

D. September 28, 2018 and July 23, 2019 Notices of Proposed Rulemaking

II. November 19, 2019 Interagency Final Rule - Fixes and Continuing
Issues

III. CRE Loan Documentation Issues



History – HVCRE Definition Under Basel III 
Capital Rules

• HVCRE Exposure: any credit facility that, prior to conversion to
permanent financing, finances or has financed the acquisition,
development, or construction (ADC) of real property

• In order for any such ADC loan to avoid characterization as HVCRE
(and the punitive 150% risk-weighting), one of the four exceptions had
to apply:

1. One to four family residential properties

2. Certain “community development” projects

3. Agricultural land

4. CRE loans that satisfy LTV requirement and Borrower capital
contribution criteria



History – HVCRE Definition Under Basel III 
Capital Rules (cont.)

• Exception #4 for certain CRE loans had three separate conditions:

– LTV assessed at closing/origination could not exceed the maximum LTV
for the specific type of property established in the bank regulators’
interagency real estate lending standards

– Borrower must have contributed capital to the project of at least 15% of
the appraised “as completed” value of the project (with contributed
capital including (i) cash, (ii) unencumbered readily marketable securities,
(iii) paid out-of-pocket development costs and (iv) cash paid for land
contributed to project)

– Two-Part Test Related to Treatment of Borrower’s Capital Contribution

• Borrower’s 15% or greater contribution of capital had to be satisfied prior to
the advance of any Loan proceeds

• Capital contributed by the borrower, or internally generated by the project, was
contractually required to remain in the project throughout the life of the
project



History – Issues with HVCRE Under Basel III

• LTV Test Issues: Parties utilized project budget or “as is” appraised
value as opposed to “as completed” appraised value

• 15% Contributed Capital Issues:

– Borrowers could not receive the benefit of appreciated value of property
or assemblage

– Parties did not know how to treat mezzanine financing or preferred
equity

• Contribution of Capital Before First Loan Advance Issues:

– It became problematic to do a nominal funding at closing to ensure
priority



History – Issues with HVCRE Under Basel III 
(cont.)

• Requirement that Capital Contributed by Borrower or Internally
Generated by the Project, must remain in the Project for the life of the
Project Issues:

– Net operating income once a property was operational was trapped in
the Project, which was a problem for REITs and IRR threshold investors

– No money could be upstreamed for mezzanine debt service

– Market identified it wasn’t practical which led to considerable
negotiations amongst lenders and borrowers to find potentially workable
solutions

• Issues with loans involving small renovation or TI components or true
acquisition loans of income producing properties



History – Impact of HVCRE Under Basel III on 
Commercial Real Estate Lending

• Uncertainty and delays in negotiating provisions created significant
frustrations for borrowers and lenders

• Created significant opportunities for debt funds, foreign financial
institutions and private lenders not subject to the regulations

• Produced significant lobbying efforts from trade groups and
associations such as the Mortgage Bankers Association and
Commercial Real Estate Finance Council



Economic Growth, Regulatory Relief and 
Consumer Protection Act (S. 2155)

• EGRRCPA was passed by Congress on May 22, 2018 and signed into
law by President Trump on May 24, 2018

– Provided certain amendments to the Dodd-Frank Wall Street Reform and
Consumer Protection Act

– Also amended other statutes administered by the Board of Governors of
the Federal Reserve System, the Federal Deposit Insurance Company and
the Office of the Comptroller of the Currency

– Culmination of Congress and agencies dual tracking reform as a notice of
proposed rulemaking had been published on September 27, 2017

• Section 214. Promoting Construction and Development on Main Street

– Amended the Federal Deposit Insurance Act (12 U.S.C. 1811 et seq.) by
adding a new Section 51 at the end thereof titled Capital Requirements
for Certain Acquisition, Development, or Construction Loans



EGRRCPA Section 214. Capital Requirements for 
Certain Acquisition, Development, or Construction 
Loans

• Federal banking agencies may only require depository institutions to
assign a heightened risk weight to HVCRE exposure under any risk-
based capital requirement if such exposure is an HVCRE ADC loan

– HVCRE ADC Loan: credit facility secured by land or improved real
property (prior to being reclassified by the depository institution as
a non-HVCRE ADC loan) that:

• Primarily finances, has financed, or refinanced the acquisition,
development or construction of real property;

• Has the purpose of providing financing to acquire, develop or improve
such real property into income producing real property; and

• Is dependent upon future income or sales proceeds from, or refinancing
of, such real property for the repayment of such credit facility

– Provides exclusions to the definition of HVCRE ADC loan including the
Basel III exceptions from HVCRE with clarifications and loans made prior
to January 1, 2015



EGRRCPA Sec. 214 (cont.) - Impact of HVCRE 
ADC Loan Requirement

• Loan needs to meet the definition of HVCRE exposure and an HVCRE
ADC loan in order to be subject to higher capital requirements

– Practically this means that the loan must not only finance or refinance the
acquisition, development or construction of real property, but it must
“primarily” do so, it must have a development purpose and must be
dependent upon future income, sales proceeds or refinancing – not
current income



EGRRCPA Sec. 214 (cont.) – Fixes Contained in 
Exclusions from HVCRE ADC Loan Definition

• Retained the 4 Exceptions from HVCRE definition under Basel III but
made 3 changes to the Basel III interpretations:

– In determining the amount of borrower’s contributed capital, the
language provides for “contributed real property and improvements” not
“cash paid for the real property” meaning that borrowers are able to get
the benefit of appreciation of the property

– Borrower must still have contributed its minimum capital before the
depository institution advances funds but there is a carve out for
“nominal advances made to secure the lien”

– States that the “minimum amount of capital contributed by the borrower
is contractually required to remain in the project” and doesn’t mention
“funds internally generated by the project” meaning any capital
contributed by the borrower in excess of 15% or capital produced by the
project once a property is income producing may be distributed



EGRRCPA Sec. 214 (cont.) – Exclusions from 
HVCRE ADC Loan Definition

• Excludes loans to acquire or refinance existing income producing
properties if cash flow is sufficient to support debt service and
expenses

• Excludes loans to acquire or refinance existing income producing
properties if cash flow is sufficient to support debt service and
expenses

• Excludes loans to improve existing income producing properties if
cash flow is sufficient to support debt service and expenses

• Excludes loans made prior to January 1, 2015

• Excludes credit facilities reclassified as a non-HVCRE ADC loan



EGRRCPA Sec. 214 (cont.) – Exclusions from 
HVCRE ADC Loan Definition

• New feature that did not exist under Basel III framework

– Under Basel III, HVCRE categorization survived until the credit facility was
converted to permanent financing

• Under EGRRCPA an HVCRE ADC loan can be reclassified by the
depository institution as a Non-HVCRE ADC loan upon:

– Substantial completion of development or construction of the property
being financed by the credit facility; and

– Cash flow being generated by the property being sufficient to support
debt service and expenses of the property

• Such reclassification needs to be done in accordance with the
depository institution’s applicable underwriting criteria for permanent
financings



EGRRCPA Sec. 214 (cont.) – Remaining Issues

• Most of the previously identified issues with HVCRE under Basel III were
addressed by the EGRRCPA

– Still did not provide an answer as to whether mezzanine debt or preferred equity
may count towards the borrower’s 15% contributed capital

– Did not indicate whether such reforms would apply to bank holding companies
and savings and loan holding companies

• A combined  interagency statement was issued July 6, 2018 which moved in the
direction of applying such reforms, but only with respect to foreign organizations that
also have subsidiary depository institutions, and allowed institutions to use available
information to reasonably estimate and report on HVCRE ADC in their Call Reports

• Continued lobbying efforts for universal application to banking
institutions and additional clarifications



September18, 2018 and July 23, 2019 
Interagency Notices of Proposed Rulemakings

• The agencies proposed to revise the HVCRE exposure definition in
section 2 of the capital rule to conform to the statutory definition of an
HVCRE ADC loan under EGRRCPA

• Proposed to apply the new definition of HVCRE exposure to all Board-
regulated institutions that are subject to the Board’s capital rule

• Posed 11 questions to the public for comments, mostly with respect to
the proposed interpretation of specific terms used in the definitions



Final Rule of the Department of the Treasury, 
the Federal Reserve System and the Federal 
Deposit Insurance Corporation

• 12 CFR Part 3.2, 12 CFR Part 217.2, 12 CFR Part 324.2

• Passed November 19, 2019 and published in Federal Register Vol. 84,
No. 240 on December 13, 2019

• Goal was to align definition with those of EGRRCPA and thus largely
tracks EGRRCPA by creating definition of HVCRE Exposure using 3
prong test not only for depository institutions but now for all banking
organizations subject to the agencies’ capital rules, including bank
holding companies, savings and loan holding companies, and
intermediate holding companies of foreign banking organizations

• Did have some clarifications to definitions, exemptions and
requirements



Final Rule – Clarifications to Base Definitions
• What is a “credit facility secured by land or real property”

– Agencies noted that statutory term should be consistent with definition
of “loan secured by real estate” in Call Report and FR Y-9C instructions
and thus if the real estate collateral securing the loan is greater than 50%
of the principal amount of the loan, the loan is considered secured by
land

• What is “primarily financing” in the first prong of “primarily finances,
has financed, or refinances the acquisition, development or
construction of real property”

– Similar 50% threshold established

• What is “dependent upon future income or sales proceeds for the
repayment of the credit facility”

– Exempts properties generating cash flow sufficient to support debt
service and expenses but also owner occupied nonfarm residential
properties and hospitals, golf courses, recreational facilities and car
washes (where not dependent on future rental income but instead from
ongoing operations)



Final Rule – Clarifications to Exemptions

• One-to-four family residential properties

– Final Rule aligns definition with the Call Report and FR Y-9C definition
rather than the definition provided in the Interagency Guidelines on Real
Estate Lending Policies

• Construction Loans for single family dwelling units, duplex units, town homes,
condominiums and cooperatives (even if they have 5 or more units) will satisfy the definition
of one-to-four family residential property if the repayment of the loan comes from the sale
of the individual units.

• Exemption will not apply to loans solely used to finance land development activities (sewer
or water pipes) in anticipation of one-to-four family construction or undeveloped land

• No significant changes to Community Development or Agricultural
Land Exemptions other than to clarify that Agricultural Land has the
same meaning as the term “farmland” in the instructions to the Call
Report and FR Y-9C



Final Rule – Clarifications to Exemptions
• Commercial Real Estate LTV/Capital Contribution Exemption

– What is “contributed capital” for purposes of 15% test?

• Contributed real property must be directly related to the project being financed – other real
property collateral not developed as part of the project doesn’t count

• Borrowed funds from a third party can count so long as the funds are not “derived from,
related to or encumber the project that the credit facility is financing or encumber any
collateral that has been contributed to the project”

– Must be done in conformance with safe and sounds lending practices and should be
done in accordance with the banking organization’s underwriting criteria and its
internal policies

– Closest answer from agencies to whether Mezzanine Debt or Preferred Equity count
but not perfect

– Calculation of 15% test using appraisals

• “As-completed” still the requirement but “as-is” is now permitted in instances where “as-
completed” may not be available (purchase of raw land with no immediate plans to develop)

• Each phase of a project with multiple phases should have its own “as-completed” appraisal
but where appropriate banking organizations may have an appraisal look at the complete
project rather than individual phases if in accordance with applicable underwriting standards



Final Rule – Other Points of Interest

• Loans made prior to January 1, 2015 may not be classified as a HVCRE
Exposure

• Loans made between January 1, 2015 and March 31, 2020 could use
Basel III capital rules or the Final Rule.  Non-HVCRE loans made during
such period do not require re-evaluation but if they are materially
amended in a manner that changes the underwriting process then the
bank would be required to re-evaluate the loan

• Loans made after April 1, 2020 should use Final Rule

• Interagency Frequently Asked Questions from April 6, 2015 are
withdrawn as of April 1, 2010



Final Rule – Remaining Issues

• No clear answer on counting mezzanine debt or preferred equity
towards 15% capital contribution

• How and when to re-evaluate loans in connection with certain
modifications

– Appraisals associated with such monitoring could become burdensome

• No real guidance on how to satisfy the “Substantial Completion” test
or the “Cash Flow” test for the reclassification of loans as Non-HVCRE

• No guidance on what regulators are looking for in loan documents to
demonstrate HVCRE exemptions



CRE Loan Documentation HVCRE Issues

• Loan Documents continuing to refer to Basel III instead of EGRRCPA or
Final Rule

• Most useful definition for loans potentially syndicated or sold:



CRE Loan Documentation HVCRE Issues (cont.)

• References to Basel III restrictions on distributions

• Loan Documents expecting Borrowers to comply with or remedy
Capital Retention obligations of Lenders



CRE Loan Documentation HVCRE Issues (cont.)

• Changes to Interest Rate Margin



Other Significant CRE Loan Documentation 
Provisions Related to Capital Requirements

• “Change in Law” provisions

• “Increased Costs” provisions

• “Capital Adequacy” provisions
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