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I. Agenda
• Overview
• What is an “Affiliate”?
• What is “Control”?
• Entities Not Considered Affiliates
• What are “Covered Transactions”? 
• Section 23A – Limits on Covered Transactions
• Covered Transactions – Attribution Rule
• Section 23 – Exemptions
• Section 23B – Market Terms Requirements
• Reporting 
• Dodd-Frank Act Affiliate Transaction Restrictions
• Super 23A and 23B

Why is This Restriction Called “Super” 23A and 23B? 
• Derivative Transactions Reg. W 223.33 
• Scenarios
• Recent Developments
• Questions and Answers
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II. Overview
• Sections 23A and 23B of the Federal Reserve Act limit the 

risks to banks from transactions with affiliates and limit the 
ability of banks to transfers their federal subsidy to affiliates 
(Reg. W  Release adopting Final Rule (Nov. 27, 2002) (the 
“Reg. W Adopting Release”).

• Section 23A was adopted as part of the Banking Act of 1933, 
which also:
– Established the FDIC and deposit insurance, and prohibited the 

payment of interest on demand deposits and limited rates 
payable on deposits.

– Included the Glass – Steagall Act separating commercial and 
investment banking.

– Established margin lending restrictions on securities.
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II. Overview (continued)

• Amended by the Gramm-Leach Bliley Act (1999) (“GLB Act”) 
and the Dodd-Frank Act (2010), among others.

• Imposes quantitative limits on “covered transactions” 
between a  member bank and its “affiliates”
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II. Overview (continued)

• Section 23B of the Federal Reserve Act

– Adopted by the Competitive Equality Banking Act of 1987 
and amended by the GLB Act and the Dodd-Frank Act.

– Imposes qualitative limits on transactions between a 
member bank and its “affiliates.” 

– “Market terms” include terms and circumstances that are 
substantially the same or at least as favorable as those 
prevailing at the time for comparable transactions with 
non-affiliates. Reg. W  Adopting Release.
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II. Overview (continued)
• Section 18(j) of the Federal Deposit Insurance Act (the 

“FDI Act”) makes Sections 23A and 23B equally applicable 
to state non-member insured banks.

– Generally does not apply to U.S. branches of foreign 
banks.

• The Home Owners Loan Act (12 U.S.C. 1461) (“HOLA”)

– HOLA, Section 10(d) – transactions with affiliates are 
subject to HOLA, Section 11’s prohibitions and 
limitations.

– HOLA, Section 11 generally makes Sections 23 and 
23B applicable to savings associations in the same 
manner as member banks.
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II. Overview (continued)

– Reg. W, § 223. 72  implements HOLA, Section 11.

• Every savings association shall be treated as a bank 
for purposes of Section 23A (d)(1)(pre-committed 
purchases of same quality assets) and Section 23B.

– The appropriate federal banking agency may impose 
additional restrictions on affiliate transactions to protect 
bank safety and soundness.
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II. Overview (continued)

• The Federal Reserve Board’s (the “Federal Reserve”) 
Regulation W (“Reg. W”) implements Sections 23A and 23B 
of the Federal Reserve Act.

• Reg. W interprets and applies Sections 23A and 23B and is 
applicable to all member banks.

• Reg. W provides a single, comprehensive reference tool for 
complying with and analyzing issues arising under sections 
23A and 23B.  The regulation restates the statutory 
definitions, restrictions, and exemptions, and also includes 
Federal Reserve interpretations of the sections.

• Federal Reserve SR Letter 03-2 (Jan. 9, 2003) includes a 
“Comprehensive Review of Regulation W” that is helpful.
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II. Overview (continued)

• Reg. W has 8 subparts:

-- Subpart A -- comprehensive glossary of defined terms

-- Subpart B -- principal restrictions and requirements 
imposed by Section 23A

-- Subpart C -- appropriate valuation and timing principles for 
covered transactions

-- Subpart D -- appropriate treatment under Section 23A of 
transactions with operating and financial subsidiaries, 
bank-affiliate derivative transactions, and certain bank-
affiliate merger and acquisition transactions
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II. Overview (continued)

• Reg. W has 8 subparts (continued):

-- Subpart E -- available exemptions from certain Section 
23A requirements

-- Subpart F -- operative provisions of section 23B

-- Subpart G -- the application of Sections 23A and 23B and 
Reg. W to U.S. branches and agencies of foreign banks

-- Subpart H -- miscellaneous Federal Reserve 
interpretations of Sections 23A and 23B

-- Subpart I – savings association affiliate transactions
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III. What is an Affiliate?
• An “affiliate” is broadly defined in Reg. W, § 223.2(a) as any 

company that is owned or “controlled” by a “company” that owns 
the bank, including

– A parent holding company, including companies that control 
the bank, or companies that are controlled by shareholders 
that control the bank, and all the subsidiaries of the company, 
including depository institutions subsidiaries

– Companies controlled by a parent BHC or under common 
control with the bank

– Companies with interlocking directors

– Financial subsidiaries of the bank

– Portfolio companies held 15% or more by a BHC under its 
merchant banking authority or insurance company investment 
authority
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III. What is an Affiliate? (continued)
– Entities sponsored or advised by the bank, including 

REITS and investment companies

– Any unregistered investment fund for which the bank or 
any affiliate of the bank serves as an investment advisor, if 
the bank and its affiliates own or control in the aggregate 
more than 5% of any class of voting securities or more 
than 5% of the fund’s equity capital

– An insured depository institution subsidiary of the bank

– Any subsidiary of the bank, if affiliates  (other than insured 
depository institution affiliates) or controlling shareholders 
of the bank also control the subsidiary through a non-bank 
chain of ownership
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III. What is an Affiliate? (continued)
– Subsidiaries of affiliates

– ESOPs for the benefit of the owners or employees of the 
bank or any of its affiliates

– Any company that the Board determines by regulation or 
order, or that the appropriate Federal banking agency for 
the bank determines by order, to have a relationship with 
the bank, or any affiliate of the bank, such that covered 
transactions by the bank with that company may be 
affected by the relationship to the detriment of the bank
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IV. What is “Control”? 
• “Control” is defined in Reg. W, § 223.3(a) based on the Federal 

Reserve’s long-standing precedents under its Regulation Y, as 
well as Reg. W
– ≥ 25% of voting securities
– ≥ 25% of the equity capital
– General partner/managing member 
– Ability to select a majority of directors
– Controlling influence over management or policies
– Management interlocks
– Convertible securities – deemed to represent the underlying 

securities into which they are convertible
– A company is deemed to control assets, securities and 

ownership interests controlled by any subsidiary of the 
company
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IV. What is “Control”? (continued)
• “Control” historically has been interpreted similarly under the 

Bank Holding Company Act and Federal Reserve Regulations 
Y, O and W.

– However, the Federal Reserve declined to extend its “control” standards 
to Reg. W when it overhauled its “Control and Divestiture Proceedings” 
rules in 2020.

• Notwithstanding any other provision of Reg. W, no company will 
be deemed to control another company by virtue of its 
ownership or control of shares in a fiduciary capacity, except as 
provided in Reg. W, §223.2(a)(3)

• Reg. W, § 223.2(a)(3) describes a company (including a bank 
subsidiary) that is controlled, directly or indirectly, by trust or 
otherwise, by or for the benefit of shareholders who beneficially 
or otherwise control, directly or indirectly, by trust or otherwise, 
the bank or any company that controls the bank), or if the 
company owning or controlling the shares is a business trust.
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V. Entities Not Considered Affiliates
• Subsidiaries of the bank, except –

– Financial subsidiaries and their subsidiaries 
– Companies controlled directly by an affiliate or 

shareholder or group of shareholders that control the 
bank 

– Depository institutions 
– Employee Benefit Plans, ESOPs, trusts, or similar 

arrangements that benefit shareholders, partners, 
members or employees of the bank or its affilaites

• Sister banks (80% or more common control)
– For Section 23B purposes, “affiliate” does not include 

depository institutions  (Reg. W, § 223.2(c) and Subpart F, 
which implements Section 23B

• Safe deposit companies 
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V. Entities Not Considered Affiliates 
(continued)

• Companies engaged solely in holding obligations of, or 
fully guaranteed as to principal and interest by, the U.S. 
government or its agencies 

• Bank premises companies 

• Subsidiaries holding assets etc. as a result of debts 
previously contracted in good faith (“DPC”) within the 
specified time periods

• Bank premises companies 
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VI. What are Covered Transactions?
• “Covered Transactions” are defined in Reg. W, § 223.3(h), and 

include:

– A loan or extension of credit to an affiliate;

– A purchase of, or an investment in securities issued by an 
affiliate; 

– A purchase of assets from an affiliate, including assets subject 
to recourse;

– The acceptance of securities or debt obligations issued by an 
affiliate as collateral for a loan or extension of credit; 

– The issuance of a guarantee, acceptance, or letter of credit on 
behalf of an affiliate, and a confirmation of a letter or credit 
issued by an affiliate.

– A cross-affiliate netting agreement, including an endorsement 
or standing letter of credit, as defined in Reg. W., § 223.3(j);
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VI. What are Covered Transactions? 
(continued)

– A securities lending or borrowing transaction with an 
affiliate to the extent the transaction causes a bank or a 
bank subsidiary to have credit exposure to an affiliate;

– A derivative transaction with an affiliate to the extent the 
transaction causes a bank or a bank subsidiary to have 
credit exposure to the affiliate; and

– “Keep well” or capital maintenance agreements on behalf 
of affiliates.
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VI. What are Covered Transactions? 
(continued)

• “Extensions of credit” to affiliates are broadly defined in Reg. 
W, §223.3(o) and include the making or renewal of a loan, the 
granting of a line of credit, or the extending of credit in any 
manner whatsoever, including on an intraday basis.

• Further extensions of credit to an affiliate, include:

– An advance to an affiliate by means of an overdraft, cash 
item, or otherwise;

– A sale of federal funds to an affiliate;

– A lease that is the functional equivalent of an extension of 
credit to an affiliate;
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VI. What are Covered Transactions? 
(continued)

– An acquisition by purchase, discount, exchange, or 
otherwise of a note or other obligation, including 
commercial paper or other debt securities, of an affiliate;

– Any increase in the amount of, extension of the maturity of, 
or adjustment to the interest rate term or other material 
term of, an extension of credit to an affiliate; and

– Any other similar transaction as a result of which an affiliate 
becomes obligated to pay money (or its equivalent).

• Reg. W, § 223.16 treats “transactions with any person as a 
transaction with an affiliate to the extent the proceeds of the 
transaction are used for the benefit of, or are transferred to an 
affiliate.”
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VII. Identification of Covered Transactions
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What does a company need to do?

Lines of business
— Utilize the established list of 

affiliates to identify affiliate 
transactions

— Identify covered transactions 
using timing and valuation 
principles of Reg W

— Document exemptions

— Aggregate and monitor covered 
transactions balance

Compliance
— Review and approve select Reg 

W covered transactions

Internal audit
— Evaluate policies, procedures 

and decision flow leading to the 
identification of covered 
transactions

— Evaluate controls associated to 
First and Second Lines and 
ensure they are effective at 
properly identifying covered 
transactions

Covered transactions are subject to Reg W requirements, including collateral requirements, attribution 
monitoring, quantitative limits, and the safety and soundness principles. 



VIII. Section 23A – Limits on Covered 
Transactions

• Quantitative Limits— Reg. W, §§ 223.11 and 223.12 limit 
covered transactions to:

– 10% of the bank’s “capital and surplus” with one affiliate, 
other than with the bank’s own financial subsidiaries 

– 20% of the bank’s capital and surplus with all affiliates and 
financial subsidiaries in the aggregate 

• “Capital and surplus” refers to regulatory capital with certain 
adjustments:

– The bank's tier 1 and tier 2 capital based on the bank's 
most recent Call Report; plus

– The balance of the bank's allowance for loan and lease 
losses not included in tier 2 capital based on the bank's 
most recent Call Report; plus
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VIII. Section 23A – Limits on Covered 
Transactions (continued)

– The amount of any investment by the bank in a financial 
subsidiary that counts as a covered transaction and is 
required to be deducted from the bank's capital for 
regulatory capital purposes.
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VIII. Section 23A – Limits on Covered 
Transactions (continued)

• Collateral Requirements – extensions of credit to an affiliate 
by a bank  must be fully collateralized at the time of the 
transaction by a first priority perfected security interest in 
“eligible collateral” under Reg. W, § 223.14

• Eligible collateral must have a market value as a percentage 
of the credit extended, at least equal to:

– U.S. governmental and agency securities or securities fully 
guaranteed thereby as to principal and interest - - 100%

– Notes, drafts, bill of exchange or bankers’ acceptances 
eligible for purchase or rediscount by a Federal Reserve 
Bank - - 100%

– A segregated, earmarked deposit account with the bank 
that solely secures the affiliate’s credit transaction with the 
bank – 100%
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VIII. Section 23A – Limits on Covered 
Transactions (continued)

– Obligations of states and political subdivisions - - 110%

– All other debt obligations, including loans and receivables 
- - 120%

– Stocks, leases, realty or personalty -- 130%
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VIII. Section 23A – Limits on Covered 
Transactions (continued)

• Exceptions from the Collateral Requirements

– Acceptances that are fully secured either by attached 
documents or by other property that is involved in the 
transaction and has an ascertainable market value;

– The unused portion of an extension of credit to an affiliate 
where the bank does not have any legal obligation to 
advance additional funds until the affiliate provides the 
amount of collateral required with respect to the entire 
used portion of the credit (including the amount of the 
requested advance); and

– The purchase of a debt security issued by an affiliate, if 
the member bank purchases the debt security from a 
nonaffiliate in a bonafide secondary market transaction.
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VIII. Section 23A – Limits on Covered 
Transactions (continued)

• Ineligible collateral includes:

– Low-quality assets;

– Securities issued by any affiliate;

– Equity securities issued by the bank, and debt securities 
issued by the bank that represent regulatory capital;

– Intangible assets (including servicing assets), unless 
specifically approved by the Board; and

– Guarantees, letters of credit, and other similar 
instruments.
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VIII. Section 23A – Limits on Covered 
Transactions (continued)

• Timing and Valuation - - The timing and valuation of covered 
transactions are specified in Reg. W, §§ 223.21–24 and vary 
depending upon whether the transaction is
– an extension of credit,
– an asset purchase of or investment in affiliate securities, or
– an extension of credit secured by affiliate securities.  

• For example:
– A bank is deemed to enter into a credit transaction with an affiliate 

at the time during the day that the bank becomes legally obligated 
to enter into the transaction, not at the end of the day on which the 
loan agreement is signed or the loan is funded.

– Credit transactions with nonaffiliates generally become covered 
transactions, if and when the nonaffiliate becomes an affiliate of 
the bank. If the nonaffiliate becomes an affiliate within one year 
after the bank has entered into the credit transaction with it, the 
bank must ensure that the collateral requirements of Reg. W are 
met “promptly” after the nonaffiliate becomes an affiliate.
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VIII. Section 23A – Limits on Covered 
Transactions (continued)

– Even though a  purchase of or an investment in a debt 
security issued by an affiliate is considered an extension 
of credit to the affiliate, these transactions are not valued 
like other extensions of credit. Purchases of, or 
investments in, securities issued by an affiliate are valued 
at the greater of the bank’s purchase price or the carrying 
value of the securities.

– Loans by a bank to a third party that are secured 
exclusively by affiliate securities are valued at the lesser
of (i) the total amount of the extension of credit and (ii) the 
fair market value of the pledged affiliate securities, if such 
securities have publicly available price quotes. 
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VIII. Section 23A – Limits on Covered 
Transactions (continued)

– Loans by a bank to a third party that are secured by both 
affiliate and nonaffiliate securities are valued at the lesser 
of (i) the total amount of the extension of credit, minus the 
fair market value of nonaffiliate collateral; and (ii) the fair 
market value of the pledged affiliate securities, if such 
securities have publicly available price quotes. Under this 
rule, the maximum amount that the bank must count 
against Reg. W’s quantitative limits is the                     
difference between the full amount of the loan and the fair 
market value of the nonaffiliate collateral.
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VIII. Section 23A – Limits on Covered 
Transactions (continued)

• Low Quality Asset Prohibition – banks may not purchase “low quality 
assets” from an affiliate, and low quality assets may not serve as 
collateral for a loan from the bank to an affiliate

• “Low Quality Assets” are:

– An asset (including a security) classified as “substandard,” 
“doubtful,” or “loss,” or treated as “special mention” or “other transfer 
risk problems,” either in the most recent report of examination or 
inspection of an affiliate prepared by either a Federal or State 
supervisory agency or in any internal classification system used by 
the bank or its affiliate (including an asset that receives a rating that 
is substantially equivalent to “classified” or “special mention” in the 
bank's or its affiliate's internal system of the member bank or 
affiliate);

– A nonaccrual asset;

– An asset on which principal or interest payments are more than 30 
days past due;

36



VIII. Section 23A – Limits on Covered 
Transactions (continued)

– An asset whose terms have been renegotiated or compromised due 
to the deteriorating financial condition of the obligor; and

– An asset acquired through foreclosure, repossession, or otherwise in 
satisfaction of a debt previously contracted, if the asset has not yet 
been reviewed in an examination or inspection.

• Exceptions are made for renewals or extensions of additional credit with 
respect to the bank’s participation in a loan made by an affiliate to a 
nonaffiliate, subject to various conditions set forth in Reg. W
§ 223.15(b).

• Qualitative Limitations – all  transactions (not just covered 
transactions) must be on terms and conditions consistent with safe and 
sound banking practices
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IX. Covered Transactions-Attribution Rule

• The “attribution rule” of Reg. W, § 223.16 is designed to 
prevent banks from evading Section 23A’s requirements by 
using intermediaries 

• The Attribution Rule applies Section 23A when a bank is 
engaged in a transaction with a non-affiliate, but where the 
proceeds of the transaction are transferred to or used for the 
benefit of the affiliate

• Any transactions excepted from the Attribution Rule are 
subject to Reg. W’s safety and soundness market terms 
requirements
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X. Section 23A – Exemptions 

• The following are generally exempt from the quantitative 
limitations and collateral requirements (but not the low-quality 
asset prohibitions): 

– Transactions with sister, parent or subsidiary banks that 
are commonly owned 80% or more;

– Purchase of loans on a nonrecourse basis from an 
affiliated bank; and

– Transactions approved in connection with certain 
corporate reorganizations.
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X. Section 23A – Exemptions (continued) 
• The following are generally exempt from the quantitative limitations, 

collateral requirements, and low-quality asset prohibitions: 
– Correspondent banking deposits; 
– Giving credit for uncollected items;
– Transactions secured by cash or U.S. government securities; 
– Purchasing securities from a servicing affiliate;
– Purchasing liquid assets, marketable securities, and muni 

securities;
– Purchasing an extension of credit subject to a repo;
– Asset purchases by a newly formed bank;
– Transactions approved in connection with a Bank Merger Act 

transaction;
– Purchasing an extension of credit originated by an affiliate;
– Intraday extensions of credit; and
– Riskless principal transactions.
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XI. Monitoring Attribution
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The “Attribution Rule” refers to the “attribution” of a transaction’s benefits to an 
affiliate.

— Under the Attribution Rule, the protections 
under Reg W can apply to a transaction 
with a third party if the proceeds of the 
transaction are used for the benefit of or 
transferred to an affiliate. Such transactions 
are considered extensions of credit from 
the branch to the affiliate, and therefore are 
considered covered transactions under 
Section 23A.

— This most commonly occurs when a third 
party borrows money from a branch to 
purchase an asset (e.g., a security) from 
one of the branch’s affiliates.

— There are several exceptions to this rule 
that could apply, including an exception for 
general purpose credit card loans that 
applies to the branch’s credit cards. 

Branch

Third Party

Affiliate

Proceeds of 
the 
transaction

Third party 
transaction

Therefore, it is not enough to identify and monitor covered transactions initially identified 
via the affiliate list; all transactions must be monitored for possible attribution. 



XI. Section 23A – Monitoring Attribution
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What does the company need to do?

Lines of business
— Implement a process to 

monitor transaction with 
third parties for possible 
attribution to an affiliate.

— In the event of attribution, 
address the transaction as 
a Section 23A covered 
transaction.

— Document instances of 
attribution.

Internal audit
— Evaluate the controls used to 

prevent inadvertent or intentional 
attribution through intermediary 
(e.g., Restrictive contractual 
language check, evaluation of 
contract compliance, on-going, 
frequent monitoring/check-ins 
with non-affiliates to determine 
final destination of branch 
assets/funds).

— Perform continuous monitoring 
exercises with relevant business 
units to enhance governance 
process.

Attribution monitoring is a complex process that would benefit from a systemic 
solution. All transactions must be monitored for possible attribution. 

Compliance
— Review and approve select 

Reg W covered transactions.



XI. Monitoring Attribution (continued)
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Attribution exemptions

Agency exemption: Riskless principal exemption:

Bank lends to third party for 
purchase of any asset through any 
affiliate acting as agent/broker, and 
affiliate retains portion of loan as 
fee/commission

Bank lends to third party to 
purchase securities from SEC-
registered broker-dealer affiliate 
acting as riskless principal



XII. Six Key Areas of Section 23A 
Compliance

• Identification of Affiliates: Business lines must identify all affiliates with whom Reg W considerations 
would apply. 

– Confirmation of the universe of affiliates should be conducted on a pre-determined basis to support 
compliance with Reg W 

• Identification of Covered Transactions: Business lines must identify all affiliate transactions that are 
covered under Reg W following the regulation’s valuation and timing principles. 

– The identification of covered transactions is largely determined via questionnaires/assessments that 
business lines utilize prior to executing trades to determine critical compliance facets (e.g., usage of 
funds that may result in Attribution)

• Monitoring and Securing Collateral: Business lines must allocate and secure collateral for applicable 
covered transactions and monitor collateral balances to ensure they satisfy regulatory requirements. 

– Banks utilize Reg W Dashboards to monitor and assign collateral to ‘covered transactions’ and ensure 
adequate coverage of Reg W exposure through ‘earmarking’

• Monitoring Quantitative Limits: Business lines must calculate, monitor, and report balances of covered 
transactions to ensure that they are within the regulatory quantitative limits.

– The business line utilizes the Reg W Dashboard to monitor transactions with ‘covered affiliates’ to 
ensure aggregate transaction values do not exceed quantitative limits concerning a single affiliate, or 
affiliates in aggregate.
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XIII. Section 23B – Market Terms 
Requirements

• Reg W, §223.51 sets the "market terms" for Section 23B

• A bank may not engage in a transaction described in §223.52 unless the 
transaction is:

– On terms and under circumstances, including credit standards that are 
substantially the same, or at least as favorable to the bank, as those 
prevailing at the time for comparable transactions with or involving 
nonaffiliates; or

– In the absence of comparable transactions, on terms and under 
circumstances, including credit standards, that in good faith would be 
offered to, or would apply to, nonaffiliates.

• Monitoring Market Terms: Business lines must monitor market terms on an 
ongoing basis and ensure that affiliate transactions and contracts are within 
market rates. 
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XIV. Section 23B – Restrictions

• A bank my not purchase securities from an affiliate as a fiduciary unless 
permitted:

– Under the instrument creating the fiduciary relationship; 
– By court order; or 
– Under the law of the jurisdiction governing the fiduciary.

• A bank may not purchase securities for which an affiliate is a “principal 
underwriter” during the existence of an underwriting or selling syndicate

– The prohibition applies to principal and fiduciary purchases
– The restriction does not apply if the purchase is approved in advance 

by a majority of the bank’s board of directors upon a finding that the 
purchase is a sound investment 

– “Principal underwriter” is defined broadly

• A bank may not engage in advertisements or agreements suggesting that 
the bank will be responsible for the obligations of an affiliate.

– A guarantee that complies with Section 23A is permissible.
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XV. Derivative Transactions Reg. W 223.33 

• All derivative transactions with affiliates are subject to Section 
23B's Market Terms.

• A bank must establish and maintain policies and procedures 
reasonably designed to manage the credit exposure arising 
from its derivative transactions with affiliates in a safe and 
sound manner, and must include, at a minimum:
– Compliance with Market Terms 
– Monitoring and controlling the credit exposure arising at any 

one time from the bank's derivative transactions with each 
affiliate and all affiliates in the aggregate (through, among 
other things, imposing appropriate credit limits, mark-to-
market requirements, and collateral requirements. 
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XV. Derivative Transactions Reg. W 223.33 
(continued)

• “Credit Derivatives” between a bank and a nonaffiliate where the bank 
provides credit protection to the nonaffiliate with respect to an obligation of a 
bank affiliate is a deemed a “guarantee” by the member bank on behalf of 
its affiliate. Such derivatives include: 

– An agreement where the bank, in exchange for a fee, agrees to 
compensate the nonaffiliate for any default of the affiliate's underlying 
obligation; and 

– An agreement where the bank, in exchange for payments based on the 
total return of the underlying obligation of the affiliate, agrees to pay the 
nonaffiliate a spread over funding costs plus any depreciation in the 
value of affiliate's underlying obligation.

• SR 03-2 (Jan. 9, 2003), and included an Appendix "Comprehensive Review 
of Regulation W" upon adoption of Reg.  W. Although no formal action 
appears to have been taken, these noted that:     

"In the near future, the Board expects to issue a proposed rule that 
would seek public comment on how, under section 23A, to treat 
derivative transactions that are the functional equivalent of a  loan by a 
bank to an affiliate or the functional equivalent of an asset purchase by a 
bank from an affiliate." 
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XVI. Market Terms Analysis Support
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What does a company need to do?

Lines of business
— Ensure the covered transaction 

is performed at market terms by 
evaluating the transaction 
against the market terms 
inventory (i.e. inventory of 
transactions to benchmark 
appropriate market terms (costs, 
payment periods, etc.))

— Establish SLAs between the 
Bank and the Affiliate that are 
aligned to market practices

Compliance
— Review and approve select Reg 

W covered transactions

Internal audit
— Evaluate policies, procedures 

and decision flow leading to the 
determination of market terms

— Evaluate controls associated to 
First and Second Lines and 
ensure they are effective at 
supporting transactions with 
market terms

Covered transactions are subject to market terms, including payment terms and pricing that would be offered to 
an unaffiliated party. 



XVII. Reporting
• Federal Reserve Form FR Y-8 Holding Company Report of Insured 

Depository Institutions’ Section 23A Transactions with Affiliates 
(Quarterly)

• Report shows the dollar amount of covered transactions that 
require and do not require collateral, and includes information as to 
financial subsidiaries and the derivatives among affiliates and the 
amounts of related collateral

• The confidential report is filed by domestic and foreign holding 
companies that are a U.S. IDI for each IDI that has Section 23A 
transactions with affiliates.
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XVIII. Federal Reserve FAQ’s—Reg W
• On December 30, 2021, the Board of Governors of the Federal Reserve System 

(“Board”) published additional answers to frequently asked questions (“FAQs”) 
about its Regulations H, O, W, and Y.

• The FAQs are part of transparency initiative that was spearheaded by former 
Federal Reserve Vice Chair Randy Quarles and build on the significant body of 
guidance that was released in March 31, 2021.

• The FAQs comprise existing legal interpretations, and include those found in 
Federal Reserve Board orders, preambles to rule makings, letters to institutions 
and written and verbal guidance.

• The 83 Reg. W FAQs focus on: defined terms (32 FAQs), the meaning of 
“transactions with an affiliate” (17); valuation and timing of credit 
transactions and asset purchases (7); acquisitions of affiliate (5); covered 
transactions exempt from quantitative limits and collateral requirements, 
and/or low-quality asset prohibition (12). 

• As with the March 2021 guidance, some of the FAQs express positions of 
Board staff that are more akin to a rule than supervisory guidance. 
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XVIII. Federal Reserve FAQ’s (continued)
Regulation W – Transactions Between Banks and Their Affiliates

Among the more significant points of clarification are:

1. The Staff would not apply or recommend an enforcement action of 
the attribution rule if the bank “did not know or have reason to know” 
at the time of the transaction that the proceeds of the transaction may 
be used for the benefit of, or transferred to, an affiliate. This 
knowledge qualifier is conditioned on the bank maintaining a 
reasonable Regulation W compliance program.

2. Extensions of credit to affiliates, employees and insiders for their 
personal benefit and not for the affiliate’s benefit typically should not 
be attributed to the affiliate.

3. Floor-plan financing by a nonbank affiliate can create an attributed 
extension of credit when the bank extends credit to a third party to 
purchase a good from the floor-plan borrower.

4. Regulation W applies to asset purchases at the time the bank 
commits or becomes legally obligated to purchase the asset from the 
affiliate.
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XVIII. Federal Reserve FAQ’s (continued)
Regulation W – Transactions Between Banks and Their Affiliates

Among the more significant points of clarification are:

5. Loan renewals may terminate the attribution of a loan made by an 
affiliate to a nonaffiliate that is purchased, but refinancings and 
restructurings prior to maturity will remain a covered transaction 
until the loan is sold or amortized to or in accordance with GAAP.

6. The meaning of “item” for purposes of the exemption for giving 
credit for uncollected items is interpreted narrowly and consistent 
with Federal Reserve Regulation J (checks, and certain instruments 
or promises or orders to pay money).

7. Non-US dollar deposits may not be used as cash collateral.

8. Cash collateral can meet the exemptions for credit transactions, but 
cannot be used to reduce the amount of a covered asset purchase 
transaction, but cash contributions from the affiliate should reduce 
the amount.
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XIX. Dodd-Frank Act Affiliate 
Transactions Restrictions

• Section 608 of the Dodd-Frank Act imposes additional restrictions  on bank 
affiliate transactions

– Expands the definition of “Affiliate”

• Any “investment fund” for which a bank or its affiliates is an 
“investment adviser” is an affiliate

– Expands definition of “Covered Transaction” 

• Derivative transactions and securities lending and borrowing 
transactions between a bank or its subsidiary are included “to the 
extent” that the transaction causes a “credit exposure”

– “Credit exposure” is not defined in the Dodd-Frank Act

• Repurchase transactions –transactions in which the bank agrees to 
purchase certain assets from an affiliate on the condition that the 
affiliate repurchase those assets at a later date–must be treated as a 
“loan or extension of credit” 

• The acceptance as collateral of “debt obligations” of an affiliate also 
results in “covered transactions”

– Changes collateral requirements by requiring maintenance of the required 
percentage “at all times” rather than merely at the time of the transaction 54



XIX. Dodd-Frank Act Affiliate Transactions 
Restrictions (continued)

• Section 608 of the Dodd-Frank Act imposes additional restrictions  on bank 
affiliate transactions (continued)

– The Federal Reserve has not yet revised Reg. W to implement 
Section 608 of the Dodd-Frank Act, which became effective on 
July 21, 2011.

– Under the statutes, and Federal Reserve Reg. W General FAQ 
A1, any insured depository institution seeking an exemption from 
Section 23A should contact its primary federal regulator, the 
Federal Reserve and the FDIC.

• Super 23A and 23B -- Section 619 of the Dodd-Frank Act applies so-called 
“super” 23A and 23B restrictions to affiliated “covered funds” (as defined 
under the Volcker Rule)
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XX. Super 23A and 23B
• A “banking entity” (as defined under the Volcker Rule) that advises, 

manages, sponsors, organizes or offers covered funds (and all of 
the banking entity’s affiliates) may not enter into a covered 
transaction with the “covered fund,” as defined in Volcker Rule, or 
with any other covered fund that is controlled by the covered fund 

• As applied to covered funds and affiliated banking entities Section 
23A prohibits banks from:
– Extending credit to the covered fund; 
– Purchasing or investing in securities issued by the covered 

fund;
– Purchasing assets from the covered fund; 
– Accepting securities issued by the covered fund as collateral 

for a loan or extension of credit to any person; and 
– Issuing a guarantee, acceptance, or letter of credit on behalf of 

the covered fund. 
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XX. Super 23A and 23B (continued)
• In 2020, the Volcker Rule was amended to provide certain limited 

exceptions from Super 23A to permit a banking entity to: 
– Enter into a transaction with a covered fund that would be a 

covered transaction exempted from the qualitative limits, 
collateral requirements, and prohibition on low quality assets of 
Section 23A;

– Enter into riskless principal transactions with a covered fund; 
and

– Extend credit to or purchase assets from a covered fund in the 
ordinary course of business in connection with short-term 
payment transactions, settlement services, or futures, 
derivatives and securities clearing as long as each extension of 
credit is repaid, sold or terminated within five days and the 
banking entity maintains appropriate polices and procedures 
and does not have any reason to believe that the covered fund 
will have difficulty repaying the extension of credit.

• All other transactions between a banking entity and an affiliated 
covered fund are subject to Section 23B’s market terms 
requirements
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XXI. Why Is This Restriction Called 
“Super ” 23A and 23B? 

• Section 23A, banks may generally engage in covered  
transactions, subject to certain quantitative and qualitative 
limits.

• In contrast, Super 23A prohibits all covered transactions  
between banking entities and affiliated covered fund, subject to 
certain limited exemptions discussed above. 

• Sections 23A and Section 23B generally apply to banks and 
their subsidiaries only. They do not place prohibitions on other 
affiliates of the member bank 

• Super 23A and 23B greatly expand the restrictions on 
transactions to all affiliates of a “banking entity” as defined in 
the Volcker Rule as if these were banks
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XXII. Scenario 1 – Collateral 

• An affiliate of a bank maintains a checking account at the 
bank that the affiliate uses to pay certain obligations.  The 
balance of the account never falls below $100,000.  Can that 
account be used as collateral for an extension of credit up to 
$100,000?
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XXIII. Scenario 2 – Covered Transactions

• An affiliate of a bank has a checking account that went into 
an overdraft position of $10 over one night because of the 
bank’s funds availability policy.  The affiliate had sufficient 
balances but not sufficient available balance.  Is this a 
violation of Regulation W?
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XXIV. Scenario 3 – Low Quality Assets

• A bank has decided to consolidate some of its financial 
subsidiaries into the bank to reduce expenses.  One of the 
subsidiaries has a loan portfolio that contains classified or 
criticized loans, loans that are more than 30 days delinquent 
or loans that have been renegotiated.  Can the bank merge 
the subsidiary into the bank? 
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XXV. Scenario 4 – Low Quality Assets

• A bank has decided to consolidate some of its financial 
subsidiaries into the bank to reduce expenses.  One of the 
subsidiaries has assets on its books that it acquired through 
foreclosure, repossession or other similar activity. Can the 
bank merge the subsidiary into the bank?
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XXVI. Scenario 5 – Covered Transactions

• A bank has made loans to its customers taking a security 
interest in their brokerage account.  The brokerage account 
has stock of the bank’s holding company.  Is this a problem?

• Can the bank loan money secured by affiliate stock?
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XXVII. Scenario 6 - Affiliates

• A bank has been buying mortgage loans from an unaffiliated 
mortgage company for years.  The principals of the mortgage 
company are approaching retirement age and have made 
inquiry of the bank about whether the bank would be 
interested in acquiring the mortgage company from them.  
The bank is desirous of maintaining the pipeline of 
mortgages and indicates that it is interested.  Can the parties 
continue their relationship while negotiating the acquisition?
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XXVIII. Scenario 7 – Underwriting
• The bank has an affiliated broker-dealer that underwrites 

securities.  The broker-dealer is involved in underwriting a stock 
offering for a tech company that is in high demand.  All of the 
analysts are strongly recommending investors try to get their 
hands on the stock in this IPO.  Can the bank, as a fiduciary for 
some of the accounts that it acts as trustee, acquire this stock in 
the IPO?

• A bank affiliate is a member of an underwriting syndicate that is 
making a public offering of debt securities that the bank 
believes will be an attractive investment for the bank’s own 
portfolio.  Can the bank buy the securities for its own account?

• Can the bank finance customer purchases of these debt 
securities?
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XXIX. Scenario 8 – Underwriting, etc.
• A bank has an affiliated broker-dealer that is a financial 

subsidiary of the same parent bank holding company. The 
broker-dealer arranges a syndicated loan in which the bank 
is the lead lender and simultaneously underwrites an issue of 
high yield debt securities. The markets change and the 
broker-dealer is left holding unsold high yield securities. Can 
the bank buy these or finance a customer's purchase of the 
high yield securities?

• Same scenario, except the broker-dealer did not engage in a 
public underwritten offering of the high yield securities, but 
instead offered these pursuant to SEC Rule 144A?

• Can a bank issue a letter of credit or a guarantee with 
respect to securities underwritten by the broker-dealer?
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XXX. Scenario 9 – Covered Transactions

• Bank has a family of mutual funds that it sponsors and 
invests funds from some of its fiduciary accounts.  The 
money market fund in this family of mutual funds is 
potentially going to “break the dollar.”  Can the bank 
contribute money in the money market fund so as to have it 
avoid breaking the dollar?
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XXXI. Scenario 10 - Agency and 
Riskless Principal Transactions

• A broker-dealer affiliate often sells securities in private 
placements or as riskless principal in secondary market 
transactions. Can the bank buy such securities or finance its 
customers‘ purchases of such securities?

• Can the bank finance secondary market purchases of debt 
issued by the bank’s affiliates?
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XXXII. Scenario 11 -- Subsidiaries

• Can a bank buy assets from or extend credit to a subsidiary 
of the bank?

• What if the subsidiary is a 50-50 joint venture?

• What if the bank owns less than 50% of the subsidiary?
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XXXIII. Scenario 12 - Companies Acquired 
DPC

• Can credit be modified or renewed, or can new credit be 
extended to a company that is controlled by the bank as a 
result of the bank's exercise of its remedies as creditor under 
a debt previously contracted in good faith (“DPC”)?

• What if the lender bank does not own 100% of the DPC 
company?

• Are there any other Reg. W limits with respect to entities 
held as a result of DPC actions?
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XXXIV. Scenario 13 - Advertisements

• Can a bank publish an advertisement or enter into an 
agreement stating or suggesting that the bank will be in any 
way responsible for the obligations of its affiliates?
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XXXV. Scenario 14 – Corporate 
Reorganizations/M&A 

• The parent of a bank is reorganizing and proposes to sell or 
transfer all or substantially all assets of an affiliate and of a 
division of another affiliate, including securities issued by an 
affiliate to a bank subsidiary.  Is this permissible?

• A bank agrees to purchase a group of broker-dealers, 
investment advisers and a company that offers a municipal 
liquidity pool and underwrites securities.  The bank, because it 
does not have an existing financial subsidiary, determines, just 
prior to closing, to assign the target’s financial subsidiaries to 
the bank’s parent holding company.  The valuation of the 
financial subsidiaries has not been allocated or determined, 
including for purposes of ASC 805-10-05-4.  These will be 
determined after the closing date.  Are there any Reg. W issues, 
and if so, what are possible solutions?
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XXXVI. Scenario 15 – Market Terms 
Evidence

• The Bank is evidencing market terms compliance what 
specific steps can the Bank take to demonstrate that its 
affiliate transactions are permissible under 23B 
expectations?
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XXXVII. Scenario 16 – Dual Employees and 
Payrolls

• Bank holding company acts as payroll agent for its executive 
officers and various of its executive officers and various of its 
non-bank direct subsidiaries that are brother/sister entities to 
the principal bank subsidiary.  The holding company uses the 
bank’s payroll processor to make payments and 
withholdings, deductions, etc.  Is there a Reg. W issue?
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XXXVIII. Scenario 17 – Bank/Bank Holding 
Company Tax Allocation 
Agreement

• The Interagency Policy Statement on Income Tax Allocation 
in a Holding Company Structure (1998), as amended by the 
2014 Addendum, directs settlements “in a manner no less 
favorable to the “insured depository institution” (“IDI”) 
affiliates than if the IDI were a separate taxpayer, and that 
any tax refunds received by a parent as agent, in trust, on 
behalf of each member of the consolidated group.  All tax 
allocation agreements are subject to Section 23B, and if 
such agreements do not acknowledge the necessary agency 
agreement, may create Section 23A credit extension issues.  
See Federal Reserve SR Letters 98-38 and 14-16.  What 
practices should be developed to avoid Reg. W issues?
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XXXIX. Recent Developments
• Federal Reserve Legal Interpretations 2018-2021, including 

March 2020 COVD-19 Interpretations.
• Interagency Tax Allocation Agreements, Notice of Proposed 

Rulemaking, 86 F.R. 24755, 24770 (May 10, 2021).
• OCC Regulation W Special Analysis: Impact on National Bank 

Community Development Corporation (Jan. 17, 2017).
• OCC Interpretative Letter No. 1178 (May 2021) (Investment by 

a national trust bank in a mutual fund advised by the trust 
bank).

• OCC Finding and Order re Section 23A Exemption (Mar. 24, 
2020) (bond investment in variable rate demand notes 
(“VRDNs”) from bank’s broker-dealer affiliate.
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Questions and Answers
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