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Our Topics For Today

I.  Bad Faith and Ignorance of the Law
II.  Drafting a Defensible Coverage Letter

III. Understanding the Attorney-Client Privilege in 
the Context of Insurance Claim Handling

IV. Discoverability of Otherwise Privileged 
Communications in Bad-Faith Actions
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BAD FAITH, GENERALLY

 Insurer Has General Duty Of Good Faith And Fair Dealing

 Implied in contract

 Statutory, common law



BAD FAITH, GENERALLY

 Insurer’s Breach of Duty of Good Faith And Fair Dealing May
Constitute Bad Faith

 Breach of duty to provide coverage

 Breach of duty to provide defense



BAD FAITH DAMAGES

 Insurer May Be Liable for Contractual Damages And Extra-
Contractual Damages
 State by State – defined/limited by statute, jurisprudence

 Examples: 

 Percentage of contractual damages

 Percentage of consequential damages 

 Punitive damages

 Attorney’s fees



BAD FAITH DEFENSE

Insurer may not be in bad faith if the denial 
of coverage or defense was “reasonable” 
(even if the denial was improper)



IGNORANCE OF THE LAW

Can insurers/adjusters claim ignorance of the law as a defense to 
bad faith? Is that reasonable?



IGNORANCE OF THE LAW

Historically, Probably Not
 Roman Law: 

 ignorantia legis neminem excusat (ignorance of law excuses no one) 

 Thomas Jefferson: 

 “Ignorance of the law is no excuse in any country. If it were, the laws 
would lose their effect, because it can always be pretended.”



IGNORANCE OF THE LAW

A Washington Federal Court Recently Held: Definitely 
Not, Where the Law Is Clear
 Security National Ins. Co. v. Construction Associates of Spokane, No. 

20-167 (E.D. Wash. Mar. 24, 2022)



IGNORANCE OF THE LAW

Under Washington law, 

 An insurer acts in bad faith when it relies on an “arguable 
legal interpretation of its own policy” or a “questionable 
interpretation of law” to deny a tender of defense. Am. Best 
Food, Inc., 229 P.3d at 700.

 In contrast, bad faith is not shown when a refusal “is based 
upon a reasonable interpretation of the insurance policy,” 
even if that interpretation is ultimately incorrect. Kirk, 951 
P.2d at 1126 (citing Transcon. Ins. Co. v. Wash. Pub. Utils. 
Dists.’ Util. Sys., 760 P.2d 337, 347 (1988)).



IGNORANCE OF THE LAW
In Security Nat’l Ins. Co. v. Construction Assoc. of Spokane, Court found:

 Insurer failed to look for and account for published case law 
directly on point regarding the coverage issue, which the 
Court found “especially troubling given the multiple notations 
in the file that Washington coverage counsel may be 
required.”

 Had the adjusters performed such a search or obtained local 
coverage counsel, they would have encountered the recent 
decision contrary to their coverage position.



IGNORANCE OF THE LAW

Lessons learned from Security Nat’l v. Construction Assoc. of Spokane:

 Ignorance of the applicable case law, even of a relatively new 
decision, does not excuse the conduct of adjusters who deny defense 
or indemnification. 

 Insurers cannot hide behind their ignorance when their claim denials 
are challenged. 

 Adjusters must equip themselves with tools to know the law or seek 
out those with the requisite tools and knowledge.



IGNORANCE OF THE LAW

How Do Adjusters Stay Abreast of Legal Developments?

 Research cases

 Read legal publications

 Consult with counsel

 Consider dec action – reasonable vs. questionable interpretation

 Beware of unauthorized practice of law
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Drafting a Defensible Coverage Letter

2

I. Significance of a Coverage Letter

A. What is a Coverage Letter?

• A coverage letter is a formal explanation of the insurer’s current 
position regarding the claim.  

• However, it does not simply memorialize that position.



Drafting a Defensible Coverage Letter
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I. Significance of a Coverage Letter

A. What is a Coverage Letter?

• Under certain circumstances, an insurer can be precluded from 
asserting coverage defenses not raised in the initial coverage 
letter. 

• Accordingly, both time and care are required in drafting the letter to 
ensure that the coverage letter is accurate, thorough, and correct, 
based on all available information.



Drafting a Defensible Coverage Letter
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I. Significance of a Coverage Letter

A. What is a Coverage Letter?

• It is also important to note that the coverage letter is not the only 
evidence of the insurer’s coverage position.  

• Claims adjusters should be mindful of this in all correspondence 
with an insured, no matter how informal. 



Drafting a Defensible Coverage Letter
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I. Significance of a Coverage Letter

A. What is a Coverage Letter?

• A claims adjuster should never take a position which might limit the 
insurer’s rights.  

• Sometimes, this can occur inadvertently.



Drafting a Defensible Coverage Letter
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I. Significance of a Coverage Letter

A. What is a Coverage Letter?

• The most common issue in this regard is the appointment of 
defense counsel, particularly where time is of the essence.

• In some circumstances, and insurer’s assumption of the control of 
the insured’s defense could preclude a later denial of coverage for 
the claim. 



Drafting a Defensible Coverage Letter
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I. Significance of a Coverage Letter

A. What is a Coverage Letter?

• In complex cases where coverage is unclear, drafting a defensible 
coverage letter may require the insurer to consult outside legal 
counsel familiar with the law of a particular jurisdiction.



Drafting a Defensible Coverage Letter

8

I. Significance of a Coverage Letter

B. What is the Purpose of a Coverage Letter?

• As discussed, a coverage letter is a formal explanation of the 
insurer’s position regarding the claim.  

• However, the purpose of a coverage letter is to convince the 
insured that the insurer’s coverage position is correct.



Drafting a Defensible Coverage Letter
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I. Significance of a Coverage Letter

B. What is the Purpose of a Coverage Letter?

• Thus, the coverage letter is a crucial component of an insurer’s 
response to any claim.  

• If an insured disagrees with the insurer’s position, there may be 
litigation.  

• That outcome is significantly less likely if the coverage letter is 
done correctly.



Drafting a Defensible Coverage Letter
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I. Significance of a Coverage Letter

B. What is the Purpose of a Coverage Letter?

• No matter how detailed a coverage letter is, it is not enough to 
simply state the insurer’s position.  A coverage letter must also 
show that the insurer:

o fully considered all relevant facts;

o examined all relevant policy provisions;

o gave at least as much consideration to the insured’s rights as it 
did to its own (i.e. acted in “good faith”).



Drafting a Defensible Coverage Letter
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I. Significance of a Coverage Letter

B. What is the Purpose of a Coverage Letter?

• The coverage letter should also demonstrate compliance with all 
applicable insurance laws or regulations, including those 
concerning, among other things:

o the timeliness of the response;

o the appointment of counsel; and

o certain information which must be furnished to the insured.



Drafting a Defensible Coverage Letter
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II. Content of a Coverage Letter

A. Summary of Coverage Position

• A coverage letter should be clear, factually accurate, and use the 
correct terminology to unambiguously inform the insured of the 
reasoning for the insurer’s coverage determination.  



Drafting a Defensible Coverage Letter
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II. Content of a Coverage Letter

A. Summary of Coverage Position

• See, e.g., Liguori v. Certain Underwriters at Lloyds, No. 14-5898 
(RBK/KMW), 2015 U.S. Dist. LEXIS 93090, at *2 (D.N.J. July 17, 
2015) (incomplete form letter left blank where covered amounts 
should have been listed and which concluded with an “open-ended 
statement that the letter could be amended should new information 
become available” was ambiguous and, therefore, did not start the 
running of the one year statute of limitations for the insured to 
challenge the insurer’s coverage determination).



Drafting a Defensible Coverage Letter
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II. Content of a Coverage Letter

A. Summary of Coverage Position

• But see Opsal v. United Servs. Auto. Ass’n, 2 Cal. App. 4th 1197, 
1200, 10 Cal. Rptr. 2d 352 (1991) (insurer’s sending the insured an 
incomprehensible denial letter did not support a bad faith 
judgment, where it did not contribute to the insured's damages, 
which all resulted from the denial of the claim itself rather than from 
any lack of clarity in the denial letter).



Drafting a Defensible Coverage Letter
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II. Content of a Coverage Letter

A. Summary of Coverage Position

• An insurer’s coverage position typically requires a lengthy analysis 
of complex policy terms, factual details, and applicable law.  

• This is difficult for a layperson to understand, and lacks the 
persuasive impact of a short, definitive statement of the insurer’s 
conclusions regarding the claim.



Drafting a Defensible Coverage Letter
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II. Content of a Coverage Letter

A. Summary of Coverage Position

• A coverage letter should, therefore, always begin with a clear and 
concise summary of the insurer’s position.

• Courts often realize that this is the only part of the coverage letter 
that many insured ever read.



Drafting a Defensible Coverage Letter
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II. Content of a Coverage Letter

A. Summary of Coverage Position

• An insurer might also consider including up front: 

o A statement that the insurer is proceeding subject to a full and 
complete reservation or rights.

o A statement incorporating all prior coverage correspondence.

o A statement that the insurer’s position is subject to change.

o An invitation to the insured to submit further information.



Drafting a Defensible Coverage Letter
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II. Content of a Coverage Letter

B. Analysis of the Relevant Facts

• Regardless of the type of policy, coverage typically turns on the 
facts reported or otherwise known to the insurer.  

• Accordingly, a full recitation of the facts relevant to coverage is a 
necessary element of every coverage letter.



Drafting a Defensible Coverage Letter
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II. Content of a Coverage Letter

B. Analysis of the Relevant Facts

• See. e.g., Orndorf v. Paul Revere Life Ins. Co., 404 F.3d 510, 526 
(1st Cir. 2005) (“The denial letter need not detail every bit of 
information in the record; it must have enough information to 
render the decision to deny benefits susceptible to judicial 
review.”).



Drafting a Defensible Coverage Letter
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II. Content of a Coverage Letter

B. Analysis of the Relevant Facts

• Generally, an insurer has a duty to fully investigate an insured’s 
claim before denying it.  

• An insurer must consider all evidence that is available which 
supports the claim.



Drafting a Defensible Coverage Letter
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II. Content of a Coverage Letter

B. Analysis of the Relevant Facts

• An insurance company cannot focus only on the facts that would 
justify its denial of the claim.  

• However, an insurer does not necessarily need to ignore known 
facts which would defeat coverage.



Drafting a Defensible Coverage Letter
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II. Content of a Coverage Letter

B. Analysis of the Relevant Facts

• See, e.g., Anthem Elecs., Inc. v. Pac. Emplrs. Ins. Co., 302 F.3d 
1049, 1054 (9th Cir. 2002) (“Facts extrinsic to the complaint also 
give rise to a duty to defend when they reveal a possibility that the 
claim may be covered by the policy. … [A]n insurer must undertake 
a reasonable investigation into the circumstances of the claim 
before denying coverage.”).



Drafting a Defensible Coverage Letter
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II. Content of a Coverage Letter

B. Analysis of the Relevant Facts

• See also Saarman Constr., Ltd. v. Ironshore Specialty Ins. Co., 230 
F. Supp. 3d 1068, 1076 (N.D. Cal. 2017) (“extrinsic evidence may 
defeat the duty to defend if such evidence presents undisputed 
facts which conclusively eliminate a potential for liability”).



Drafting a Defensible Coverage Letter
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II. Content of a Coverage Letter

B. Analysis of the Relevant Facts

• But see, Devine v. Great Divide Ins. Co., 350 P.3d 782, 788 
(Alaska 2015) (“When a complaint is sufficient on its face to create 
an issue of liability covered by the policy, even though based on 
‘false, fraudulent, or groundless’ allegations, an insurer may not 
look to extrinsic facts to escape its duty to defend the insured.”).



Drafting a Defensible Coverage Letter
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II. Content of a Coverage Letter

B. Analysis of the Relevant Facts

• An insurer might also consider asking the insured to notify the 
insurer in the event the insurer’s understanding of the facts is 
incorrect.  

• This puts the onus on the insured to identify any factual issues 
relevant to coverage.



Drafting a Defensible Coverage Letter
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II. Content of a Coverage Letter

C. Analysis of Coverage

1. Explanation of the Policy

• Typically, a coverage analysis will begin with a summary of the 
policy, including the policy number, policy period, relevant 
coverages, limits of liability (including whether defense costs or 
within limits), and applicable retention.



Drafting a Defensible Coverage Letter
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II. Content of a Coverage Letter

C. Analysis of Coverage

1. Explanation of the Policy

• The letter should also set forth:

o the relevant insuring agreements; 

o the definition of each relevant term; and 

o a discussion of why the policy is or is not triggered in the 
first instance by the claim.



Drafting a Defensible Coverage Letter
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II. Content of a Coverage Letter

C. Analysis of Coverage

1. Explanation of the Policy

• For claims made policies, the three most common issues 
regarding the trigger of coverage are: 

o who is an insured; 

o whether there was a “wrongful act” within the scope of 
coverage; and 

o when the claim was first made.



Drafting a Defensible Coverage Letter
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II. Content of a Coverage Letter

C. Analysis of Coverage

2. Basis for Denial of Coverage

• If the policy is triggered but coverage is nonetheless 
unavailable by operation of one or more exclusions or other 
policy provisions, the coverage letter should include an analysis 
of each provision which bars coverage.  



Drafting a Defensible Coverage Letter
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II. Content of a Coverage Letter

C. Analysis of Coverage

2. Basis for Denial of Coverage

• It is not enough to simply state the provision.  

• The coverage letter must also set forth all facts relevant to why 
that provision is applicable and any relevant case law 
interpreting or applying similar provisions.



Drafting a Defensible Coverage Letter
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II. Content of a Coverage Letter

C. Analysis of Coverage

2. Basis for Denial of Coverage

• For example, 21 states have adopted some version of the 
Unfair Claims Settlement Practices Act which defines unfair 
claims practices to include, among many other things, “[f]ailing 
to promptly provide a reasonable explanation of the basis in the 
insurance policy in relation to the facts or applicable law for 
denial of a claim or for the offer of a compromise settlement.” 
Wash. Admin. Code § 284-30-320(13).



Drafting a Defensible Coverage Letter
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II. Content of a Coverage Letter

C. Analysis of Coverage

2. Basis for Denial of Coverage

• For certain coverage defenses, the determination of coverage 
may be jurisdiction-specific, depending on how the courts have 
interpreted a particular exclusion.  

• Accordingly, again, the determination of coverage often may 
require the insurer to consult outside legal counsel familiar with 
the law of a particular jurisdiction.



Drafting a Defensible Coverage Letter

33

II. Content of a Coverage Letter

C. Analysis of Coverage

2. Basis for Denial of Coverage

• In certain states, such as Illinois, the insurer might also need to 
consider filing a declaratory judgment action should it determine 
coverage is unavailable.



Drafting a Defensible Coverage Letter
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II. Content of a Coverage Letter

C. Analysis of Coverage

2. Basis for Denial of Coverage

• See, e.g., Emp’rs Ins. v. Ehlco Liquidating Tr., 708 N.E.2d 1122, 
1134-35 (1999) (Under Illinois law, where there is a duty to 
defend, an “insurer has two options: (1) defend the suit under a 
reservation of rights or (2) seek a declaratory judgment that 
there is no coverage. If the insurer fails to take either of these 
steps and is later found to have wrongfully denied coverage, 
the insurer is estopped from raising policy defenses to 
coverage.”).



Drafting a Defensible Coverage Letter
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II. Content of a Coverage Letter

C. Analysis of Coverage

2. Basis for Denial of Coverage

• In most jurisdictions, filing a coverage action is not required.  In 
some, it might create other issues.

• See, e.g., Mighty Midgets, Inc. v. Centennial Ins. Co., 389 
N.E.2d 1080, 1085 (N.Y. 1979) (“an insured may recover its 
legal expenses if it was ‘cast in a defensive posture by the legal 
steps an insurer takes in an effort to free itself from its policy 
obligations,’ and, while forced into that posture, the insured 
defeats the insurer’s claim.”).



Drafting a Defensible Coverage Letter
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II. Content of a Coverage Letter

C. Analysis of Coverage

2. Basis for Denial of Coverage

• Certain defenses may be waived if not asserted in the initial 
coverage letter.

• The most common of these are defenses based on late notice 
or misrepresentations in the policy application.



Drafting a Defensible Coverage Letter
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II. Content of a Coverage Letter

C. Analysis of Coverage

3. Other Policy Provisions

• After fully discussing all provisions determinative of coverage, it 
is generally a good idea to discuss other policy provisions 
which may apply and specifically reserve rights on these 
provisions.

• Again, it is not generally enough to simply state the provision.  
The coverage letter should also set forth all facts relevant to 
why that provision may be applicable.



Drafting a Defensible Coverage Letter
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II. Content of a Coverage Letter

D. Defense and Settlement

• In the event the insurer concludes that defense coverage is 
available, it should set forth the terms of the defense.  

• The insurer’s rights regarding settlement should also be discussed.



Drafting a Defensible Coverage Letter
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II. Content of a Coverage Letter

D. Defense and Settlement

• If the insured has asserted or otherwise may have a right to 
independent counsel due to a potential conflict, the insurer must 
address the issue.  

• See, e.g., Cal. Civ. Code § 2860(a) (defines an insured’s right to 
independent counsel where there is a duty to defend and “a conflict 
of interest arises”); see also San Diego Navy Federal Credit Union 
v. Cumis Insurance Society, Inc., 162 Cal. App. 3d 358, 208 Cal. 
Rptr. 494 (4th Dist. 1984).



Drafting a Defensible Coverage Letter
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II. Content of a Coverage Letter

D. Defense and Settlement

• See also Cal. Civ. Code § 2860(c) (“The insurer’s obligation to pay 
fees to the independent counsel selected by the insured is limited 
to the rates which are actually paid by the insurer to attorneys 
retained by it in the ordinary course of business in the defense of 
similar actions in the community where the claim arose or is being 
defended.”).

• This provision is atypical – courts generally hold that independent 
counsel is entitled to a reasonable fee, which can vary widely.



Drafting a Defensible Coverage Letter
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II. Content of a Coverage Letter

D. Defense and Settlement

• But see Alaska Statute § 21.96.100(c) (“if the insurer reserves the 
insurer’s rights on an issue for which coverage is denied, the 
insurer shall provide independent counsel to the insured as 
provided under (a) of this section”).



Drafting a Defensible Coverage Letter
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II. Content of a Coverage Letter

D. Defense and Settlement

• If the insurer concludes that it will consent to independent counsel, 
it should nonetheless note that its consent is subject to: 
(1) compliance with all litigation guidelines; and (2) an agreement 
on rates.

• Additionally, the insurer should specifically note any limitations on 
payment of defense costs, such as a requirement that they be 
reasonable and necessary, or the requirement of the insurer’s prior 
written consent.



Drafting a Defensible Coverage Letter
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II. Content of a Coverage Letter

E. Reservation of Rights

• As noted, the insurer should explicitly reserve all rights at the 
outset of the coverage letter.  

• This includes, if applicable, the right to recoup defense costs for 
any uncovered matter.



Drafting a Defensible Coverage Letter
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II. Content of a Coverage Letter

E. Reservation of Rights

• See, e.g., United Nat’l Ins. Co. v. SST Fitness Corp., 309 F.3d 914, 
919 (6th Cir. 2002) (“Courts in other jurisdictions thus consistently 
have held that an insurer is entitled to reimbursement for defense 
costs when the insurer did not have a duty to defend any of the 
asserted claims where the insurer: 1) timely and explicitly reserves 
its right to recoup the costs; and 2) provides specific and adequate 
notice of the possibility of reimbursement.”).



Drafting a Defensible Coverage Letter
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II. Content of a Coverage Letter

E. Reservation of Rights

• Other states have different rules concerning the recoupment of 
defense costs.  Some may require that the policy include such a 
right, others require an explicit agreement with the insured.



Drafting a Defensible Coverage Letter
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II. Content of a Coverage Letter

E. Reservation of Rights

• The insurer might also consider including a blanket reservation of 
rights at the conclusion of the letter, which is broad enough to 
cover any and all circumstances.



Drafting a Defensible Coverage Letter
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II. Content of a Coverage Letter

E. Reservation of Rights

• For example:  “[Insurer] continues to reserve all rights, privileges 
and defenses under the Policy, at law, and in equity, to deny or limit 
coverage on any of the previously stated or other bases.  Further, 
no action taken by [Insurer] should be deemed a waiver of or 
estoppel of [Insurer]’ rights under the Policy or otherwise.  
[Insurer’s] position as to coverage for this matter is based on the 
presently known facts and [Insurer] may supplement or amend its 
position as additional information becomes available.
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Overview

2

I. Understanding the attorney-client privilege in the context of 
insurance claims handling

II. Discoverability of otherwise privileged communications in 
bad-faith actions



I. Understanding the attorney-client privilege 
in the context of insurance claims handling



Ordinary Claims Adjusting Generally Not Privileged
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 “[T]o the extent that th[e] attorney acted as a claims adjuster, 
claims process supervisor, or claim investigation monitor, 
and not as a legal adviser, the attorney-client privilege would 
not apply.”  Harper v. Auto-Owners Ins. Co., 138 F.R.D. 655, 
671 (S.D. Ind. 1991).

 “As both parties acknowledge, an insurer cannot shield its 
claims process simply by assigning an attorney to do the work 
of a claims adjuster.”  Vepo Design Corp. v. Am. Econ. Ins. 
Co., No. CV2004950MWFJEMX, 2022 WL 2101743, at *1 
(C.D. Cal. Mar. 24, 2022).



The Line Between Claims Adjusting and Providing Legal Advice

Courts disagree about how to draw the line where the attorney is 
“wearing two hats simultaneously.” ACS International Prod. LP 
v. State Automobile Mutual Insurance Co., No. CV-19-00549-

TUC-DCB, 2021 WL 2805589 (D. Ariz. July 6, 2021)

Narrow View of Privilege: 

Only communications related to 
legal advice are privileged; claims-
adjusting communications are not.

Broad View of Privilege: 

Claims-adjusting communications 
can be privileged if related to legal 
advice.



Example of Narrower View: Menapace
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 “[C]ommunications related to the claims handling functions . . . are not 
entitled to attorney client privilege.”

 “Even where an attorney participates in claims adjusting activities to 
further their ability to offer legal advice (e.g., by investigating the factual 
basis for the claim), communications related to those claims adjusting 
activities still are not entitled to the protections of the attorney-client 
privilege.”

 “However, communications related to the actual provision of legal advice 
are still protected by the attorney-client privilege.” 

Menapace v. Alaska National Insurance Co., 2020 WL 6119962, at *7 (D. 
Colo. 2020)



Under Narrow Approach, Courts Evaluate Each Communication
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 Courts “consider privilege issues on a document-by-document 
basis.” Menapace, 2020 WL 6119962, at *10.

 Where attorney investigated claim and prepared memorandum, 
“the first twenty-seven and one-third pages” containing facts were 
not privileged, but the remaining pages containing legal advice 
were.  Nat’l Farmers Union Prop. & Cas. Co. v. Dist. Ct. City & 
Cnty. of Denver, 718 P.2d 1044, 1048 (Colo. 1986).  

 Billing statements about providing legal advice were privileged; 
statements about attorney’s “unbiased independent claim 
investigation” were not.  ACS Int’l Prod. LP v. State Auto. Mut. Ins. 
Co., No. CV-19-00549-TUC-DCB, 2021 WL 2805589 (D. Ariz. July 
6, 2021).



Example of Broader View: Dunn
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“[The insurer] retained attorneys to ascertain its legal obligations to the 
[policyholder]; consequently, any communication between [the insurer] and 
its attorneys is privileged.  [The insurer] did not waive the attorney-client 
privilege by assigning its attorneys investigative tasks and the privilege 
includes more than legal advice and opinions.”

Dunn v. State Farm Fire & Casualty Co., 122 F.R.D. 507, 509–10 (N.D. Miss. 
1988)



II. Discoverability of otherwise privileged 
communications in bad-faith actions



Three Routes to Piercing the Privilege in Bad Faith Cases
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1. Fraud Exception

2. At-Issue Waiver

3. Automatic Waiver



1. Fraud Exception
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 Privilege does not generally protect attorney-client 
communications in service of civil fraud.  Model Rule 1.6(b)(2)

 Some courts treat insurer bad faith as a kind of civil fraud.  
 Cedell v. Farmers Ins. Co. of Washington, 295 P.3d 239, 246 (Wash. 

2013) (en banc) (“bad faith is tantamount to civil fraud”); 

 United Services Automobile Association v. Werley, 526 P.2d 28, 33 
(Alaska 1974) (bad faith can constitute “civil fraud”). 

 But see
 Freedom Trust v. Chubb Group of Insurance Companies, 38 F. Supp. 

2d 1170, 1174 (C.D. Cal. 1999) (“[A] prima facie showing of bad faith 
does not trigger the crime-fraud exception.”).



1. Fraud Exception
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Where bad faith constitutes civil fraud, attorney-client 
communications in furtherance of the fraud are discoverable.

 The “privilege may be pierced” where “the bad faith civil 
fraud exception is applicable.”  Cedell, 295 P.3d at 247.

 “[T]he tortious activity alleged by [the policyholder] satisfies 
the ‘civil fraud’ requirement of the exception to the attorney-
client privilege.” Werley, 526 P.2d at 33.



1. Fraud Exception
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Courts that apply the fraud exception require policyholders to make 
certain showings first.  For example:
 Cedell

 “First, upon a showing that a reasonable person would have a 
reasonable belief that an act of bad faith has occurred, the trial court 
will perform an in camera review of the claimed privileged materials.”

 “Second, after in camera review and upon a finding there is a 
foundation to permit a claim of bad faith to proceed, the attorney-
client privilege shall be deemed to be waived.”  295 P.3d at 247.

 Werley: 
 “The mere allegation of a crime or civil fraud will generally not suffice 

to defeat the attorney-client privilege.”  Instead, “there must be a 
prima facie showing of fraud before the attorney-client privilege is 
deemed defeated.”  526 P.2d at 32.



2.  “At Issue” Waiver
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General principle: putting a privileged communication “at 
issue” in litigation waives privilege over that communication.

Because bad-faith litigation often involves questions about 
the insurer’s subjective beliefs, and those beliefs may be 
based on communications with counsel, the insurer’s 
defenses may place privileged communications “at issue.”



2.  “At Issue” Waiver
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Waiver is easy to find where the insurer expressly asserts the 
defense that it relied on advice of counsel.

Waiver questions are more difficult where the insurer only 
implicitly relied on advice of counsel.



2.  “At Issue” Waiver
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Expansion of implicit waiver:
 State Farm Mutual Automobile Insurance Co v. Lee, 199 

Ariz. 52, 57 (Sup. Ct. 2000) (en banc): Waiver where insurer 
made defense of good faith based on its employees’ 
subjective view of the law” because what the insurer “knew 
about the law obviously included what it learned from its 
lawyers.” 

 Travelers Property Casualty Co. of America v. 100 
Renaissance, LLC, 308 So. 3d 847, 857 (Miss. 2020): Waiver 
where “the claims handler relied substantially, if not wholly, 
on in-house counsel to prepare her denial letter.”



Automatic Waiver in Bad-Faith Cases
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Some courts have held no privilege in bad-faith cases.

Boone v. Vanliner Ins. Co., 744 N.E.2d 154, 158 (Ohio 2001) 
(“[C]laims file materials that show an insurer’s lack of good 
faith in denying coverage are unworthy of protection.”).

 In re Bergeson, 112 F.R.D. 692, 697 (D. Mont. 1986) (“[T]he 
claims file should be disclosed in a bad faith action against an 
insurance carrier.”).



Procedure Where Privileged Communications Are Discoverable
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Where courts allow discovery of privileged communications in bad-faith 
cases, insurers may seek to bifurcate or sever the coverage claim from the 
bad-faith claim.

 In re Bergeson: Court decided to bifurcate. 112 F.R.D. at 697 (“Given 
the need for complete discovery to be afforded to all parties to the 
action, the interest of justice would best be served by bifurcating the 
bad faith claims from the remainder of the case and determining the 
liability issue first.”).

 Boone: Suggesting that severance would be appropriate.  744 N.E.2d at 
158 (noting that insurer could have “move[d] the trial court to stay the 
bad faith claim, severing it from the underlying” claim”).



Courts Have the Authority and Discretion to Bifurcate/Sever

19

 Federal courts can order a separate trial “[f]or convenience, 
to avoid prejudice, or to expedite and economize.”  Fed. R. 
Civ. Proc. 42(b).  

 “A court has broad discretion to choose whether to bifurcate 
claims in a case for separate trial . . . .” American Nat’l Red 
Cross v. Travelers Indem. Co., 924 F. Supp. 304 (D.D.C. 
1996).



Sometimes Courts Bifurcate/Sever; Sometimes They Do Not

Agreeing to bifurcate: 

 Procaccianti Companies, Inc., v. Zurich 
American Insurance Co., No. CV 20-
512WES, 2022 WL 2802357, at *4 (D.R.I. 
July 18, 2022) (granting insurer’s “motion 
to bifurcate [policyholder’s] bad faith 
claims and to stay discovery related solely 
to such claims”)

 City Gas Co. v. Hartford Acc. & Indem. Co., 
No. 22-C-311, 2022 WL 2440974, at *2 
(E.D. Wis. July 5, 2022) (“Plaintiff's 
coverage claims will be bifurcated from the 
bad faith claim. Discovery relating to the 
bad faith claim is stayed until the issue of 
coverage is decided.”).

Declining to bifurcate: 

 Acuity v. Cadillac Transportation, Inc., No. 
CV 21-1090, 2022 WL 2490481, at *4 (W.D. 
Pa. May 24, 2022) ( A “sizeable majority of 
the federal district courts in Pennsylvania 
have refused to stay bad faith claims against 
insurers until the underlying coverage 
claims can be resolved”).

 Sutter v. American Family Insurance Co., 
No. 1:20-CV-974, 2021 WL 4593962, at *4 
(S.D. Ohio Oct. 6, 2021) (“[B]ifurcation and 
a stay of discovery on the bad faith cause of 
action is not warranted at this stage of the 
proceedings.”).



Courts Can Bifurcate Trial, But Not Stay Discovery
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 “Bifurcation of the trial does not necessarily require 
bifurcation of discovery.”  Cook v. United Serv. Auto. 
Association, 169 F.R.D. 359, 362 (D. Nev. 1996).



Arguments Against Bifurcation (Policyholders)
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May increase costs, by requiring two separate phases.

 Confuses issues and detracts from coverage case where facts 
underlying both actions are intertwined.

 If discovery stayed, inability to obtain facts about bad faith 
until coverage dispute is resolved may reduce policyholder’s 
leverage in negotiating coverage settlement.



Arguments in Favor of Bifurcation (Insurers)
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Delays or prevents discovery of attorney-client 
communications.

Narrows scope of issues to defend against.

Reduces costs, by resolving issues more efficiently.

Reduces prejudice, by keeping bad-faith evidence from jury 
until coverage dispute is resolved.



Using Expert Witnesses in Insurance Bad Faith and Coverage Litigation

Questions?
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Using Expert Witnesses in Insurance Bad Faith and Coverage Litigation

Thank you!

Rukesh Korde
rkorde@cov.com

Susan E. Dinneen 
sdinneen@smd-law.com

Richard W. Boone Jr.
richard.boone@wilsonelser.com
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