
Avoiding Successor Liability for Energy Asset 
Purchases: Negotiating and Drafting Provisions 
for Buyers and Sellers
Federal Regulations and Key Rules, Allocating and Managing Risks in Structuring Transactions

Today’s faculty features:

1pm Eastern    |    12pm Central   |   11am Mountain    |    10am Pacific

The audio portion of the conference may be accessed via the telephone or by using your computer's 
speakers. Please refer to the instructions emailed to registrants for additional information.  If you 
have any questions, please contact Customer Service at 1-800-926-7926 ext. 1.

WEDNESDAY, OCTOBER 7, 2020

Presenting a live 90-minute webinar with interactive Q&A

Michael J. Madden, Partner, Hunton Andrews Kurth, New York

Robert A. Rich, Partner, Hunton Andrews Kurth, New York



Tips for Optimal Quality

Sound Quality
If you are listening via your computer speakers, please note that the quality 
of your sound will vary depending on the speed and quality of your internet 
connection.

If the sound quality is not satisfactory, you may listen via the phone: dial 
1-877-447-0294 and enter your Conference ID and PIN when prompted. 
Otherwise, please send us a chat or e-mail sound@straffordpub.com immediately 
so we can address the problem.

If you dialed in and have any difficulties during the call, press *0 for assistance.

Viewing Quality
To maximize your screen, press the ‘Full Screen’ symbol located on the bottom 
right of the slides. To exit full screen, press the Esc button.

FOR LIVE EVENT ONLY



Continuing Education Credits

In order for us to process your continuing education credit, you must confirm your 
participation in this webinar by completing and submitting the Attendance 
Affirmation/Evaluation after the webinar. 

A link to the Attendance Affirmation/Evaluation will be in the thank you email 
that you will receive immediately following the program.

For additional information about continuing education, call us at 1-800-926-7926 
ext. 2.

FOR LIVE EVENT ONLY



Program Materials

If you have not printed the conference materials for this program, please 
complete the following steps:

• Click on the link to the PDF of the slides for today’s program, which is located 
to the right of the slides, just above the Q&A box.

• The PDF will open a separate tab/window.  Print the slides by clicking on the 
printer icon.

FOR LIVE EVENT ONLY



October 7, 2020

Avoiding Successor Liability for Energy Asset Purchasers:
Negotiating and Drafting Provisions for Buyers and Sellers

Michael J. Madden
New York

+1 212.309.1383
mmadden@huntonAK.com

Robert A. Rich
New York

+1 212.309.1132
rrich2@huntonAK.com



6

Agenda

1. Successor liability in energy asset purchases 
a.  Environmental Laws
b.  Federal and State Permits
c.  De facto Merger/Mere Continuation
d.  Fraudulent Transfer Risk

2. Tactics to minimize risks 

a.  Purchases in Bankruptcy /Section 363 sales
b.  Due Diligence
c.  Key Contract Provisions
d.  Reps and Warranties Insurance
e.  Purchase Price Adjustments



Environmental Laws
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Environmental Laws

Comprehensive Environmental Response, Compensation and Liability Act 
(CERCLA).

• Not fault based.  Strict liability.

• Liability is triggered by the release or threat of release of a hazardous 
substance from a facility.

• Four categories of liable persons:

1. Current owner or operator

2. Owner or operator at the time of disposal

3. Arranger – person who arranged for the disposal or treatment of hazardous 
substances at a facility

4. Transporter – person who transports hazardous substances to a facility 
selected by that person



Bona Fide Prospective Purchaser Defense

• Defense is not available in equity or merger transactions as the purchaser is not acquiring 
ownership of a facility and is affiliated with target entity post-close (42 U.S.C. § 9601(40))

• Defense requires an owner or operator to have undertaken “all appropriate inquiry” into the 
history and condition of the property before taking title to or operating on the property. By 
law, “all appropriate inquiry” is defined as having had a Phase I Environmental Site Assessment 
(ESA) performed for the property, which Phase I ESA meets certain specified requirements, 
including ASTM Phase 1 standard. (40 C.F.R. §312.11)

• Phase 1 ESAs are non-invasive property investigations that seek to identify and document 
recognized environmental conditions indicating a release or threat of release of a hazardous 
substance

• It is important to know that a Phase I ESA must be less than a year old at the time of the 
acquisition of the property, and certain sections of a Phase I ESA must be updated if they are 
more than 180 days old

• Defense requires purchaser to take a number of post-closing obligations including reasonable 
steps to prevent the release of hazardous substances

9

Environmental Laws
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Environmental Laws

Federal:

• CERCLA

• Off-Site Disposal of Hazardous Substances (42 U.S.C. § 9607(a)(2))

• Resource Conservation and Recovery Act (42 U.S.C. §6901 et. seq.)

• Clean Air Act (42 U.S.C. 7401 et seq.)

• Clean Water Act (33 U.S.C. §1251 et seq.)

• Endangered Species Act (16 U.S.C. §1531 et seq.)

• Occupational Safety and Health Act (29 U.S.C. § 651 et seq.)

State:

• Comparable state CERCLA laws

• New Jersey Industrial Site Recovery Act (N.J. Stat. Ann. §13:1K-6 et seq.)

• Connecticut Property Transfer Program (Conn. Gen. Stat. Ann. § 22a-134)

Common Law / Tort:

• Asbestos liability

• Negligence or trespass



Federal and State Permits



ResearchIdea Drafting Lunch

Federal:

• Federal Energy Regulatory Commission (exempt wholesale generator, market based rate 
authority, “qualifying facility” under Public Utility Regulatory Policies Act of 1978 (PURPA), 
hydroelectric license)

• Federal Communications Commission (radio station authorization)

• Federal Aviation Administration (determination of no hazard to air navigation)

State:

• State or locally administered environmental permits (air permit, wastewater discharge 
permit, storm water discharge, surface water or groundwater use permits) or consent 
decrees

• State public utility commissions (New York Public Service Commission and Public Utility 
Commission of Texas)

Quasi-Regulatory Agencies:

• North American Electric Reliability Corporation  (NERC)

• RTO’s or ISO’s (Electric Reliability Council of Texas (ERCOT), ISO New England (ISO-NE), New 
York Independent System Operator (NYISO) and PJM Interconnection, LLC (PJM))

Federal and State Permits
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Since permits, licenses and other authorizations issued by federal or state agencies are so integral 
to the operation of the target business and may not be, or are not easily, transferred, most 
transactions in the energy sector are structured as a purchase of equity in order for the permits, 
licenses and other authorizations to remain with the target company and for the purchaser to 
benefit from same following the closing.

“Transferability” of Permits 

• In an asset sale, the parties may be permitted to transfer certain permits, including 
environmental permits relating to air emissions, wastewater or storm water discharges.  
Transferring an environmental permit can be a cumbersome undertaking, so the parties would 
be wise to initiate such process immediately upon signing to facilitate a timely closing

• It some instances state regulatory agencies will allow the “transfer” of the environmental 
permits or license through a change in the name of the permittee or licensee which can be a 
more efficient process and avoid certain public notices which can invite third-party intervention

New Permits

• Some permits are not transferrable, such as licenses or authorizations with FERC, state public 
service commissions and RTO’s or ISO’s, and will require filing of applications resulting in delay 
of closing

13

Federal and State Permits



De Facto Merger/Mere Continuation
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De Facto Merger/Mere Continuation

• Common law concepts

• De Facto Merger

• Mere Continuation

• Factors

• Common shareholders

• Common management, location, and/or general business operations

• Seller dissolves immediately after the sale.

• Purchaser assumes obligations to “critical” vendors

• Bulk Sales Laws



Fraudulent Transfer Risk
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Fraudulent Transfer Risk

• What do we mean by fraudulent transfer risk?

• Risk that the sale later may be avoided (i.e. unwound) on the theory that 
the seller did not receive adequate consideration

• Types of Fraudulent Transfer Theories

• Actual fraudulent transfers 

• Intent to hinder, delay or defraud 

• Constructive Fraudulent Transfers

• Seller received less than reasonably equivalent value and was insolvent 
when it made the transfer, or was rendered insolvent, or was left with 
unreasonably small capital as a result of the transfer

• No intent requirement
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Fraudulent Transfer Risk – Statutory 
Authority

• Bankruptcy Code - 11 U.S.C. §§ 548, 544

• Standing to bring avoidance action (DIP,  trustee, UCC)

• State law – UFTA, UFCA, UVTA

• Statutory  “look-back” periods

• State law statute of limitations generally 4 to 6 years

• Bankruptcy Code § 548 provides for avoidance of fraudulent transfers made within 
2 years prior to the bankruptcy filing

• Bankruptcy Code § 544 - strong arm provisions empower DIP/trustee with 
avoidance powers available to creditors under state law   
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Assessing Fraudulent Transfer Risk

• Review Seller’s financial condition

• Consider whether Seller ran a meaningful marketing process for the assets 

• Evaluate whether the sale is an insider transaction

• Evaluate whether Seller’s insiders received any direct benefit
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Tactics for Minimizing Fraudulent Transfer 
Risk

• Asset sale in bankruptcy

• Fairness Opinion

• Solvency Opinion

• Document negotiations with Seller, which may be used later as evidence that 
the deal was made at arm’s-length.



PURCHASES IN BANKRUPTCY /SECTION 363 
SALES



• Advantages
• Purchase free and clear of any interest in the property being sold -- 11 U.S.C. §

363(f)

• Assign contracts and leases notwithstanding contractual anti-assignment 
provisions -- 11 U.S.C. § 365(f)

• Disadvantages
• Time & Expense

• Court oversight, required approval of transactions outside of the ordinary course.  11 
U.S.C. § 363(b)

• Creditors Committees

• U.S. Trustee

• Potential negative impact on receivables, vendors, customers

22

Purchases in Bankruptcy: Advantages & 
Disadvantages



• Sales pursuant to a chapter 11 plan of reorganization
• “A plan shall … provide adequate means for the plan’s implementation, such as … sale of 

all or any part of the property of the estate, either subject to or free of any lien…” 11 
U.S.C. § 1123(a)(5)(D).

• Advantages: transfer tax exemption; availability of broad releases
• “The issuance, transfer, or exchange of a security, or the making or delivery of an instrument of 

transfer under a plan confirmed under section 1129 or 1191 of this title, may not be taxed under 
any law imposing a stamp tax or similar tax.”  11 U.S.C. § 1146(a).

• Plan binds “the debtor, any entity issuing securities under the plan, any entity acquiring property 
under the plan, and any creditor, equity security holder, or general partner in the debtor, whether 
or not the claim or interest of such creditor, equity security holder, or general partner is impaired 
under the plan and whether or not such creditor, equity security holder, or general partner has 
accepted the plan.”  11 U.S.C. § 1141(a).

• Disadvantages: Additional procedural requirements, time and expense

23

Purchases in Bankruptcy: Types of Bankruptcy Sales



• Sales pursuant to § 363(b) of the Bankruptcy Code
• “The trustee, after notice and a hearing, may use, sell, or lease, other than in the ordinary 

course of business, property of the estate…” 11 U.S.C. § 363(b)(1).

• Advantages: Less time and effort compared to plan process; does not require solicitation 
of creditor votes.

• Disadvantages: Transfer taxes may be applicable

• Courts historically were more reluctant to allow comprehensive sales outside of a 
chapter 11 plan, but more recent cases make clear that assets may be sold either 
under a plan or via § 363(b).

• Compare In re Braniff Airways, Inc., 700 2d 935, 940 (5th Cir. 1983) (court denied § 363 sale 
motion where the sale effectively would have dictated the terms of a subsequent plan)  
with In re Motors Liquidation Co., 430 B.R. 65 (S.D.N.Y. 2010); In re Chrysler LLC, 405 B.R. 
84 (Bankr. S.D.N.Y. 2009); 
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Purchases in Bankruptcy: Types of Bankruptcy Sales 
(cont.)



• A trustee or debtor-in-possession “subject to the court’s approval, may assume or 
reject any executory contract or unexpired lease of the debtor.”  11 U.S.C. § 365(a).

• May assume and assign notwithstanding contractual anti-assignment provisions --
11 U.S.C. § 365(f)(1).

• However, seller may not assume or assign executory contracts of unexpired leases if 
“applicable law” excuses a counterparty from performing or accepting performance. 11 
U.S.C. § 365(c)(1)

• Application in energy deals

• Assumption and assignment of contracts requires that the seller “cure” all 
monetary defaults and provide adequate assurance of future performance. 11 
U.S.C. § § 365(b)(1), (f)(2).

• Opportunity to renegotiate unfavorable contracts and leases

25

Purchases in Bankruptcy: Assignment of Contracts 
and Leases



• Bankruptcy court approval is required for sales pursuant to § 363(b) 
• Courts generally evaluate whether: 

1) there is a sound business justification for the proposed sale;

2) the seller has provided interested parties with adequate notice;

3) the sale price is reasonable; and

4) the purchaser is proceeding in good faith.

• Sellers often utilize bid and public auction procedures in an effort to demonstrate 
reasonableness of the sale and purchase price.

• Section 363(m) of the Bankruptcy Code protects good faith purchasers from appeal 
risk

• “The reversal or modification on appeal of an authorization under subsection (b) or (c) of this section of 
a sale or lease of property does not affect the validity of a sale or lease under such authorization to an 
entity that purchased or leased such property in good faith, whether or not such entity knew of the 
pendency of the appeal, unless such authorization and such sale or lease were stayed pending appeal.”  
11 U.S.C. § 363(m).

26

Purchases in Bankruptcy: Requirements for Sale 
Approval



• Special requirements for sales “free and clear”
• “The trustee may sell property …free and clear of any interest in such property … only if

(1) applicable nonbankruptcy law permits sale of such property free and clear of such I
interest;

(2) such entity consents;

(3) such interest is a lien and the price at which such property is to be sold is greater 
than the aggregate value of all liens on such property;

(4) such interest is in bona fide dispute; or

(5) such entity could be compelled, in a legal or equitable proceeding, to accept a money 
satisfaction of such interest.”  11 U.S.C. § 363(f)

• Upon request, an entity with an interest in property being sold is entitled to 
“adequate protection” – 11 U.S.C. § 363(e).

• Sellers typically will obtain the consent of their secured lenders in exchange for an 
agreed form of adequate protection, such as replacement liens on the proceeds of 
the sale.
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Purchases in Bankruptcy: Sales “Free and Clear”



• Free and clear of what liabilities?
• “free and clear of any interest in such property”.  11 U.S.C. § 363(f).

• Neither “interest” nor “interest in property” is specifically defined in the Bankruptcy Code

• While some courts interpret narrowly to mean only liens and other in rem
interests, most apply an expansive reading to include in personam claims, such as 
successor liability claims, in addition to liens and other encumbrances.

• Purchasers should seek broad relief regarding such liabilities in the Bankruptcy 
Court order approving the sale (the “Sale Order”), and consider the bankruptcy 
jurisdiction of the seller.

28

Purchases in Bankruptcy: Sales “Free and Clear” 
(cont.)
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Purchases in Bankruptcy: Sale Order Provisions

Bankr. Case Sale Order Language: Sale Free and Clear

In re Empire 
Generating Co, 
LLC, Case No.
19-23007 
(Bankr. S.D.N.Y. 
Sept. 18, 2019)

One or more of the standards set forth in section 363(f)(1)-(5) of the Bankruptcy Code has been 
satisfied. Pursuant to sections 105 and 363 of the Bankruptcy Code, the Interests are conveyed by 
the Seller to the Purchaser free and clear of any Claims.… (providing that “Claim” has the meaning 
set forth in section 101(5) of the Bankruptcy Code).

…

The Debtors are authorized to transfer the Interests in accordance with the terms of the Purchase 
Agreement and this Sale Order. The Interests shall be transferred to the Purchaser in accordance 
with the terms of the Purchase Agreement and this Sale Order, and, upon the Closing, such transfer 
shall (i) be valid, legal, binding and effective, (ii) vest the Purchaser with all right, title and interest of 
the Seller in the Interests, and (iii) be free and clear of all Claims and any other claims and interests 
in accordance with section 363(f) of the Bankruptcy Code. All Persons having Claims of any kind or 
nature whatsoever against the Debtors or the Interests, the Holdco Interests, or the Empire 
Generating Interests, shall be forever barred, estopped and permanently enjoined from creating, 
perfecting, pursuing, enforcing, attaching, collecting, recovering, or asserting such Claims against 
the Purchaser or any of its assets, property, affiliates, successors, assigns, or the Interests. Holdings 
is, and, after Closing, shall continue to be, the sole and rightful owner of all Holdco Interests, and 
Holdco is, and, after the Closing, shall continue to be, the sole and rightful owner of all Empire 
Generating Interests, and no other Person has or, after the Closing, shall have any ownership right, 
title, or interests therein.
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Purchases in Bankruptcy: Sale Order Provisions 
(cont.)

Bankr. Case Sale Order Language: No Fraudulent Transfer

In re Empire 
Generating Co, 
LLC, Case No.
19-23007 
(Bankr. S.D.N.Y. 
Sept. 18, 2019)

Fair Purchase Price. The consideration provided by the Purchaser under 
the Purchase Agreement, including the portion of the Purchase 
Consideration that is the Credit Bid Amount, is fair and reasonable and 
constitutes (i) reasonably equivalent value under the Bankruptcy Code 
and the Uniform Fraudulent Transfer Act, (ii) fair consideration under the 
Uniform Fraudulent Conveyance Act, and (iii) reasonably equivalent value, 
fair consideration and fair value under any other applicable laws of the 
United States, any state, territory or possession or the District of Columbia.
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Purchases in Bankruptcy: Sale Order Provisions 
(cont.)

Bankr.
Case

Sale Order Language: No Successor Liability; Good Faith Purchaser

In re U.S. 
Energy, 
Inc., Case 
No. 08-
10054 
(Bankr. 
S.D.N.Y. 
March 17, 
2009)

The Sale and related transactions are not and do not amount to a consolidation, merger or de facto 
merger of Purchaser and the USEB Debtors and/or the USEB Debtors’ estates, there is not substantial
continuity between Purchaser and the USEB Debtors, there is no continuity of enterprise between the 
USEB Debtors and Purchaser, Purchaser is not a mere continuation of the USEB Debtors or the USEB 
Debtors’ estates, and Purchaser does not constitute a successor to the USEB Debtors or the USEB 
Debtors’ estates.
…

Upon Closing the Sale, all creditors, employees and other parties in interest of the USEB Debtors are 
permanently and forever barred, restrained and enjoined from (a) asserting any claims or enforcing 
remedies, or commencing or continuing in any manner any action or other proceeding of any kind, or 
commencing or continuing in any manner any action or other proceeding of any kind, against Purchaser 
or the Biogas Assets on account of any of the Interests or Claims in the Encumbrances, Excluded 
Liabilities or Excluded Assets, or (b) asserting any claims or enforcing remedies under any theory of 
successor liability, de facto merger, substantial continuity or similar theory.
...

The Sale transactions are undertaken by Purchaser in good faith, Purchaser is a buyer in good faith of the 
Biogas Assets as that term is used in Section 363(m) of the Bankruptcy Code, and Purchaser is entitled 
to all of the protections afforded by Section 363(m) of the Bankruptcy Code; accordingly, the reversal or 
modification on appeal of the authorization provided herein to consummate the Sale shall not affect the 
validity of the Sale (including the assumption, assignment, and sale of any of the Assumed and Assigned 
Agreements), unless such authorization is duly stayed pending such appeal.



• Generally not free and clear of property interests owed by other parties, such as 
easements and other property interests that run with the land.

• Future claims; due process issues

• Even without being deemed a successor, a purchaser may still incur CERCLA or 
other environmental liabilities as a result of current property conditions, even if 
caused by the Seller prior to the sale.
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Purchases in Bankruptcy: Limitations on Sales Free 
& Clear



• In energy deals, the U.S. Attorney’s Office typically will seek express provisions in 
sale order relating to environmental liabilities:
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Purchases in Bankruptcy: Limitations on Sales Free 
& Clear (cont.)

Bankr.
Case

Sale Order Language

In re 
SunEdison, 
Case No.
16-10992 
(Bankr. 
S.D.N.Y. 
May 17, 
2017)

Nothing in this Order or the Purchase and Sale Agreement releases, nullifies, precludes, or 
enjoins the enforcement of any liability to a governmental unit under police and 
regulatory statutes or regulations (including, but not limited to, environmental laws or 
regulations), and any associated liabilities for penalties, damages, cost recovery, or 
injunctive relief that any entity would be subject to as the owner, lessor, lessee, or 
operator of the property after the date of entry of this Order. Nothing contained in this 
Order or in the Purchase and Sale Agreement shall in any way diminish the obligation of 
any entity, including the Sellers, to comply with environmental laws. Nothing in this 
Order or the Purchase and Sale Agreement authorizes the transfer to the Buyer of any 
licenses, permits, registrations, or governmental authorizations and approvals without the 
Buyer’s compliance with all applicable legal requirements under non-bankruptcy law 
governing such transfers.



• Sellers often will identify a “stalking horse” purchaser prior to initiating the sale 
process and execute a stalking horse purchase agreement for the assets

• Stalking horse purchase agreement typically will be subject to higher or better bids 
after a marketing period conducted during the bankruptcy case

• Stalking horse purchasers often receive bid protections as incentives:
• Break-up Fees

• Expense Reimbursements

• Minimum topping bid requirements

• Court approval process in two stages: (1) approval of bid procedures, including 
stalking horse bid protections, and (2) sale approval

• Agreement may dictate sale timeline; establish required form of sale order and bid 
procedures order
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Purchases in Bankruptcy: Sale Mechanics



DUE DILIGENCE



Key Initial Considerations:

• Transaction Costs & Time

• Scope of Review

• Commercial Requirements and Objectives

• Allocations of Responsibilities

• Local Counsel and Special Counsel (FERC)

Access and utilization of legal diligence report: 

• Representations and Warranties Insurance 

• Co-investment

• Debt Financing
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Due Diligence



Unique Considerations for Energy Assets:

• Technical

• Environmental and Social Impacts

• Key Project Contracts (PPA, REC’s, IA, O&M, EPC) 

• Real Estate, Easements and Rights-of-Way

• Shared or Common Facilities

• Regulatory and Permitting

• Tax (Federal (PTC’s, ITC’s, MACRs, bonus depreciation) and State and local (sales and 
use, PILOT)

Unique Considerations in Bankruptcy:

• Review of executory contracts and unexpired leases

• Often no post-closing indemnifications for breach of reps & warranties

• Abbreviated due diligence time frame for bidders other than the stalking horse
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Due Diligence



KEY CONTRACT PROVISIONS



Asset purchase agreements contain similar provisions and terms and conditions as purchase agreements for the 
acquisition of equity with some notable exceptions or practical differences:

• Acquired Assets, Assumed Liabilities and Retained Liabilities and Retained Assets will need to be specifically 
enumerated and negotiated

• Offers of employment and recognition of any unionized work force and agreement to provide benefits for 
period following closing

• Transfer of ownership, such as bills of sale (for personal property), assignment and assumption agreements 
(for contracts and permits), real property transfer documents, will be required which could expand the 
number and complexity of third party consents or approvals and increase transfer tax exposure

• Governmental and quasi-governmental agencies will need to have issued final, non-appealable 
authorizations and permits (i.e., FERC and RTO’s/ISO’s)

• Emissions allowances allocated or issued to the facility may need to be transferred which could include 
carbon if the facility is located in a state that participates in the Regional Greenhouse Gas Initiatives (RGGI)

• Insurance, including title insurance, will be required since any existing policies will not travel to purchaser 
after closing

• Provisions and mechanics to address contracts intended to be included in Acquired Assets which require 
consent of a third party but such consent has not been obtained prior to closing

• Scope and coverage of representations, warranties and covenants need to be considered (i.e., sufficiency, 
insurance, interim period covenants, regulatory approvals)
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Key Contract Provisions



Assumed Liabilities.  On the terms and subject to the conditions set forth herein, at the Closing, Buyer shall assume and satisfy 
or perform in accordance with their respective terms all of the following Liabilities of Seller that relate directly or indirectly to, 
in respect of, or otherwise(and no others) to the extent solely arising from the ownership, use or operation ofout of or 
relating to the Facility and the Acquired Assets, in each case first arising on or after the Closing Date (collectively, the “Assumed 
Liabilities”), including the following Liabilities:

(a)  all Liabilities of Seller arising under the Assumed Contracts and the Permits whether arising prior to, on or 
after the Closing Datethat are transferred to Buyer;

(b)  all Environmental Liabilities of Seller, including all Liabilities of Seller relating to any Environmental Law or 
Hazardous Materials, whether arising prior to,related to the ownership, use or operation of the Site or the Facility whether 
arising prior to, on or after the Closing Date;

(c)  all Liabilities of Seller in respect of Emission Allowances set forth on Schedule 2.1(k) and transferred 
pursuant to Section 7.11(a), whether arising prior to, on or after the Closing Date; 

(d)  all Liabilities of Seller in respect of Taxes (excluding federal or state income Taxes and any Transfer Taxes 
(which are addressed in Section 7.6)) attributable to the Acquired Assets for taxable periods, or portions thereof, whether 
arising prior to, on orbeginning after the Closing Date (subject to prorationas prorated pursuant to the method described in 
Section 3.5(a), and all Liabilities in respect of Transfer Taxes imposed as a result of the transactions contemplated by this 
Agreement; and

(e)  all Liabilities that relate directly or indirectly to, in respect of, or otherwise arising from Buyer’s ownership, 
use or operation of the Acquired Assets. whether arising prior to, on or after the Closing Date;

provided, however, that the Assumed Liabilities shall not include the Excluded Liabilities.
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Key Contract Provisions

Sample revision to Assumed Liabilities definition:



Closing Conditions:

• Typically more closing deliverables and practically more closing conditions in an asset transaction than an 
equity transaction given the additional documentation required to transfer assets and liabilities and various 
third party consents and governmental approvals that are triggered

Allocation of Liabilities binding Third Parties:

• Transfer instruments should clearly specify allocation of liabilities and obligations and, to the extent practical, 
seller should be novated from assigned contracts or relevant third parties should acknowledge, agree and 
consent to the allocation between the parties

Indemnification:

• Customary indemnification provisions with the addition of a cross-indemnification for Assumed Liabilities by 
buyer and Retained Liabilities by seller which is not convention in the energy sector (other than for taxes)

• Critical to have a clear definition of Acquired Assets, Assumed Liabilities and Retained Liabilities and Retained 
Assets since each of the definitions will have the effect of allocating obligations between the parties and 
create basis for any indemnification claims post-closing

• Unlike representations, warranties and covenants, which may have thresholds or deductibles and limitations 
on survival and amounts, cross indemnification for the Assumed Liabilities and Retained Liabilities allocated 
between buyer and seller should not be so limited or qualified

• Need to give adequate consideration to credit of indemnitor given nature of indemnification and allocation of 
liabilities
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Key Contract Provisions



REPS AND WARRANTIES INSURANCE



Representations and Warranties Insurance (RWI) is an insurance product that essentially is 
designed to enhance or replace the indemnification given by a seller to a buyer.  RWI insurance can 
be either “buy-side” or “sell-side” policies but most are placed buy-side as the limits and survival 
periods can be longer than what a typical seller is willing to provide.

Key Features:

• RWI insurer will charge a premium (typically 2% to 3% of the coverage limits) with minimum 
premiums ($150,000 to $250,000 or more) and an underwriting, diligence or work fee ($30,000 
to $50,000 or more)

• Policy coverage will be limited to a dollar amount equal to 10% to 15% of purchase price or 
enterprise value

• Deductible or self-insured retention amount equal to 0.75% to 1% of the purchase price or 
enterprise value with minimum self-insured retention amounts ($500,000 or more) and typically 
a cash escrow of purchase price of the self-insured retention amount

• Policy term is typically 3 to 6 years based on negotiation with RWI insurer for non-fundamental 
representations and fundamental representations, respectively

• Policy can include coverage for pre-closing taxes but exclude working capital matters, pension 
obligations, wage and hour laws, asbestos liabilities and coverage under other insurance (such 
as pollution liability insurance)
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Reps and Warranties Insurance



Process:

• Initial non-binding quotes to insurance broker from RWI insurers as to price and coverage

• Underwriting and due diligence review requiring payment of an upfront underwriting or due 
diligence fee

• Negotiation of specific terms of the policy and issuance of binder or final policy

• If binder, bring-down at closing and issuance of final policy and insured providing to RWI insurer 
a No Claims Declaration

Due Diligence:

• Review of definitive purchase agreement and disclosure schedules with attention to reps and 
warranties being “market” and not overly buyer-friendly

• Review of diligence reports provided by counsel and consultants

• Access to electronic data room

• Teleconference regarding any diligence questions
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PURCHASE PRICE ADJUSTMENTS



Purchase Price Adjustments:

• Proration

• Net Working Capital

• Targeted Debt Balance

• Development / Construction related adjustments

• Operational / Performance related adjustments

Alternative Structures and Adjustments:

• Holdback or Escrow 

• Earn-Out 

• Seller Paper

Purchase Price Adjustments (Bankruptcy):

• Required disclosure in sale motion

• Creditors may object to delayed payment

• Consider which party is obligated to pay cure costs
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