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Tips for Optimal Quality

Sound Quality

If you are listening via your computer speakers, please note that the quality 

of your sound will vary depending on the speed and quality of your internet 

connection.

If the sound quality is not satisfactory, you may listen via the phone: dial 

1-877-447-0294 and enter your Conference ID and PIN when prompted. 

Otherwise, please send us a chat or e-mail sound@straffordpub.com immediately 

so we can address the problem.

If you dialed in and have any difficulties during the call, press *0 for assistance.

Viewing Quality

To maximize your screen, press the ‘Full Screen’ symbol located on the bottom 

right of the slides. To exit full screen, press the Esc button.
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Continuing Education Credits

In order for us to process your continuing education credit, you must confirm your 

participation in this webinar by completing and submitting the Attendance 

Affirmation/Evaluation after the webinar. 

A link to the Attendance Affirmation/Evaluation will be in the thank you email 

that you will receive immediately following the program.

For additional information about continuing education, call us at 1-800-926-7926 

ext. 2.
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Program Materials

If you have not printed the conference materials for this program, please 

complete the following steps:

• Click on the link to the PDF of the slides for today’s program, which is located 

to the right of the slides, just above the Q&A box.

• The PDF will open a separate tab/window.  Print the slides by clicking on the 

printer icon.
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Introduction 

▪ Discrimination: Employers cannot discriminate 

against employees or applicants on the basis of a 

protected status. Under federal law, this includes sex, 

religion, national origin, race, age, and disability.

▪ Retaliation: When an employer takes a materially 

adverse action against an employee or job applicant 

because they engaged in protected activity.
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Anti-Retaliation Laws

▪ Title VII of the Civil Rights Act of 1964

▪ Age Discrimination in Employment Act

▪ Americans with Disabilities Act

▪ Fair Labor Standards Act

▪ Equal Pay Act

▪ Occupational Safety and Health Act

▪ Genetic Information Nondiscrimination Act

▪ SEC Whistleblower Protections 

▪ State anti-discrimination and workers' compensation laws

8



Introduction

▪ Retaliation is the most common EEOC claim

▪ Over 50% of charges filed in FY2018

▪ Independent of underlying discrimination claims, and 

often succeed when the discrimination claim fails 

▪ Generally easier to prove than discrimination, and 

results in larger damages awards

▪ Difficult to prevent and defend against

▪ Human nature to take complaints personally—and to 

react against perceived unfair treatment
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Introduction

▪ Hesitation to brand someone racist or sexist

▪ Easier to find that employer took action against an 

employee for complaining about perceived 

discrimination

▪ Resonates with “common sense” and experience of many 

jurors

▪ Alleged protected activity often happens close in time 

to the employment action, such as a termination or 

poor performance review
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Elements

▪ Employee engaged in a Protected Activity; 

▪ Employer took a materially Adverse Action against 

the employee; and

▪ Retaliation caused the employer’s action, i.e., there 

was a Causal Connection between the protected 

activity and adverse action.
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Protected Activity 

▪ Participation in an EEO process; or 

▪ Participation must be reasonable and not disruptive to 

business operations; employee must continue to perform 

assigned job duties

▪ Protected whether or not the allegation is based on a 

reasonable, good faith belief that a violation occurred 

▪ Reasonably opposing conduct made unlawful by an 

EEO law

▪ Communicating opposition to a perceived EEO violation

▪ Anyone can engage in opposition activity, even if the 

employment practice complained of does not directly 

affect them
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Protected Activity 

▪ Sufficient to show “good faith,” “reasonable belief” that 

complained of conduct was unlawful

▪ Complaints about “harassment” or discrimination on a 

basis other than a protected status do not constitute 

protected activity
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Adverse Action

▪ Actions that are “materially adverse” 

▪ Actions that might deter a reasonable person from 

engaging in protected activity

▪ Lessor standard than discrimination claims (“substantially 

affects the terms and conditions of employment”)

▪ Need not be an ultimate employment action

▪ After employee engages in protected activity, virtually 

any negative action could form the basis of a claim

▪ Must be more than “petty slights and trivial annoyances”
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Casual Connection

▪ Employee must prove that the adverse action was 

related to or was taken because the employee 

engaged in the protected activity

▪ Proven through direct or circumstantial evidence
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Causal Connection 

▪ Frequently proven through circumstantial evidence

▪ Proximity in time to infer retaliatory animus motivated a 

negative or adverse action.

▪ When an employer substantially changes stated reasons 

for taking adverse action over time, may be viewed as 

circumstantial evidence of retaliation

▪ Treating similarly situated employees differently 

▪ Temporal proximity is not required; and temporal 

proximity alone is not enough
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Evidentiary Standard

▪ To prevail on a retaliation claim, employee of a private 

employer must meet “but-for” causation test, rather 

than “motivating factor” test. Univ. Tex. Southwestern 

Med. Ctr. V. Nassar, 133 S. Ct. 2517 (2013) (Title VII)

▪ Plaintiff must establish proof that the unlawful 

retaliation would not have occurred in the absence of 

the employer’s alleged wrongful actions

▪ Lessor “motivating” and “substantial” factor tests 

remain under state anti-retaliation statutes
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Current Employees

▪ Work-related threats, warnings, or reprimands

▪ Negative or lowered evaluations

▪ Transfers to less prestigious or desirable work or work 

locations

▪ Threatening reassignment

▪ Scrutinizing work or attendance more closely than that 

of other employees without justification

▪ Removing supervisory responsibilities

▪ Engaging in abusive verbal or physical behavior 

▪ If reasonably likely to deter protected activity, even if not 

"severe or pervasive"
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Current Employees

▪ Requiring re-verification of work status, making threats 

of deportation, or initiating other action with 

immigration authorities

▪ Terminating a union grievance process or other action 

to block access to otherwise available remedial 

mechanisms

▪ Taking or threatening adverse action against family 

member
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Current Employees

Can an action be materially adverse even if it does 

not stop the employee from asserting EEO rights?
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Current Employees

Self-Help Discovery 

In weighing competing interests, courts consider 

numerous factors, including (1) whether the employee 

obtained the evidence through innocent or illicit means; 

(2) whether the employee’s conduct was prohibited by a 

consistently applied company policy; (3) the impact on the 

company of the theft and disclosure of the evidence; (4) 

whether the evidence is relevant to the employee’s 

potential claims; and (5) whether there was a risk that the 

evidence would be lost if the employee did not remove or 

retain it. 
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Termination

▪ Employees are not immunized from poor performance 

or improper behavior after raising allegations or filing a 

claim 

▪ “Employers remain free to discipline or terminate 

employees for legitimate, non-discriminatory, non-

retaliatory reasons, notwithstanding any prior protected 

activity.” 

▪ Is the employee’s performance or conduct sufficiently 

disruptive to operations to risk liability for retaliation?
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Post-Employment Retaliation

▪ Retaliation may occur after employment relationship

▪ Any action intended to interfere with a former 

employee's prospects for obtaining and maintaining 

employment

▪ Actual effect of a negative reference or refusal to give 

a reference is irrelevant to retaliation
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Best Practices and Prevention

▪ Written policies 

▪ Internal mechanisms to raise concerns about any 

perceived workplace issues

▪ Follow established policies consistently 

▪ Treat employees fairly and consistently 

▪ Evaluate policies 

▪ “We don’t retaliate” isn’t enough

▪ Do incentive programs unintentionally encourage 

retaliatory actions? (e.g., manger compensation affected 

when a report takes leave)
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Best Practices and Prevention

▪ Proactive response

▪ Preserve evidence

▪ Determine risk of retaliation

▪ Prompt investigation internally or outside counsel 

▪ Do not ignore or isolate claimants 

▪ Additional Protective Measures

▪ Multiple Reporting Channels 

▪ Hotline for Anonymous Complaints
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Best Practices and Prevention

▪ Documentation

▪ Manager/Supervisor Coaching

▪ With terminations, severance package with release
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Best Practices and Prevention

▪ Independent evaluation of management 

recommendations after protected activity

▪ Is the proposed action consistent with the actual 

practices?

▪ Is the proposed action supported by documentation?

▪ Is the employee being criticized or disciplined for 

performance or conduct that was acceptable or tolerated 

prior to the claim?

▪ Would an unbiased observer think the action was 

reasonable?

▪ Would the employer’s “best employee” be treated 

similarly?
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Best Practices and Prevention

▪ Employee Training and Communication

▪ Publicize policies and reporting, and commitment

▪ Designate high level executives responsible for oversight 

and implementation of complaint and investigation 

process

▪ Employee training and signed acknowledgements

▪ Periodic reminders 
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“Five Promising Practices”

(1) Written Employer Policies

(2) Training

(3) Anti-Retaliation Advice and Individualized Support 

for Employees, Managers, and Supervisors

(4) Proactive Follow-up

(5) Review of Employment Actions to Ensure EEO 

Compliance
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