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Panel Introduction



Four key elements required to establish the existence of the privilege:

• A communication;

• In confidence;

• Made between privileged persons;

• For the purposes of seeking, obtaining, or providing legal assistance to the client

Privilege Basics - Attorney Client Privilege



Privilege attaches to communications between the Company’s attorneys and the 

Company’s:

• Directors and Officers;

• Management (the “Control Group”); and

• Maybe lower-level employees who have relevant information that the attorney needs to provide legal

advice to the Company

– Upjohn Co. v. United States, 449 U.S. 383 (1981), rejected the “control group” test

– Less than half of the states follow Upjohn

• Alabama is an Upjohn state

• Georgia is almost an Upjohn state (uses a modified “subject matter” test)

Who Is A Privileged Person?



Upjohn Factors – privilege attaches when: 

• Communications with lower-level employees occur at the direction of corporate counsel;

• Communications are made to attorney acting in a legal capacity;

• Information is not available from “control group” management;

• Information is within the scope of the employee’s duties; and

• Employee is aware that he or she is providing information in order for the Company to obtain legal

advice

Who Is A Privileged Person?



The work-product doctrine is a qualified immunity from the discovery of an attorney’s written 

statements, private memoranda and personal recollections that are made in anticipation of litigation.

• The immunity is qualified in that protected information may be subject to discovery upon a special

showing of undue hardship or injustice.

• Attorney mental impressions or opinions reached in anticipation of litigation are never subject to

discovery.

Attorney Work Product Doctrine



Attorney Client Privilege

• The attorney client privilege is waived when the communication is made in the presence of, or 

communicated to, a third party.

• The question is whether confidential communications were disclosed.

Attorney Work Product

• Work-product protection is waived when protected materials are disclosed in a way that substantially 

increases the opportunity for potential adversaries to obtain the information.

• The question is to whom was the disclosure made.  

Waiver of Privilege or Protection 



Privilege Basics and Governing 
Rules



Fed. R. Civ. P. 26(b)(3)

(A) Documents and Tangible Things. Ordinarily, a party may not discover documents and tangible things that

are prepared in anticipation of litigation or for trial by or for another party or its representative (including the

other party's attorney, consultant, surety, indemnitor, insurer, or agent). But, subject to Rule 26(b)(4), those

materials may be discovered if:

(i) they are otherwise discoverable under Rule 26(b)(1); and

(ii) the party shows that it has substantial need for the materials to prepare its case and cannot,

without undue hardship, obtain their substantial equivalent by other means.

(B) Protection Against Disclosure. If the court orders discovery of those materials, it must protect against

disclosure of the mental impressions, conclusions, opinions, or legal theories of a party's attorney or other

representative concerning the litigation.

Established by Federal Rules of Civil Procedure

https://www.law.cornell.edu/rules/frcp/rule_26#rule_26_b_4
https://www.law.cornell.edu/rules/frcp/rule_26#rule_26_b_1


Claiming Privilege or Protecting Trial-Preparation Materials. 

(A) Information Withheld. When a party withholds information otherwise discoverable by claiming that the

information is privileged or subject to protection as trial-preparation material, the party must:

(i) expressly make the claim; and

(ii) describe the nature of the documents, communications, or tangible things not produced or

disclosed—and do so in a manner that, without revealing information itself privileged or

protected, will enable other parties to assess the claim.

Fed. R. Civ. P. 26(b)(5)



Conference of the Parties; Planning for Discovery.

(2) Conference Content; Parties’ Responsibilities. In conferring, the parties must consider the nature and

basis of their claims and defenses and the possibilities for promptly settling or resolving the case; make or

arrange for the disclosures required by Rule 26(a)(1); discuss any issues about preserving discoverable

information; and develop a proposed discovery plan. The attorneys of record and all unrepresented parties

that have appeared in the case are jointly responsible for arranging the conference, for attempting in good

faith to agree on the proposed discovery plan, and for submitting to the court within 14 days after the

conference a written report outlining the plan.

(3) Discovery Plan. A discovery plan must state the parties’ views and proposals on:
– any issues about claims of privilege or of protection as trial-preparation materials, including—if the parties agree on a

procedure to assert these claims after production—whether to ask the court to include their agreement in an order

under Federal Rule of Evidence 502;

Fed. R. Civ. P. 26(f)

https://www.rulesofevidence.org/article-v/rule-502/


Responses and Objections.

(A) Time to Respond. The party to whom the request is directed must respond in writing within 30 days 

after being served or—if the request was delivered under Rule 26(d)(2)—within 30 days after the 

parties’ first Rule 26(f) conference. A shorter or longer time may be stipulated to under Rule 29 or 

be ordered by the court.

(B) Objections. An objection must state whether any responsive materials are being withheld on the 

basis of that objection. An objection to part of a request must specify the part and permit inspection 

of the rest.

Fed. R. Civ. P. 34(b)(2)(C)

https://www.federalrulesofcivilprocedure.org/frcp/title-v-disclosures-and-discovery/rule-26-duty-to-disclose-general-provisions-governing-discovery/
https://www.federalrulesofcivilprocedure.org/frcp/title-v-disclosures-and-discovery/rule-26-duty-to-disclose-general-provisions-governing-discovery/
https://www.federalrulesofcivilprocedure.org/frcp/title-v-disclosures-and-discovery/rule-29-stipulations-about-discovery-procedure/


Attorney-Client Privilege and Work Product; Limitations on Waiver

(b) Inadvertent Disclosure. When made in a federal proceeding or to a federal office or agency, the

disclosure does not operate as a waiver in a federal or state proceeding if:

(1) the disclosure is inadvertent;

(2) the holder of the privilege or protection took reasonable steps to prevent disclosure; and

(3) the holder promptly took reasonable steps to rectify the error, including (if applicable)

following Federal Rule of Civil Procedure 26 (b)(5)(B).

(d) Controlling Effect of a Court Order. A federal court may order that the privilege or protection is

not waived by disclosure connected with the litigation pending before the court — in which event the

disclosure is also not a waiver in any other federal or state proceeding.

(e) Controlling Effect of a Party Agreement. An agreement on the effect of disclosure in a federal

proceeding is binding only on the parties to the agreement, unless it is incorporated into a court

order.

Fed. R. Evid. 502

https://www.law.cornell.edu/jureeka/index.php?doc=FRCP&rule=26


Key Privilege Log Components



A party who withholds information on the basis of privilege or protection must

• Describe the nature of the documents, communications, or things not produced or disclosed in a 

manner that will enable other parties to assess the applicability of the privilege or protection

• Local rules may add clarification
– SDNY Local Rule 26.2, Assertion of Claim of Privilege

(A) For documents: (i) the type of document, e.g., letter or memorandum; (ii) the general subject matter of 

the document; (iii) the date of the document; and (iv) the author of the document, the addressees of the 

document, and any other recipients, and, where not apparent, the relationship of the author, addressees, 

and recipients to each other

(B) For oral communications: (i) the name of the person making the communication and the names of 

persons present while the communication was made and, where not apparent, the relationship of the 

persons present to the person making the communication; (ii) the date and place of communication; and 

(iii) the general subject matter of the communication. 

Fed. R. Civ. P. 26(b)(5)(A)



Note, however, that the Local Rule encourages efficient privilege logging:

• Efficient means of providing information regarding claims of privilege are encouraged, and parties

are encouraged to agree upon measures that further this end. For example, when asserting privilege

on the same basis with respect to multiple documents, it is presumptively proper to provide the

information required by this rule by group or category. A party receiving a privilege log that groups

documents or otherwise departs from a document-by-document or communication-by-

communication listing may not object solely on that basis, but may object if the substantive

information required by this rule has not been provided in a comprehensible form.

The Committee Note provides:

• The Committee wishes to encourage parties to cooperate with each other in developing efficient

ways to communicate the information required by Local Civil Rule 26.2 without the need for a

traditional privilege log.

SDNY Local Rule 26.2



(b) Categorical Approach or Document-By-Document Review.

(1) The preference in the Commercial Division is for the parties to use categorical designations,

where appropriate, to reduce the time and costs associated with preparing privilege logs. . . .

The parties are encouraged to utilize any reasoned method of organizing the documents that 

will facilitate an orderly assessment as to the appropriateness of withholding documents in the 

specified category. . . .

(2) In the event the requesting party refuses to permit a categorical approach, and instead insists on

a document-by-document listing on the privilege log, then . . . the producing party, upon a

showing of good cause, may apply to the court for the allocation of costs, including attorneys’ 

fees, incurred with respect to preparing the document-by-document log. . . .

New York State Supreme Court, Commercial Division Rule 11-b



(b) Categorical Approach or Document-By-Document Review.

(3) To the extent that a party insists upon a document-by-document privilege log as contemplated by 

CPLR 3122, and absent an order to the contrary, each uninterrupted e-mail chain shall 

constitute a single entry, and the description accompanying the entry shall include the following: 

(i) an indication that the e-mails represent an uninterrupted dialogue; (ii) the beginning and 

ending dates and times (as noted on the e-mails) of the dialogue; (iii) the number of e-mails 

within the dialogue; and (iv) the names of all authors and recipients – together with sufficient 

identifying information about each person (e.g., name of employer, job title, role in the case) to 

allow for a considered assessment of privilege issues. . . .

(e) Court Order.

Agreements and protocols agreed upon by parties should be memorialized in a court order.

New York State Supreme Court, Commercial Division Rule 11-b



Negotiating Less Onerous or 
Narrower Logging Requirements



In addition to defining how the parties will produce ESI, these Protocols should address how the 

parties will handle privilege logs

• 502(d) Non-Waiver provision

– Protects against waiver in any other federal or state proceeding

– S.D.N.Y. Magistrate Judge Peck (ret.): “In my mind, there is no downside to having such an

order.”

• Presumptively Privileged documents

– For example, communications with outside counsel after the complaint was filed

– No need to log what everyone agrees will be privileged

Negotiate and Leverage eDiscovery / ESI Protocol Orders



Emails present unique problems

• A collection may contain thousands of related and overlapping email threads

– Neither party wants to spend the time to review duplicative material

– Logging duplicative emails serves no one's interests

– Review platforms today are able to identify related email threads and suppress duplicative/non-

inclusive portions to reduce that burden

• Production format can replace logging of privilege redactions

– By redacting only the substance of the privileged communication, leaving the sender/recipient

names and subject matter if not independently privileged, the producing party provides all the

information necessary to establish its claim of privilege

Negotiate and Leverage eDiscovery Protocol Orders



Nothing in the rules requires the traditional, document-by-document privilege log

• Labor intensive, time consuming and expensive

– The explosion of ESI volume means that it is no longer efficient for the producing party to log every 

single document

– Nor does the receiving party typically want to review such a log

• There are better alternatives

– Categorical log

• Rather than log every single document, log categories of documents

• The types of categories will depend on the substance of the information being produced/withheld

– Automated / Metadata log

• Output from the review platform providing objective data like author, recipients, and subject of the 

communication

• Procedures for more targeted follow-up inquiries can ensure that parties focus on only the most 

relevant material

Negotiate and Leverage eDiscovery / ESI Protocol Orders



Model Categorical Privilege Log (New York City Bar Association)



Sample Metadata Privilege Log



Ways to Leverage Technology



Today’s sophisticated review platforms make the efficient identification of privileged material 

possible

• Simple keyword searches can identify potentially privileged material

– Names of legal personnel

– Legal concepts and subject matter at issue

• Custom views and workflows can aid reviewers in identifying potential privilege

– Highlighting of legal personnel and key terms

– Quality control searches to confirm coding on high-risk document sets

• Advanced analytics can identify legal concepts

– Seed sets can educate algorithms to identify legal discussions

– Continuous active learning

Using Technology to Protect Privileged and Protected Material



• Document process to protect privileges
– Near duplicate identification

– Concept clusters

– Email thread visualization

• Sanity check
– Do the numbers look right? 

– Would you expect more privileged documents in the collection given the custodians?

• Statistical sampling 

• Filter by email domain
– Emails to and from outside counsel will be obvious

• Understand benefits and risks of search terms

Quality Control Strategies



• Build review views and coding workflows to aid reviewers in identifying potential privilege

Using Technology to Protect Privileges



• Quality control searches

• Conceptual analytics to identify potential privilege in documents not hitting keyword searches

Using Technology to Protect Privileges



Privilege Log Challenges



Fed. R. Civ. P. 37(a) 

• Motion to compel

– Requires a certification that the movant has in good faith conferred or attempted to confer with the

person or party failing to make disclosure or discovery in an effort to obtain it without court action.

– If a party fails to make a disclosure required by Rule 26(a), any other party may move to compel

disclosure and for appropriate sanctions.

Fed. R. Civ. P. 37(b) 

• Sanctions for failure to comply with a court order, including a discovery order

– Court may find that a party waived privilege by not properly providing the necessary information to

support their privilege claim

– Waiver can be limited to a document or communication, or in some cases to entire subject matter

Rules Governing Privilege Log Disputes



In Camera Review

• Logistics

– Hard-copy or electronic options

– Sampling approaches

– Categorical submission

– Duplication

– Redacted documents

• Cost Considerations

– Process can be time consuming and expensive

• Potential for meaningful appeal

Practical Considerations



• Failure to provide enough information on log to allow receiving party to know emails had been 

exchanged with third party public relations firm so to evaluate claim of privilege

Universal Standard Inc. v. Target, 331 F.R.D. 80 (S.D.N.Y. 2019)

• Failure to provide a log of documents withheld for privilege, only those redacted for privilege

Rossman v. EN Eng’g., 2020 U.S. Dist. LEXIS 104792 (N.D. Il. Jun 16, 2020)

• Failure to identify email attachments had been withheld, compounded with representations 

that all attachments had been produced

MPAY Inc. v. Erie Custom Comput. Applications, 2020 U.S. Dist. LEXIS 26025 (D. Minn. Feb. 14, 2020)

Courts Finding Waiver of Privilege Sanction Appropriate



• Court refused to deem the Plaintiff’s attorney-client objections improper or find the privileges 

had been waived and ordered Plaintiff to produce a privilege log specifically identifying each 

document withheld.

Light of the World Gospel Min. v. Walthill, 2020 U.S. Dist. LEXIS 110335 (D. Neb. Jun 24, 2020)

• Court ordered each Defendant to make supplemental search and production and then produce 

a privilege log.  Held waiver was not appropriate because Defendants did not initially withhold 

any documents on privilege grounds.

F.F.T. v. Sexton, 2020 U.S. Dist. LEXIS 104819 (S.D. La. Jun 15, 2020)

Courts Finding Waiver of Privilege Sanction Too Harsh



• Court found that the party’s failure to produce a timely privilege log warranted a finding of privilege

waiver (and then proceeded to determine that, in any event, privilege had not been established by

the late log).

Miller v. Boilermaker-Blacksmith Nat’l Pension Trust, 

2021 U.S. Dist. LEXIS 131800 (E.D. Wash. Apr. 16, 2021)

• Denying motion to compel privilege log where party requesting did not adequately meet and confer

and where there were non-privilege objections pending.

New York v. Grand River Enters. Six Nations, 

2021 U.S. Dist. LEXIS 46993 (W.D.N.Y. Mar 12, 2021) 

Other Case Law



Other Case Law

• Court discusses burden of party asserting privilege to establish its application by a preponderance of

evidence, explaining the burden can be met with

(1) a privilege log,

(2) evidence (testimony/declarations), and

(3) if necessary, in-camera review, emphasizing the importance of a robust, well-supported privilege log on

the front-end—to avoid having to engage in more costly evidentiary proceedings and in-camera review

down the road.

Diamond Resorts U.S. Collection Dev., LLC v. US Consumer Attorneys, P.A., 

2021 U.S. Dist. LEXIS 28784 (S.D. Fla. Febr. 11, 2021)

• Party produced privilege log in connection with non-party’s document production; upon in-camera review,

court parsed redactions, granting in-part and denying in-part motion for protective order.

EFCG, Inc. v. AEC Advisors, LLC, 2020 U.S. Dist. LEXIS 203175 (S.D.N.Y. Oct. 30, 2020)

• District Court affirmed Magistrate Court’s order declining to require a privilege log and sustaining party’s

assertion of privilege as to category of documents.

Oracle United States v. Rimini St., 2020 U.S. Dist. LEXIS 176646 (D. Nev. Sept. 25, 2020).



Q & A
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