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Medicare is a federally funded health insurance program for qualified 
individuals 65 and older, or for certain individuals who have received Social 
Security Disability benefits for 24 months.

It is also available for individuals underage 65 who are disabled or who have 
been diagnosed with end-stage renal disease or Lou Gehrig’s disease (ALS).

Medicare
Overview

Best Practices Tip:

In cases where there is a 
settlement with the liability 
carrier and the 
underinsured motorist 
(SUM) carrier, both 
settlements must be 
reported to Medicare.

Liability insurance, including self-insured entities, means “insurance that 
provides payment based on legal liability for injury or illness or damage to 
property. It includes, but is not limited to, automobile liability insurance, 
uninsured motorist insurance, underinsured motorist insurance, 
homeowner’s liability insurance, malpractice insurance, product liability 
insurance, and general casualty insurance.” 

42 CFR §411.50(b).



Filing Disputes vs. Relying on the Appeal Process  

• There is no limit to the number of disputes that can be filed during 
the pendency  of the case. 

• For instance, at Precision, if the first dispute was not successful, we  
will file additional disputes every 90 days until we are successful, 
or the “Final Demand” letter has been issued.

• However, once the “Final Demand”  letter has been issued, you are 
now forced into Medicare's administrative appeals process.



Once a Final Demand is issued, the Medicare beneficiary has 60 
days from the date the Demand letter was issued, including the 
date of issue, to repay Medicare before interest begins to accrue. 
42 CFR 411.24(h).

Interest continues to accrue during any appeal or challenge after 
the Demand is issued. There is no tolling of interest for challenges 
to the conditional payment amount.

If the Medicare debt is not resolved within 120 days from the date 
of the Demand, the debt is referred to the United States 
Department of Treasury for collection or offset of the beneficiary’s 
other Social Security Benefits. Prior to CMS referring the debt to 
the Treasury, an “Intent to Refer” letters will be issued to the 
beneficiary and authorized representatives.

Medicare Overview

Post-Settlement Timelines

Best Practices Tip:

Even if an appeal or post-demand dispute has 
been submitted by Medicare, it may be best to 
pay the final demand debt if proceeds have been 
received. 

Paying of the demand amount prohibits interest 
from accruing or a referral to the Department of 
Treasury. 

If the appeal is deemed successful by Medicare, 
they will issue a refund check for the difference 
of the amount paid and the reduction of the 
demand amount. 



Claim Review Eliminates 
“Surprise Demand” Amounts

Medicare may exclude related medical treatment costs on a conditional payment letter, only to have those claims 
appear for the first time on a final demand letter, after the case has settled. 

We call this situation the “Surprise Demand.” While unfortunate, it is avoidable. 

If the conditional payment amount seems low in light of the actual medical treatment that a plaintiff has received, and 
if you see that there is related medical treatment that is missing from the Payment Summary Form, more investigation 
is required.



Often with Medicare and nursing home cases, the DOI is not often easily agreed upon between the parties. The 
liability carrier will often use a date of admission to the facility (or other seemingly random date) versus following 
the CMS reporting guidelines (first date of diagnosis or treatment of the earliest injury.) 

As a result, Medicare opens a new, second liability case and issues a demand. This typically occurs months after the 
settlement funds has been disbursed and everyone has moved on.  The closing of this second case is a service that 
is included in Precision Resolution’s standard fee schedule.  

ISSUES WITH CARRIER SECTION 111 REPORTING

Be sure that both your office & the defendants are reporting 
the same date of injury to Medicare,

to avoid duplicate files being opened.



Medicare’s Double Damages and Private Cause 
of Action Sections

If reimbursement of the conditional payments is not made, the MSP creates a
cause of action against a primary plan or an entity which has received payment
from a primary plan, for double damages, i.e., double the amount owed. 42
U.S.C. § 1395y(b)(2)(B)(iii).

There is also a “private cause of action” for double damages if repayment is not
made. 42 USC §1395y(b)(3)(A).



FINALLY, MSPM, CH. 7, § 50.4.4 PROVIDES, IN RELEVANT PART:

Plaintiff Attorney Liability
United States v. Harris, 2009 U.S. Dist. LEXIS 23956, *3, 2009 WL 891931

Now, because this amount has not been repaid to Medicare within the
statutorily-required sixty-day time period, CMS claims that it is entitled to its
calculated share of the settlement plus interest, and that it will not pay its full
share of attorney's fees and costs. Accordingly, CMS is seeking total payment of
$ 11,367.78 plus interest from Mr. Harris for the Medicare claims paid on
behalf of the defendant's client, Mr. Ritchea. Mr. Harris was 

Plaintiff’s counsel 
who failed to 
reimburse.



FINALLY, MSPM, CH. 7, § 50.4.4 PROVIDES, IN RELEVANT PART:

Plaintiff Attorney Liability
United States v. Harris, 2009 U.S. Dist. LEXIS 23956, *3, 2009 WL 891931

The judgment awarded to the government is $ 11,367.78, in accordance with
42 C.F.R. § 411.37(e)(2), which represents the total settlement amount minus
the party's total procurement costs. The government is also entitled to recover
interest on the total amount of reimbursement. See 42 C.F.R. § 405.378 ("CMS
will charge interest in overpayments . . . to providers and suppliers of
services.")



Plaintiff Attorney Liability



Plaintiff Attorney Liability



Plaintiff Attorney Liability



Medicare  & 
Designations in 

Settlements

50.4.4 - Designations in Settlements
(Rev. 1, 10-01-03)

In general, Medicare policy requires recovering payments 
from liability awards or settlements, whether the 
settlement arises from a personal injury action or a survivor 
action, without regard to how the settlement agreement 
stipulates disbursement should be made. That includes 
situations in which the settlements do not expressly include 
damages for medical expenses. Since liability payments are 
usually based on the injured or deceased person’s medical 
expenses, liability payments are considered to have been 
made “with respect to” medical services related to the 
injury even when the settlement does not expressly include 
an amount for medical expenses. To the extent that 
Medicare has paid for such services, the law obligates 
Medicare to seek recovery of its payments. 



Medicare  & 
Designations in 

Settlements

50.4.4 - Designations in Settlements
(Rev. 1, 10-01-03)

The only situation in which Medicare recognizes allocations 
of liability payments to nonmedical losses is when payment 
is based on a court order on the merits of the case. If the 
court or other adjudicator of the merits specifically 
designate amounts that are for:

payment of pain and suffering or other amounts not related 
to medical services, Medicare will accept the Court’s 
designation.

Medicare does not seek recovery from portions of court 
awards that are designated as payment for losses other 
than medical services.

Medicare Secondary Payer (MSP) Manual, Chapter 7 -
Contractor MSP Recovery Rules



Medicare Overview



Medicare Overview



Medicare Overview



Medicare Overview

FINALLY, MSPM, CH. 7, § 50.4.4 PROVIDES, IN RELEVANT PART:



Medicare Overview



Ethics in Lien 
Resolution

BE CAREFUL 
HOW YOU 

NEGOTIATE!

Taransky v. Sec'y of the United 
States HHS 
760 F.3d 307, 2014 U.S. App. LEXIS 14408, 2014 WL 3719158

• “…if a plaintiff receives or is entitled to receive 
benefits for the injuries allegedly incurred from any 
other source other than a joint tortfeasor, the 
benefits, other than workers’ compensation 
benefits or the proceeds from a life insurance 
policy, shall be disclosed to the court and the 
amount thereof which duplicates any benefit 
contained in the award shall be deducted from any 
award recovered by the plaintiff.”

• N.J. Stat. § 2A:15-97



Ethics in Lien 
Resolution

Taransky v. Sec'y of the 
United States HHS

760 F.3d 307, 2014 U.S. App. LEXIS 
14408, 2014 WL 3719158

• Shortly after filing suit, Taransky's lawyer 
contacted her designated Medicare contractor 
repeatedly, requesting the exact amount of 
Medicare's claim. In one letter, counsel 
complained: "I cannot negotiate the case 
unless I know the full amount of Medicare's 
claim." JA at 295. In another, he stated: "I 
would like to try to resolve Ms. Taransky's
claim, but will have difficulty doing so without 
knowledge of Medicare's lien and its benefit 
payments in this matter." JA at 307.



• On November 20, 2009, the Superior Court 
granted Taransky's motion and entered an 
order for "good cause shown," stating that the 
settlement did not include any Medicare 
expenses: "[N]o portion of the recovery 
obtained by [Taransky] in this matter is 
attributable to medical expenses or other 
benefits compensated by way of a collateral 
source." JA at 260, 261. The order specified that 
the settlement amount was "allocated solely to 
recovery for bodily injury, disability, pain and 
suffering, emotional distress, and such non-
economic and otherwise-uncompensated loss 
as plaintiff may have suffered." JA at 261.

• Taransky v. Sec'y of the United States HHS, 760 
F.3d 307, 2014 U.S. App. LEXIS 14408, 2014 WL 
3719158

Ethics in Lien 
Resolution

Taransky v. Sec'y of the 
United States HHS

760 F.3d 307, 2014 U.S. App. LEXIS 
14408, 2014 WL 3719158



• After Taransky settled her case, a Medicare 
contractor demanded reimbursement of the 
$10,121.15 that the Medicare program had paid 
on her behalf. Taransky refused to pay, citing the 
NJCSS and the allocation order she had received 
from the Superior Court. She also contended 
that the Government could not demand 
reimbursement from a tortfeasor's liability 
settlement under the MSP Act because a 
tortfeasor was not a "primary plan" under the 
meaning of the statute, and that reimbursement 
would be inequitable because she had not 
recovered any of her medical expenses.

Ethics in Lien 
Resolution

Taransky v. Sec'y of the 
United States HHS

760 F.3d 307, 2014 U.S. App. LEXIS 
14408, 2014 WL 3719158



• Here, Taransky's settlement agreement expressly
anticipated Medicare's lien, and provided that
reimbursement to the Medicare program would be
"satisfied and discharged from the settlement
proceeds." JA at 271. There is also substantial evidence
to support the agency's factual finding that the
settlement included the costs of Taransky's medical
care.

• Before entering into the settlement agreement,
Taransky's counsel repeatedly contacted her Medicare
contractor to determine the amount of the program's
lien, so he could use the amount to justify her
settlement demand. See, e.g., JA at 294 (stating
counsel's intent to "negotiate this case using [an
estimate of Medicare's benefits] as a basis for potential
settlement")

Ethics in Lien 
Resolution

Taransky v. Sec'y of the 
United States HHS

760 F.3d 307, 2014 U.S. App. LEXIS 
14408, 2014 WL 3719158



• JA at 295 ("I cannot negotiate the case unless I know
the full amount of Medicare's claim."). After the
settlement, counsel certified that Taransky's lawsuit
included "certain expenses for medical treatment,"
and "[s]ome of the medical treatment for the
personal injuries suffered by [Taransky] was paid for
through the federal government's Medicare
program." JA at 267.

• Given the substantial evidence that Taransky was
compensated for her medical costs, she cannot now
hide behind [**19] the lump sum settlement to
deprive the Government of the reimbursement it is
owed.

Ethics in Lien 
Resolution

Taransky v. Sec'y of the 
United States HHS

760 F.3d 307, 2014 U.S. App. LEXIS 
14408, 2014 WL 3719158



Medicare Advantage Plans
The Medicare Advantage Secondary Payer Statute

The Medicare Advantage (MA or Part C) statute includes its own provision regarding
the role of an MA plan as secondary payer. The MA statute’s secondary payer
provision, at 42U.S.C. § 1395w-22(a)(4), states that:

Notwithstanding any other provision of law, a Medicare+Choice organization
may (in the case of the provision of items and services to an individual under a
Medicare+Choice plan under circumstances in which payment under this subchapter
is made secondary pursuant to section 1395y(b)(2) of this title) charge or authorize
the provider of such



FINALLY, MSPM, CH. 7, § 50.4.4 PROVIDES, IN RELEVANT PART:

Medicare Advantage Plans
The Medicare Advantage Secondary Payer Statute

(A) the insurance carrier, employer, or other entity which under such law, plan, 
or policy is to pay for the provision of such services, or

(B) such individual to the extent that the individual has been paid under such 
law, plan, or policy for such services.



FINALLY, MSPM, CH. 7, § 50.4.4 PROVIDES, IN RELEVANT PART:

Medicare Advantage Plans
The Medicare Advantage Secondary Payer Regulations

On January 28, 2005, the Medicare Advantage regulations were amended. The Secretary of Health and Human Services, in
respect for the basic rule that Medicare does not pay for services to the extent that Medicare is not the primary payer,
adopted 42 CFR § 422.108 which provides for the secondary payer responsibilities of a MA plan:

42 CFR § 422.108(f) states that:

The rules established under this section supersede any State laws, regulations, contract
requirements, or other standards that would otherwise apply to MA plans. A State
cannot take away an MA organization’s right under Federal law and the MSP regulations
to bill, or to authorize providers and suppliers to bill, for services for which Medicare is
not the primary payer. The MA organization will exercise the same rights to recover
from a primary plan, entity, or individual that the Secretary exercises under the MSP
regulations in subparts B through D of part 411 of this chapter.



FINALLY, MSPM, CH. 7, § 50.4.4 PROVIDES, IN RELEVANT PART:

Medicare Advantage Plans
The Downward Spiral Begins

In re: Avandia Marketing, Sales Practices and Products Liability Litigation, 
685 F.3d 353 (3d Cir. 2012)

The plan argued that the MSP Act itself, even without reference to the Medicare Advantage statutes, is broad enough 
to include a Medicare Advantage plan within the parties that may bring a private right of action for double damages 
under 42 U.S.C. § 1395y(b)(3)(A). The private cause of action statute states:

“There is established a private cause of action for damages (which shall be in an amount double the amount otherwise 
provided) in the case of a primary plan which fails to provide for primary payment (or appropriate reimbursement) in 
accordance with paragraphs (1) and (2)(A).”

The Court here agreed, and reversed the lower court’s ruling. The Third Circuit concluded that an MAO has the same 
right to recover as the Medicare Trust Fund. The Medicare statute has  two separate causes of action. When the 
Medicare Trust Fund makes a conditional payment and the primary payer does not reimburse it, the United States may 
bring suit pursuant to § 1395y(b)(2)(B)(iii). Also, there is a private right of action with no particular plaintiff specified 
under § 1395y(b)(3)(A) any time a primary payer fails to make required payments.



FINALLY, MSPM, CH. 7, § 50.4.4 PROVIDES, IN RELEVANT PART:

Medicare Advantage Plans
Parra v. Pacificare of Arizona, Inc., 715 F3d 1146 (9th Cir. 2013)

“In Care Choices, the Sixth Circuit unanimously rejected an HMO's invocation of federal 
question jurisdiction in a suit against one of its insureds, holding that §
1395mm(e)(4) merely permitted HMOs to create a contractual right of 
reimbursement. Id. at 788-90; accord Nott v. Aetna U.S. Healthcare, Inc., 303 F. Supp. 
2d 565, 571 (E.D. Pa. 2004) ("[W]hile granting statutory permission to include recovery 
provisions in their contracts, Congress did not create a mechanism for the private 
enforcement of subrogation rights of Medicare substitute[s].").



FINALLY, MSPM, CH. 7, § 50.4.4 PROVIDES, IN RELEVANT PART:

We agree. The MAO Statute simply allows PacifiCare to provide via its contracts 
that its insurance is secondary to other available plans and allows recovery from 
a primary plan that refuses to reimburse the MAO for payments made on behalf 
of a participant. In the end, the MAO's claim thus arises by virtue of its decision 
to include provisions allowing such recovery in its contract with plan participants.
(Parra v Pacificare of Arizona, Inc., 715 F3d 1146, 1154 [9th Cir 2013])

Medicare Advantage Plans
Parra v. Pacificare of Arizona, Inc., 715 F3d 1146 (9th Cir. 2013)



FINALLY, MSPM, CH. 7, § 50.4.4 PROVIDES, IN RELEVANT PART:

2. The Private Cause of Action
PacifiCare next argues that the Private Cause of Action authorizes its claim against the 
Survivors. PacifiCare relies heavily on In re Avandia Mktg., 685 F.3d at 356, which held 
that § 1395y(b)(3)(A) provided a MAO a private right of action against third-party 
tortfeasors for medical expenses advanced on behalf of plan participants. We need not 
resolve whether Avandia was decided correctly because it does not aid PacifiCare.

Parra v. Pacificare of Arizona, Inc., 715 F3d 1146, 1154 (9th Cir. 2013)

Medicare Advantage Plans
Parra v. Pacificare of Arizona, Inc., 715 F3d 1146 (9th Cir. 2013)



FINALLY, MSPM, CH. 7, § 50.4.4 PROVIDES, IN RELEVANT PART:

Medicare Advantage Plans
The Worst-Case Scenario

Humana Med. Plan, Inc. v. W. Heritage Ins. Co., No. 15-11436, 1:12- cv-20123-MCG 
(11th Cir. Aug. 8, 2016).

Ms. Reale was the injured plaintiff in a personal injury case against Hamptons West
Condominium Association. Hamptons West was insured by Western Heritage Insurance
Company. Humana paid medical bills for Ms. Reale's injuries, as a Medicare Advantage
plan; it paid $19,155.41 in expenses. Humana requested reimbursement while the
personal injury suit was still pending.

Ms. Reale and Western Heritage agreed to settle the personal injury claim for
$115,000.00. Ms. Reale represented in the Release that there was no Medicare lien, and
she also agreed to indemnify and hold harmless defendant and its insurance company.



FINALLY, MSPM, CH. 7, § 50.4.4 PROVIDES, IN RELEVANT PART:

Humana first attempted to sue Ms. Reale and her attorney in federal district court
seeking reimbursement. The district court initially dismissed Humana's complaint for
lack of subject matter jurisdiction, but it later vacated that order after Humana moved
to correct the order. However, prior to the hearing to consider Humana's motion,
Humana voluntarily dismissed its action against Ms. Reale and her attorney.

The state court applied Florida law regarding collateral indemnity and subrogation and
concluded that Humana was only entitled to $3,685.03. On appeal by Humana, Ms.
Reale's case was dismissed for lack of jurisdiction by the Florida appellate court,
determining that only upon exhaustion of the administrative process does the Medicare
Act provide for federal judicial review, and it expressly preempts state law. See 42 U.S.C.
§§ 1395w-22(g)(5) and 1395w- 26(b)(3), respectively.

Medicare Advantage Plans
The Worst-Case Scenario – Humana Med. Plan, Inc. v. W. Heritage Ins. Co.



FINALLY, MSPM, CH. 7, § 50.4.4 PROVIDES, IN RELEVANT PART:

Still unpaid, and perhaps motivated by double damages, Humana then sued the
liability carrier, Western Heritage, for failure to reimburse, arguing that the Medicare
Secondary Payer Act's private cause of action provision allows a suit for double
damages when an insurance company fails to reimburse a Medicare Advantage plan.
(Note that this double damages provision is found nowhere within the wording of
the Medicare Advantage statute, 42 U.S.C. §§ 1395w-21, et.seq.)

The district court agreed with Humana, and followed the Third Circuit's decision in
In re Avandia Mktg., Sales Practices & Prods. Liab. Litig., 685 F.3d 353 (3rd Cir.
2012).

Medicare Advantage Plans
The Worst-Case Scenario – Humana Med. Plan, Inc. v. W. Heritage Ins. Co.



FINALLY, MSPM, CH. 7, § 50.4.4 PROVIDES, IN RELEVANT PART:

Medicare Advantage Plans
Liability of Plaintiff’s Attorney

Medicare Advantage plans have also sued the plaintiff’s attorney in these cases
where the plan is not reimbursed. The Eastern District of Virginia, in Humana v.
Paris Blank, LLP, 187 F.Supp.3d 676 (E.D. Va. 2016), held that “regulation dictates
that MAOs ‘exercise the same rights to recovery from a primary plan, entity, or
individual that the Secretary exercises under the MSP regulations in subparts B
through D of part 411 of this chapter.’ 42 C.F.R. § 422.108(f). CMS has promulgated
regulations identifying attorneys as an entity from which recovery may be sought
under the MSP law by the Secretary. See id. § 411.24(g). Accordingly, Plaintiff may
maintain suit against Defendants for recovery of conditional payments.”

Paris Blank, 187 F.Supp.3d at 682-83.



FINALLY, MSPM, CH. 7, § 50.4.4 PROVIDES, IN RELEVANT PART:

Medicare Advantage Plans
Liability of Plaintiff’s Attorney

In this case’s aftermath, plaintiff’s attorney has been sued by Medicare Advantage
plans in cases throughout the country, in addition to plaintiffs themselves.

See, e.g., Humana Health Benefit Plan of Louisiana, Inc. v. Falcon, 3:17-cv-00596-
JWD-EWD (M.D. La., Complaint filed August 30, 2017);

Humana Ins. Co. v. Pelham, 4:17-cv-00374-RH-CAS (N.D. Fla., Complaint filed August
18, 2017);

United Healthcare Ins. Co. v. Kardoulis, 1:16-cv-735 (E.D.N.Y., Complain filed
February 11, 2016).



FINALLY, MSPM, CH. 7, § 50.4.4 PROVIDES, IN RELEVANT PART:

Medicare Advantage Plans
Liability of Plaintiff’s Attorney

Aetna Life Insurance Co. v. Guerrera, 300 F.Supp.3d 367 (D. Conn. 2018)

Fortunately, in the only case within the Second Circuit to determine the issue of the
liability of plaintiff’s attorneys, the United States District Court for the District of
Connecticut ruled that neither plaintiffs nor attorneys, were primary payers, and
therefore the private cause of action was not triggered, and the MA plan’s cause of
action as against plaintiff’s counsel for double damages was dismissed.



FINALLY, MSPM, CH. 7, § 50.4.4 PROVIDES, IN RELEVANT PART:

Medicare Advantage Plans
Liability of Plaintiff’s Attorney

Aetna Life Insurance Co. v. Guerrera, 2020 US Dist LEXIS 139949 (D Conn Aug. 5, 
2020, No. 3:17-CV-00621 (KAD))

Unfortunately, however, in subsequent motion practice, the Court granted summary
judgment for double damages against the original Defendant, who had already paid
out the settlement.

“Plaintiff's motion for partial summary judgment is GRANTED. The Clerk of Court is
directed to enter judgment as to Count One in favor of Plaintiff in the amount of
$19,708.32.”

Aetna Life Ins. Co. v Guerrera, 2020 US Dist LEXIS 139949, at *36 (D Conn Aug. 5,
2020, No. 3:17-CV-00621 (KAD))



FINALLY, MSPM, CH. 7, § 50.4.4 PROVIDES, IN RELEVANT PART:

Medicare Advantage Plans
Liability of Plaintiff’s Attorney

Aetna Life Insurance Co. v. Guerrera, 2020 US Dist LEXIS 139949 (D Conn Aug. 5, 
2020, No. 3:17-CV-00621 (KAD))

This determination, is dangerous for plaintiffs and their counsel as it may trigger any
indemnification and hold harmless clauses in the underlying release.

This determination is pending appeal in the Second Circuit currently, and is heavily
briefed.



FINALLY, MSPM, CH. 7, § 50.4.4 PROVIDES, IN RELEVANT PART:

Medicare Advantage and Part D Plans
and the PAID ACT 

(ii) SPECIFIED INFORMATION.— In responding to any query made on or after the
date that is 1 year after the date of the enactment of this clause from an applicable
plan related to a determination described in subparagraph (A)(i), the Secretary,
notwithstanding any other provision of law, shall provide to such applicable plan—

(I) whether a claimant subject to the query is, or during the preceding 3-year
period has been, entitled to benefits under the program under this title on any
basis; and

(II) to the extent applicable, the plan name and address of any Medicare
Advantage plan under part C and any prescription drug plan under part D in
which the claimant is enrolled or has been enrolled during such period.

42 U.S.C.  § 1395y(b)(8)(G)



Medicare Set-Asides

Does the law require the
establishment of a Medicare Set-Aside?



FINALLY, MSPM, CH. 7, § 50.4.4 PROVIDES, IN RELEVANT PART:

Medicare Set-Asides

MSAs in Workers’ Compensation Cases vs. MSAs in Liability Cases:

The Two Doors



Medicare Set-Asides



FINALLY, MSPM, CH. 7, § 50.4.4 PROVIDES, IN RELEVANT PART:

Medicare Set-Asides

There is no legal mandate to establish an MSA in any case. CMS has confirmed such
in administrative publications. “Medicare’s interests must be protected; however,
CMS does not mandate a specific mechanism to protect those interests. The law
does not require a ‘set-aside’ in any situation. The law requires that the Medicare
Trust Funds be protected from payment for future services whether it is a Worker’s
Compensation or liability case. There is no distinction in the law.”

- Sally Stalcup, MSP Regional Coordinator, CMS Region VI (May 25, 2011 Handout).



FINALLY, MSPM, CH. 7, § 50.4.4 PROVIDES, IN RELEVANT PART:

Medicare Set-Asides
When to submit a WCMSA for CMS Review

While there are no statutory or regulatory provisions requiring that a WCMSA proposal be
submitted to CMS for review, submission of a WCMSA proposal is a recommended process. More
information on this process can be found on the WCMSA Submissions page

If you choose to submit a WCMSA for review, CMS requires that you comply with its established
policies and procedures. CMS will only review WCMSA proposals that meet the following criteria:
The claimant is a Medicare beneficiary and the total settlement amount is greater than
$25,000.00;
or
The claimant has a reasonable expectation of Medicare enrollment within 30 months of the
settlement date and the anticipated total settlement amount for future medical expenses and
disability/lost wages over the life or duration of the settlement agreement is expected to be
greater than $250,000.00



FINALLY, MSPM, CH. 7, § 50.4.4 PROVIDES, IN RELEVANT PART:

Medicare Set-Asides
2 – All Regional Administrators Answer: Situations where an individual has a
“reasonable expectation” of Medicare enrollment for any reason include but are
not limited to:

a) The individual has applied for Social Security Disability Benefits;

b) The individual has been denied Social Security Disability Benefits but
anticipates appealing that decision;

c) The individual is in the process of appealing and/or re-filing for Social
Security Disability Benefits;

d) The individual is 62 years and 6 months old (i.e., may be eligible for
Medicare based upon his/her age within 30 months); or

e) The individual has an End Stage Renal Disease (ESRD) condition but does not
yet qualify for Medicare based upon ESRD.



FINALLY, MSPM, CH. 7, § 50.4.4 PROVIDES, IN RELEVANT PART:

Medicare Set-Asides

There is no legal mandate to establish an MSA in any case. CMS has confirmed such
in administrative publications. “Medicare’s interests must be protected; however,
CMS does not mandate a specific mechanism to protect those interests. The law
does not require a ‘set-aside’ in any situation. The law requires that the Medicare
Trust Funds be protected from payment for future services whether it is a Worker’s
Compensation or liability case. There is no distinction in the law.”

- Sally Stalcup, MSP Regional Coordinator, CMS Region VI (May 25, 2011 Handout).



Medicare Set-Asides



Medicare Set-Asides



FINALLY, MSPM, CH. 7, § 50.4.4 PROVIDES, IN RELEVANT PART:

Medicare Set-Asides
“Despite some lingering counsel by lawyers and structured settlement companies
that MSAs are required in settlements of any kind with Medicare beneficiaries who
are likely to incur significant future medical expenses, neither insurers nor Medicare
beneficiaries are required to allocate any portion of settlement funds, whether
under workers’ compensation plans or liability policies, to future medical expenses.
No such obligation is imposed by the MSP statute, Section 111, or any other laws,
regulations, or Medicare guidance, and CMS has unmistakably confirmed this fact in
recent court filings, CMS Regional Office communications, and periodic Section 111
Town Hall Teleconferences.”

- An excerpt from “Dispelling Medicare Myths in Tort Settlements” by Kathryn
Butcher, Richard L. McConnell and Katherine R. McDonald

https://www.wiley.law/media/publication/57_Dispelling_Medicare_Myths_in_Tort_Settlements_May_2013.pdf


Medicaid Liens  



42 USCS § 1396k – Automatic Assignment
§ 1396k. Assignment, enforcement, and collection of rights of payments for medical care; 
establishment of procedures pursuant to State plan; amounts retained by State
(a) For the purpose of assisting in the collection of medical support payments and other payments 

for medical care owed to recipients of medical assistance under the State plan approved under 
this title [42 USCS §§ 1396 et seq.], a State plan for medical assistance shall—

(1) provide that, as a condition of eligibility for medical assistance under the State plan to an 
individual who has the legal capacity to execute an assignment for himself, the individual is 
required—

(A) to assign the State any rights, of the individual or of any other person who is eligible for 
medical assistance under this title [42 USCS §§ 1396 et seq.] and on whose behalf the 
individual has the legal authority to execute an assignment of such rights, to support (specified 
as support for the purpose of medical care by a court or administrative order) and to payment 
for medical care from any third party;

42 USCS § 1396k (LexisNexis, Lexis Advance through Public Law 117-80, approved December 27, 
2021).



§ 1396a. State plans for medical assistance 
[Effective January 1, 2023]

• (a) Contents. A State plan for medical assistance must—
• (1) provide that it shall be in effect in all political subdivisions of the State, and, 

if administered by them, be mandatory upon them;



§ 1396a. State plans for medical assistance (cont’d)

(H) that to the extent that payment has been made under the State plan for 
medical assistance in any case where a third party has a legal liability to 
make payment for such assistance, the State has in effect laws under which, 
to the extent that payment has been made under the State plan for medical 
assistance for health care items or services furnished to an individual, the 
State is considered to have acquired the rights of such individual to payment 
by any other party for such health care items or services; and

42 USCS § 1396a.



FINALLY, MSPM, CH. 7, § 50.4.4 PROVIDES, IN RELEVANT PART:

Medicaid Liens
The Federal Anti-Lien Statute

The Federal Anti-Lien Statute (42 U.S.C. § 1396p(a)(1)):

(a) Imposition of lien against the property of an individual on account of medical
assistance rendered to him under a State plan.

(1) No lien may be imposed against the property of any individual prior to his death
on account of medical assistance paid or to be paid on his behalf under the
State plan, except —

(A) [in circumstances not relevant to personal injury cases].



FINALLY, MSPM, CH. 7, § 50.4.4 PROVIDES, IN RELEVANT PART:

Medicaid Liens
The Federal Anti-Recovery  Statute

The Federal Anti-Recovery Statute (42 U.S.C. § 1396p(b)(1)):

(b) Adjustment or recovery of medical assistance correctly paid under a State plan.

(1) No adjustment or recovery of any medical assistance correctly paid on behalf of an 
individual under the State plan may be made, except that the State shall seek 
adjustment or recovery of any medical assistance correctly paid on behalf of an 
individual under the State plan in the case of the following individuals:



FINALLY, MSPM, CH. 7, § 50.4.4 PROVIDES, IN RELEVANT PART:

Medicaid Liens
The Federal Anti-Recovery Statute

The Federal Anti-Recovery Statute (42 U.S.C. § 1396p(b)(1)):

except that the State shall seek recovery

(B) In the case of an individual who was 55 years of age or older when the 
individual received such medical assistance, the State shall seek adjustment or 
recovery from the individual’s estate, but only for medical assistance consisting 
of—(i) nursing facility services, home and community-based services, and 
related hospital and prescription drug services, or

(ii) at the option of the State, any items or services under the State plan (but not 
including medical assistance for medicare cost-sharing or for benefits described 
in section 1902(a)(10)(E) [42 USCS § 1396a(a)(10)(E)]).



FINALLY, MSPM, CH. 7, § 50.4.4 PROVIDES, IN RELEVANT PART:

Medicaid Liens
Arkansas Dept. of Health and Human Services v. Ahlborn, 547 U.S. 268 (2006)

Ahlborn was a college student who suffered brain damage after she was involved in
an automobile accident. She settled with the defendant for $550,000, which
represented approximately one-sixth of the full value of her case. The settlement
included past and future medical expenses as well as other types of damages. It did
not allocate amounts for each type of damage. Arkansas Medicaid argued that it was
entitled to the full balance of what it had paid in medical expenses – $215,615.30 –
from the settlement proceeds. Ahlborn, on the other hand, argued that Medicaid
was entitled to only one-sixth of the entire recovery, since she had only settled for
one-sixth of what she was entitled to herself.



FINALLY, MSPM, CH. 7, § 50.4.4 PROVIDES, IN RELEVANT PART:

Medicaid Liens
Arkansas Dept. of Health and Human Services v. Ahlborn, 547 U.S. 268 (2006)

Justice Stevens of the U.S. Supreme Court made an additional observation in dicta:

“Read literally and in isolation, the anti-lien prohibition contained in §1396p(a)
would appear to ban even a lien on that portion of the settlement proceeds that
represents payments for medical care. Ahlborn does not ask us to go so far,
though; she assumes that the State's lien is consistent with federal law insofar as
it encumbers proceeds designated as payments for medical care. Her argument,
rather, is that the anti-lien provision precludes attachment or encumbrance of the
remainder of the settlement.”

Ahlborn, 547 U.S. at 284.



FINALLY, MSPM, CH. 7, § 50.4.4 PROVIDES, IN RELEVANT PART:

Medicaid Liens
Arkansas Dept. of Health and Human Services v. Ahlborn, 547 U.S. 268 (2006)

“Only that portion of the settlement proceeds which reasonably represents
compensation for medical expenses may be subject to a Medicaid lien.

To the extent that the lien attempts to attach to proceeds designated for loss of
earnings, pain and suffering, or other categories of damages, those elements are
the plaintiff’s personal property and cannot be part of a lien.

Such a lien on such proceeds would run afoul of the Federal Anti-Lien Statute.”



FINALLY, MSPM, CH. 7, § 50.4.4 PROVIDES, IN RELEVANT PART:

Medicaid Liens
Wos v. E.M.A., 568 US 627 (2013)

The parents settled their lawsuit for $2.8 million, due in large part to insurance
policy limits, and in approving the settlement the trial court placed one-third of the
$2.8 million recovery into an interest-bearing escrow account pursuant to N.C. Gen.
Stat. § 108A-57(a). The U.S. Supreme Court held that 42 U.S.C.S. § 1396p(a)(1)
preempted § 108A-57(a)'s irrebuttable presumption that one-third of a tort recovery
was attributable to a Medicaid beneficiary's medical expenses because, in some
circumstances, § 108A-57(a) allowed the State to take a portion of a Medicaid
beneficiary’s tort judgment or settlement that was not designated as a payment for
medical care.



FINALLY, MSPM, CH. 7, § 50.4.4 PROVIDES, IN RELEVANT PART:

Medicaid Liens
Chipping away at Ahlborn

Encompass Indem. Co. v. Bates, 2012-Ohio-4503 (Ct App 2012)
“In his second assignment of error, Bates argues that the trial court erred in failing to apply a pro
rata formula in calculating the reimbursement amount to which ODJFS is entitled. Based upon the
opinion of his former lawyer, Bates argues that although he settled his case for $100,000, his case
actually had a value of at least $500,000, if there had been sufficient insurance coverage.
According to Bates, the $100,000 settlement represented only about 20 percent of the true value
of his case. Therefore, Bates contends that ODJFS may not be reimbursed more than 20 percent of
the amount it paid towards Bates's medical bills (20 percent of $67,245.37 equals $13,449.07).
Bates argues that to the extent Ohio law permits ODJFS to recover more than this amount, it
conflicts with federal law and is unenforceable. Bates relies principally upon Arkansas Dept. of
Health and Human Sers. v. Ahlborn, 547 U.S. 268, 126 S. Ct. 1752, 164 L. Ed. 2d 459 (2006), to
support his argument.”

Encompass Indem. Co. v Bates, 2012-Ohio-4503, ¶ 12 (Ct. App. 2012).



FINALLY, MSPM, CH. 7, § 50.4.4 PROVIDES, IN RELEVANT PART:

Medicaid Liens

Chipping away at Ahlborn

"In response to the Ahlborn decision, the Ohio legislature amended R.C. 5101.58 to
add division (G)(2), which provided for the deduction of attorney's fees and costs
before allocating the state's recovery. Mulk at ¶ 19. That provision provides:

…After fees, costs, and other expenses are deducted from the total judgment,
award, settlement, or compromise, the department of job and family services or
appropriate county department of job and family services shall receive no less than
one-half of the remaining amount, or the actual amount of medical assistance
paid, whichever is less.”

Encompass Indem. Co. v. Bates, 2012-Ohio-4503, ¶ 17 (Ct. App. 2012).



FINALLY, MSPM, CH. 7, § 50.4.4 PROVIDES, IN RELEVANT PART:

Medicaid Liens

Chipping away at Ahlborn
Encompass Indem. Co. v. Bates, 2012-Ohio-4503 (Ct. App. 2012)

“Based upon our reasoning in Mulk, we reject Bates's contention that ODJFS'
reimbursement right is subject to a pro rata reduction. Ohio law preserves an injured
Medicaid recipient's recovery for categories of damages other than medical expenses.
In addition, unlike Ahlborn, here there is no stipulation regarding what percentage
of the settlement constituted payment for Bates's medical expenses.”

Encompass Indem. Co. v. Bates, 2012-Ohio-4503, ¶ 21 (Ct. App. 2012)



FINALLY, MSPM, CH. 7, § 50.4.4 PROVIDES, IN RELEVANT PART:

"If a . . . settlement . . . fails to specify what portion of the . . . settlement . . . is in
payment of medical expenses, there shall be a presumption that the . . . settlement . .
. applies first to the medical expenses incurred by the claimant in an amount equal to
the medical assistance benefits paid." Id. at § 22(c), inserted by St. 2010, c. 131, § 72.

Here, the plaintiffs recovered from a third party and must repay MassHealth for the
benefits it provided. The settlement agreement does not disaggregate any portion of
the lump-sum payment to the plaintiffs to pay for any particular type of injury, cause
of action, or plaintiff. Therefore, the statutory presumption applies, and all
MassHealth expenditures get repaid off the top.

Bence v. Hunt, 92 Mass App Ct 1130, 103 NE3d 765 (2018).

Medicaid Liens
Chipping away at Ahlborn



FINALLY, MSPM, CH. 7, § 50.4.4 PROVIDES, IN RELEVANT PART:

Medicaid Liens
Chipping away at Ahlborn

Schmidt v. Bellevue Med. Ctr., L.L.C., 2018 US Dist LEXIS 85006 (D. Neb. May 21, 2018)

“Plaintiffs also argue that even if DHHS is entitled to a lien for medical expenses, the
amount must be reduced by an amount proportionate to the reduction of the jury's
award. Plaintiffs argue that DHHS's attempt to assert a lien for its full expenditure in
this matter runs afoul of the federal anti-lien requirments addressed in Wos v. E.M.A.
ex rel. Johnson, 568 U.S. 627, 133 S. Ct. 1391, 185 L. Ed. 2d 471 (2013), and Ark. Dep't
of Health & Human Servs. v. Ahlborn, 547 U.S. 268, 126 S. Ct. 1752, 164 L. Ed. 2d 459
(2006).”



FINALLY, MSPM, CH. 7, § 50.4.4 PROVIDES, IN RELEVANT PART:

Medicaid Liens
Chipping away at Ahlborn

Schmidt v. Bellevue Med. Ctr., L.L.C., 2018 US Dist LEXIS 85006 (D. Neb. May 21, 2018)

“Neither Ahlborn nor Wos prevents recovery of the lien asserted in this case. Unlike the 
ADHS in Ahlborn, DHHS has asserted a lien only on S.S.'s medical expenses that DHHS 
actually paid. Further, unlike the presumed medical expenses in Wos, the medical 
expenses in this case are known. DHHS has provided evidence of itemized medical 
expenses to support its claim. The anti-lien requirements discussed 
in Ahlborn and Wos therefore do not apply to this case. The statutes and case law 
expressly grant DHHS subrogation rights to the full amount it paid for medical expenses. 
The expenses claimed are supported by evidence and the amount is undisputed. 
Accordingly, there is no legal basis to reduce the lien in this case.

Schmidt v. Bellevue Med. Ctr., L.L.C., 2018 US Dist LEXIS 85006, at *7-8 (D. Neb. May 21, 2018)



FINALLY, MSPM, CH. 7, § 50.4.4 PROVIDES, IN RELEVANT PART:

Medicaid Liens
Gallardo v. Marstiller – certiorari granted by SCOTUS 

Gallardo v. Dudek, an Eleventh Circuit case from Florida, held that the Florida
Medicaid agency is not only entitled to place a lien on the settlement for past
medical expenses, but also may place its lien on the portion of the settlement
designated for future medical expenses.

This is now scheduled for oral argument before the United States Supreme Court in
January 2022 (case now called Gallardo v. Marstiller). If upheld, this would expand
Medicaid’s right of recovery, especially in cases where there is a substantial future
medical component.



FINALLY, MSPM, CH. 7, § 50.4.4 PROVIDES, IN RELEVANT PART:

Medicaid Liens
Gallardo v. Marstiller – certiorari granted by SCOTUS 



ANOTHER INTERESTING FACE WAS THE FEDERAL GOVERNMENT’S PARTICIPATION IN THIS CASE. THE UNITED STATES APPEARED AS 
AMICUS SUPPORTING THE PETITIONER MS. GALLARDO. ATTORNEY VIVEK SURI OF THE SOLICITOR GENERAL’S OFFICE ARGUED, 
AND I THINK BOILED DOWN THE ISSUE WELL INTO A FEW SENTENCES. THIS IS WHILE DISCUSSING THE ISSUE OF THE STATE 
ENFORCING ITS RIGHT TO MEDICALS BY ACTIVELY
ANOTHER INTERESTING FACE WAS THE FEDERAL GOVERNMENT’S PARTICIPATION IN THIS CASE. THE UNITED STATES APPEARED AS 
AMICUS SUPPORTING THE PETITIONER MS. GALLARDO. ATTORNEY VIVEK SURI OF THE SOLICITOR GENERAL’S OFFICE ARGUED, 
AND I THINK BOILED DOWN THE ISSUE WELL INTO A FEW SENTENCES. THIS IS WHILE DISCUSSING THE ISSUE OF THE STATE 
ENFORCING ITS RIGHT TO MEDICALS BY ACTIVELY PARTICIPATING IN THE UNDERLYING LITIGATION, HE ARGUES:  

BUT WHAT THE STATE IS DOING HERE IS IT'S NOT GOING AFTER THE TORTFEASOR. IT'S GOING AFTER THE VICTIM OF THE 
ACCIDENT, AND IT'S SEEKING FUNDS THAT DON'T CORRESPOND TO THE THINGS IT PAID FOR. 

WE THINK THAT'S EXACTLY WHAT THE ANTI-LIEN CLAUSE PREVENTS THE STATE FROM DOING. 

PARTICIPATING IN THE UNDERLYING LITIGATION, HE ARGUES:  

BUT WHAT THE STATE IS DOING HERE IS IT'S NOT GOING AFTER THE TORTFEASOR. IT'S GOING AFTER THE VICTIM OF THE 
ACCIDENT, AND IT'S SEEKING FUNDS THAT DON'T CORRESPOND TO THE THINGS IT PAID FOR. 

WE THINK THAT'S EXACTLY WHAT THE ANTI-LIEN CLAUSE PREVENTS THE STATE FROM DOING. 

 
Another interesting face was the federal government’s participation in this case. The United States 
appeared as amicus supporting the Petitioner Ms. Gallardo. Attorney Vivek Suri of the Solicitor General’s 
office argued, and I think boiled down the issue well into a few sentences. This is while discussing the issue 
of the state enforcing its right to medicals by actively participating in the underlying litigation, he argues:   
 

But what the state is doing here is it's not going after the tortfeasor. It's going after the 
victim of the accident, and it's seeking funds that don't correspond to the things it paid 
for.  
 
We think that's exactly what the anti-lien clause prevents the state from doing.  

 

Medicaid Liens
Gallardo v. Marstiller – certiorari granted by SCOTUS 



Matter of Homan v. County of Cattaraugus Dept. 
of Social Servs.

• We conclude that the decision in Ahlborn does not permit a plaintiff to avoid a 
Medicaid lien altogether by settling with the tortfeasor for pain and suffering 
only. Also contrary to petitioner's contention, Ahlborn does not limit DSS to a 
right of subrogation rather than a lien inasmuch as, in Ahlborn, the DSS lien was 
in fact enforced by the Court, albeit not to the extent sought by DSS. We thus 
conclude that the court herein, pursuant to Ahlborn, properly concluded that a 
hearing is required to determine the total value of plaintiff's loss, from which the 
proportionate share of DSS of the settlement proceeds may then be calculated 
(see Harris v City of New York, 16 Misc 3d 674, 837 NYS2d 486 [2007]).

• Matter of Homan v. County of Cattaraugus Dept. of Social Servs., 74 AD3d 1754, 
1755 (4th Dept. 2010).



Veteran’s Administration, TRICARE, Federal Employee
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Veteran’s Administration, TRICARE, Federal Employee
42 U.S.C. § 2651. The Federal Medical Care Recovery Act

(a) Conditions; exceptions; persons liable; amount of recovery; subrogation; assignment. In any case in which
the United States is authorized or required bylaw to furnish or pay for hospital, medical, surgical, or dental care
and treatment(including prostheses and medical appliances) to a person who is injured or suffers a disease, after
the effective date of this Act, under circumstances creating a tort liability upon some third person (other than or
in addition to the United States and except employers of seamen treated under the provisions of section 322of
the Act of July 1, 1944 (58 Stat. 696), as amended (42 U.S.C. 249)) to pay damages therefor, the United States
shall have a right to recover (independent of the rights of the injured or diseased person) from said third person,
or that person's insurer, the reasonable value of the care and treatment so furnished, to be furnished, paid for,
or to be paid for and shall, as to this right be subrogated to any right or claim that the injured or diseased
person, his guardian, personal representative, estate, dependents, or survivors has against such third person to
the extent of the reasonable value of the care and treatment so furnished, to be furnished, paid for, or to be
paid for. The head of the department or agency of the United States furnishing such care or treatment may also
require the injured or diseased person, his guardian, personal representative, estate, dependents, or survivors,
as appropriate, to assign his claim or cause of action against the third person to the extent of that right or claim.



FINALLY, MSPM, CH. 7, § 50.4.4 PROVIDES, IN RELEVANT PART:

Veteran’s Administration, TRICARE, Federal Employee
Federal Employee Benefit Health Act

“The terms of any contract under this chapter which relate to the nature, provision,
or extent of coverage or benefits (including payments with respect to benefits) shall
supersede and preempt any State or local law, or any regulation issued thereunder,
which relates to health insurance or plans.”



FINALLY, MSPM, CH. 7, § 50.4.4 PROVIDES, IN RELEVANT PART:

Veteran’s Administration, TRICARE, Federal Employee
Coventry Health Care of Mo., Inc. v. Nevils, 137 S. Ct. 1190, 1198, 197 L. Ed. 2d 572, 
582, 2017 U.S. LEXIS 2614, *15-16, 85 U.S.L.W. 4193, 26 Fla. L. Weekly Fed. S 531, 

2017 WL 1377380

Without §8902(m)(1), there would be no preemption of state insurance law. FEHBA
contract terms have preemptive force only as they “relate to the nature, provision,
or extent of coverage or benefits (including payments with respect to benefits),”
§8902(m)(1)—i.e., when the contract terms fall within the statute’s preemptive
scope. It is therefore the statute that “ensures that [FEHBA contract] terms will be
uniformly enforceable nationwide, notwithstanding any state law relating to health
insurance or plans.” Brief for United States as Amicus Curiae 28 (internal quotation
marks omitted).



FINALLY, MSPM, CH. 7, § 50.4.4 PROVIDES, IN RELEVANT PART:

Veteran’s Administration, TRICARE, Federal Employee
Coventry Health Care of Mo., Inc. v. Nevils, 137 S. Ct. 1190, 1198, 197 L. Ed. 2d 572, 
582, 2017 U.S. LEXIS 2614, *15-16, 85 U.S.L.W. 4193, 26 Fla. L. Weekly Fed. S 531, 

2017 WL 1377380

Nevils further contends that, if §8902(m)(1) covers subrogation and
reimbursement clauses in OPM contracts, then the statute itself would violate
the Supremacy Clause by assigning preemptive effect to the terms of a
contract, not to the laws of the United States. We conclude, however, that the
statute, not a contract, strips state law of its force.



ERISA
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ERISA
Preemption of State Law:  FMC Corp. v. Holliday, 498 U.S. 52 (1990) 

We read the deemer clause to exempt self-funded ERISA plans from state laws that 
‘regulate insurance’ within the meaning of the saving clause. . . State laws that 
directly regulate insurance are ‘saved’ but do not reach self-funded employee benefit 
plans because the plans may not be deemed to be insurance companies, other 
insurers, or engaged in the business of insurance for purposes of such state laws. On 
the other hand, employee benefit plans that are insured are subject to indirect state 
regulation. An insurance company that insures a plan remains an insurer for purposes 
of state laws, ‘purporting to regulate insurance’ after application of the deemer
clause [of ERISA]. The insurance company is therefore not relieved from state 
insurance regulation. The ERISA plan is consequently bound by state insurance 
regulations insofar as they apply to the plan’s insurer.



ERISA
Self – Funded Plans vs. Insured Plans

• Hypothetical #1: Employer writes check to an insurance company for premiums. 
Insurer assumes the risk for all medical bills for the employee according to the 
plan. While still an ERISA plan, state laws regulating insurance, including anti 
subrogation laws such as NY GOL §5-335 would apply.

• Hypothetical#2: Employer collects and deposits payments directly into the plan’s 
trust account and then hires an Insurance company to negotiate with providers 
and administer the trust disbursements = 

Self funded plan, entitled to  strict enforcement of plan terms.
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ERISA
U.S. Airways v. McCutchen, 133 S.Ct. 1537 (April 16, 2013)

“US Airways . . . is seeking to enforce the modern-day equivalent of an “equitable lien by agreement.” 
And that kind of lien—as its name announces—both arises from and serves to carry out a contract’s 
provisions. . . . So enforcing the lien means holding the parties to their mutual promises. . . . Conversely, 
it means declining to apply rules—even if they would be “equitable” in a contract’s absence—at odds 
with the parties’ expressed commitments. McCutchen therefore cannot rely on theories of unjust 
enrichment to defeat US Airways’ appeal to the plan’s clear terms.
. . .
Even in equity, when a party sought to enforce a lien by agreement, all provisions of that agreement 
controlled. So too, then, in a suit like this one.
. . .
The plan, in short, is at the center of ERISA. And precluding McCutchen’s equitable defenses from 
overriding plain contract terms helps it to remain there.”

This is a major holding that confirmed that the terms of the plan, contracting away equitable defenses 
like the made-whole doctrine or common-fund doctrine, were enforceable against the member.
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ERISA

McCutchen on Remand 

Summary Plan Description

vs. 

Plan Document
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ERISA
Montanile v. Bd. of Trustees of the Nat’l Elevator

Industry Health Benefit Plan, 136 S.Ct. 651 (January 20, 2016)

When a participant dissipated the whole settlement on nontraceable items, the
fiduciary could not bring a suit to attach the participant’s general assets under §
502(a)(3) of the Employee Retirement Income Security Act of 1974 (ERISA), 29
U.S.C.S. § 1132(a)(3), because the suit was not one for appropriate equitable relief;
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ERISA
Carpenter Tech. Corp. v. Weida, 300 F. Supp. 3d 663, 670, 2018 U.S. Dist. LEXIS 

5559, *15-16, 2018 WL 398297

The settlement funds subject to the medical lien were never kept as a separate,
identifiable asset. They were converted to a general asset of the defendant and his
wife as tenants by the entireties, and thus out of the reach [**25] of the plaintiff.
Further, the factual evidence indicates that the settlement funds were entirely
dissipated before the complaint was filed, and that the defendant commingled the
settlement funds with his and his wife's general assets.

Carpenter Technology cannot collect against the defendant's general assets or his
assets jointly owned with his wife. The settlement funds no longer exist as a
separate identifiable fund, and thus the relief requested cannot be granted.
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ERISA
Bd. of Trs. of the Nat'l Elevator Indus. Health Ben. Plan v. Goodspeed, 377 F. Supp. 

3d 471, 478, 2019 U.S. Dist. LEXIS 73314, *14, 2019 WL 1934475

The gross settlement proceeds were sent to Mr. Calcagnini, Esq., a New York attorney who
represented Defendant and his wife and who represents Defendant in this action. Id. 9.

"After accounting for his costs of bringing the tort action and his fee for doing so, [Mr.
Calcagnini] then remitted a check made payable to [Defendant and his wife] in the net
sum of $304,463.22." Id.

On October 10, 2017, Defendant and his wife “deposited the check for the net settlement
proceeds [totaling $304,463.22] into a jointly held bank account with rights of
survivorship.” Id. 10. The couple use the joint bank account “for a variety of purposes,”
including receiving pension payments. Id. “[T]he settlement funds from the tort action
against Dr. Rose were commingled with various other monies” in the account. Id.
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ERISA
Bd. of Trs. of the Nat'l Elevator Indus. Health Ben. Plan v. Goodspeed, 377 F. Supp. 

3d 471, 478, 2019 U.S. Dist. LEXIS 73314, *14, 2019 WL 1934475

Between October 10, 2017 and May 31, 2018, the couple “spent or [withdrew] from
[the joint] account the sum of $359,470.” Id. 11.

“Of the money withdrawn or transferred out of the [joint] account, [the couple]
transferred $200,000 into a jointly owned certificate of deposit with rights of
survivorship,” and “jointly purchased a van for $62,000.”

The holding in Carpenter is that the act of depositing a settlement into a joint checking
account converts the specifically identifiable fund into general assets against which an
equitable lien cannot be attached. See 300 F. Supp. 3d at 671-72. Respectfully, the
Court is not persuaded that the holding of Carpenter rests on firm ground.
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ERISA
TRUSTEES OF THE 1199SEIU NATIONAL BENEFIT FUND FOR HEALTH AND HUMAN SERVICE 

EMPLOYEES v. ALFREDO COTTO, LAW OFFICE OF WILLIAM PAGER, AND WILLIAM PAGER, ESQ.

III. The Fund's Lien Takes Priority Over the Defendants' Attorneys' Fees

Finally, the defendants argue that even if the Fund is entitled to recover some of the
settlement proceeds, they cannot impose a constructive trust on the entire amount
of the settlement because a portion of the funds belong to Cotto's attorneys for
their services in the state court personal injury case.

Trustees of the 1199SEIU Natl. Ben. Fund for Health & Human Serv. Emples. v. Cotto,
2020 US Dist LEXIS 178207, at *15 (EDNY Sep. 28, 2020, No. 18-CV-
7123(AMD)(CLP))



FINALLY, MSPM, CH. 7, § 50.4.4 PROVIDES, IN RELEVANT PART:

In other words, the plan expressly limits the common-fund doctrine by providing that the
Fund's recovery takes priority over the payment of the defendants' attorneys' fees.
"Neither general principles of unjust enrichment nor specific doctrines reflecting those
principles—such as the double-recovery or common-fund rules—can override the
applicable contract." McCutchen, 569 U.S. at 106. Therefore, the defendants are not
entitled to recover their attorneys' fees until the Fund is paid in full.

Trustees of the 1199SEIU Natl. Ben. Fund for Health & Human Serv. Emples. v. Cotto, 2020
US Dist LEXIS 178207, at *16-17 (EDNY Sep. 28, 2020, No. 18-CV-7123(AMD)(CLP)).

ERISA
TRUSTEES OF THE 1199SEIU NATIONAL BENEFIT FUND FOR HEALTH AND HUMAN SERVICE 

EMPLOYEES v. ALFREDO COTTO, LAW OFFICE OF WILLIAM PAGER, AND WILLIAM PAGER, ESQ.



FINALLY, MSPM, CH. 7, § 50.4.4 PROVIDES, IN RELEVANT PART:

CONCLUSION

The plaintiff's summary judgment is granted in its entirety. The constructive trust imposed 
by the Court in January of 2020 will remain in effect, and the defendants are directed to 
turn over the entire amount of the settlement recoveries, up to $38,262.19, to the plaintiff 
immediately upon receipt of this order or as soon as such funds become available. The 
Clerk of Court is directed to enter judgment in favor of the plaintiff and close this case.

SO ORDERED.

/s/ Ann M. Donnelly

Trustees of the 1199SEIU Natl. Ben. Fund for Health & Human Serv. Emples. v. Cotto, 2020 
US Dist LEXIS 178207, at *17 (EDNY Sep. 28, 2020, No. 18-CV-7123(AMD)(CLP))
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ERISA
The “Probate Exception” to Federal Jurisdiction

Petitioner argues that  the Plan could not  remove  because it was not a defendant in the 
underlying state court action, and because ERISA does not provide a basis for subject matter 
jurisdiction in this case…

…While it is clear that the probate exception applies to diversity jurisdiction, there is some 
disagreement as to whether it also applies to federal question jurisdiction. The Second 
Circuit has not explicitly addressed the issue, and there is a split among the circuit courts 
that have. 



As Petitioner makes clear, "[t]he res of Mr. Boisseau is subject exclusively to the jurisdiction 
of the Oswego County Surrogate’s Court. Any claim against the settlement proceeds is a 
claim against his estate. 11 Mem. at 7. Therefore, the probate exception requires that the 
Court remand this action to the Oswego County Surrogate’s Court.”

In re Boisseau, 2017 US Dist. LEXIS 11964 (NDNY Jan. 30, 2017, No. 5:16-CV-0549 (LEK/ATB)).

ERISA
The “Probate Exception” to Federal Jurisdiction



Fitch v. Am. Elec. Power Sys. Comprehensive Med. Plan, 2021 US Dist. LEXIS
230556, at *28 (SD Ohio Dec. 2, 2021, No. 21-cv-576)

c. The Probate Exception Applies

Having determined that both of AEP's claims could fall into the Probate Court’s jurisdiction, 
the Court must now determine whether the probate exception currently bars the Court 
from adjudicating AEP's ERISA § 502(a)(3) action against the Fitches. This, ultimately, boils 
down to whether the Settlement Proceeds are still within the "custody" or "control" the 
Probate Court. See Chevalier, 803 F.3d at 801. The Court finds that they are.

Fitch v. Am. Elec. Power Sys. Comprehensive Med. Plan, 2021 US Dist LEXIS 230556, at *28 
(SD Ohio Dec. 2, 2021, No. 21-cv-576).

ERISA
The “Probate Exception” to Federal Jurisdiction



Ethics in Lien Resolution
ABA MODEL Rule 1.15—Safekeeping Property

(a) A lawyer shall hold property of clients or third persons that is in a lawyer's possession in connection with 
a representation separate from the lawyer's own property. Funds shall be kept in a separate account 
maintained in the state where the lawyer's office is situated, or elsewhere with the consent of the client 
or third person. Other property shall be identified as such and appropriately safeguarded. Complete 
records of such account funds and other property shall be kept by the lawyer and shall be preserved for a 
period of [five years] after termination of the representation.

(d) Upon receiving funds or other property in which a client or third person has an interest, a lawyer shall 
promptly notify the client or third person. Except as stated in this rule or otherwise permitted by law or 
by agreement with the client, a lawyer shall promptly deliver to the client or third person any funds or 
other property that the client or third person is entitled to receive and, upon request by the client or 
third person, shall promptly render a full accounting regarding such property.

(e) When in the course of representation a lawyer is in possession of property in which two or more persons 
(one of whom may be the lawyer) claim interests, the property shall be kept separate by the lawyer until 
the dispute is resolved. The lawyer shall promptly distribute all portions of the property as to which the 
interests are not in dispute.



• Comment

[4] Paragraph (c)(4) also recognizes that third parties may have lawful claims 
against specific funds or other property in a lawyer’s custody, such as a client’s 
creditor who has a lien on funds recovered in a personal injury action. A lawyer 
may have a duty under applicable law to protect such third-party claims against 
wrongful interference by the client. In such cases, when the third-party claim is not 
frivolous under applicable law, the lawyer must refuse to surrender the property to 
the client until the claims are resolved. A lawyer should not unilaterally assume to 
arbitrate a dispute between the client and the third party, but, when there are 
substantial grounds for dispute as to the person entitled to the funds, the lawyer 
may file an action to have a court resolve the dispute. (Emphasis added.)

Ethics in Lien Resolution



Building the “Ethical Wall”

Outsourcing lien resolution to a third-party like Precision Resolution 
allows us to master the arguments regarding relatedness that 
plaintiff’s counsel may be unable to argue. 

The plaintiff was dying due to prostate cancer and plaintiff’s counsel argued that the failure to properly diagnose the condition 
resulted in $180K in Medicare conditional payment claims.

Further, because of the Medicare bills, the plaintiff argues that they need an additional $180K to settle the case – and they get it!

After the settlement of the case, Precision Resolution’s attorneys make the argument to Medicare that the charges were not caused 
by the defendants’ conduct. Precision Resolution’s appeal is successful, resulting in a $0.00 Medicare repayment amount.

Precision Resolution’s fees equaled $5,500.00, resulting in a net savings to the plaintiff of $175,000.00

A Case Study:
Failure to Diagnose Cause of Action



In most jurisdictions it is likely that these fees can be charged as a case 
expense.*

The truth is there is no universally applicable answer here. Whether or not 
fees for specialized services, namely lien reporting and resolution services, 
can be passed along to the plaintiff as a case expense is determined by a 
number of important factors.

These factors include but are not limited to, case jurisdiction, providing the 
plaintiff with timely notice and the option, and the language set forth in your 
contingent fee agreement. We can provide you with relevant bar opinions and 
language.

Can fees for lien reporting and resolution be 
charged to the plaintiff as a case expense?

*References to fee and case expenses and retainer agreements are not to be viewed as legal advice. Please refer to your local bar rules.

If you want to charge fees for
lien resolution as a case expense, 
including language similar to that found 
below in your contingent retainer 
agreement, is a good place to start.  

This retainer agreement is solely limited to all steps necessary to bring the Workers’ Compensations 
and/or liability action to trial, verdict or settlement and does not include appellate practice, 
surrogate's, probate, estate, bankruptcy, tax, nonrecourse lending/funding work; future medical 
treatment allocations or projections, legal work pertaining to Medicare, Medicare Set-Asides, 
Medicaid, Medicare Advantage Plan, social services, VA, TRICARE or other government or private 
health insurance or benefit issues including but not limited to future Set Aside funds or legal work 
pertaining to Medicare, Medicaid, Medicare Advantage Plan, social services or other government or 
private health insurance or benefit evaluation, reporting, reduction, satisfaction and resolution. 

The client understands there is no guarantee of recovery and that Medicare, Medicaid, Medicare 
Advantage Plan, social services, or other government or private health insurance or benefit 
companies and others may assert liens or rights against any recovery. I understand that the Firm, in 
their discretion, may need to hire outside assistance in evaluating, reporting, reducing, satisfying 
and ultimately resolving any future medical treatment allocations, Medicare, Medicare Set-Asides, 
Medicaid, Medicare Advantage, Plan, social services or other government or private health 
insurance or benefit companies or other liens, which will be a cost deducted from my recovery.



Matter of _____________(2014)

• The Referee found that, in late March 2003, respondent's law office prepared a 
settlement statement indicating that respondent's law firm had, inter alia, taken a 
legal fee from the settlement proceeds in the amount of $137,430.36, pursuant  to 
Judiciary Law § 474-a, and set aside funds in the amount of $97,701.64, which were 
maintained in the law firm's trust account and earmarked for the Medicare lien. 

• The Referee further found that Medicare thereafter agreed to compromise the lien 
and, on April 29, 2003, respondent remitted to Medicare funds in the amount of 
$60,000 in full satisfaction of the lien. 

• The Referee found that, on May 27, 2003, respondent caused his law firm to receive 
an additional legal fee in the amount of $30,000 from the settlement proceeds that 
previously had been earmarked for the Medicare lien, and respondent remitted to 
the clients the residual balance of the earmarked funds, or $7,701.64.



• We confirm the factual findings of the Referee and conclude that respondent has 
violated the following former Disciplinary Rules of the Code of Professional 
Responsibility:  [****2] 

• DR 1-102 (a) (7) (22 NYCRR 1200.3 [a] [7])— [***4] engaging in conduct that 
[**516]  adversely reflects on his fitness as a lawyer;

• DR 9-102 (a) (22 NYCRR 1200.46 [a])—misappropriating client funds; and

• DR 9-102 (c) (4) (22 NYCRR 1200.46 [c] [4])—failing to pay or deliver to a client in 
a prompt manner as requested by the client the funds, securities or other 
properties in his possession that the client is entitled to receive.

Matter of _____________(2014)
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