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 Refresher: Bankruptcy Avoidance Actions

 The “Unwritten” Benefit to the Estate Defense and Measure 
of Recovery in Fraudulent Transfer Claims

 Extending the Lookback Period under 544(b)(1)

 The Limits of BFP v. Res. Trust Corp, 511 U.S. 531

 “Control Test” for Imputation of Fraudulent Intent

 Extraterritorial Reach of Bankruptcy Courts

Topics Covered
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Preference Claims/Defenses
Fraudulent Transfers
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 Elements of the preference claim

 While insolvent, customer pays vendor for goods/services vendor 
previously provided  to customer

 Debtor pays vendor on or within 90-days before petition date

 Vendor receives better treatment than if it received a Chapter 7 
distribution

 Policy

 Assures equality of distribution

 Discourages diminution of debtor’s estate during slide into bankruptcy

Bankruptcy Avoidance Actions
Preference Claims
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 Codified in 11 U.S.C. § 547(c):

 Contemporaneous Exchange Exception

 Ordinary Course of Business Defense

 Subsequent Advance of New Value

 Other Defenses

 Earmarking Doctrine

 Conduit Defense

Bankruptcy Avoidance Actions
Preference Defenses 
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 Actual Fraudulent Transfers - Section 548(a)(1)): any transfer 
made or obligation incurred with the “actual intent to hinder, 
delay or defraud” creditors

 Constructive Fraudulent Transfers - Section 548(a)(2): any 
transfer made for less than reasonably equivalent value at a 
time debtor was insolvent

 State Law Avoidable Transfers (UVTA) – Section 544(b)

Bankruptcy Avoidance Actions
Fraudulent Transfers
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The Unwritten Defense:
“For the Benefit of the Estate”
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 Section 550(a): “the trustee may recover, for the benefit of the 
estate, the property transferred, or, if the court so orders, the 
value of such property…”

 Question 1: When the trustee seeks to avoid, but not recover 
under § 550(a), does the benefit of the estate test still apply?

 Question 2: If the trustee does attempt to recover under § 550(a), 
does the benefit of the estate language limit the trustee to a 
recovery that would be sufficient to satisfy creditor claims? 

The Unwritten Defense
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 Pre-Code cases uniformly required avoidance to benefit the 
estate

 Whiteford Plastics Co. v. Chase Natl. Bank, 179 F.2d 582 (2d Cir. 
1950) 

 post-confirmation avoidance would only benefit debtor, not 
general unsecured creditors

 Note dissent, arguing the court should remand with instructions 
to ensure that benefit of avoided transaction made available to 
creditors

Question 1
The Unwritten Defense
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 Decisions under the Code have split

 Benefit to estate implicit requirement (i.e., following Whiteford)

 Adelphia Recovery Trust v. Bank of Am., 390 B.R. 80 (SDNY 2008)

 U.S. Glove, Inc. v. Jacobs (In re U.S. Glove, Inc.), No. 21-10172-t11, 2021 Bankr. LEXIS 1576 (Jun. 
11, 2021)

 Weaver v. Aquila Energy Mktg. Corp., 196 B.R. 945 (Bankr. S.D. Tex. 1996)

 Barber v. McCord Auto Supply (In re Pearson Indus.), 178 B.R. 753 (Bankr. C.D. Ill. 1995)

 Benefit to estate is not required (emphasize distinction b/t avoidance and recovery)

 Peterson v. Berg (In re Berg), 387 B.R. 524 (Bankr. N.D. Ill. 2008) abrogated on other grounds, In 
re Crane, 742 F.3d 702 (7th Cir. 2013)

 Decker v. Tramiel (In re JTS Corp.), 617 F.3d 1102 (9th Cir. 2010)

Question 1
The Unwritten Defense
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Question 2
The Unwritten Defense

For purposes of this analysis, assume recovery under Section 550(a) is required. 
Does the “benefit of the estate” language limit the amount of recovery?

Position 1: Fraudulent transfer laws are 
remedial, rather than punitive, recovery limited 
to amount necessary to satisfy creditor claims

 In re Cybergenics Corp., 226 F.3d 237 
(3d Cir. 2000)

 U.S. Glove v. Jacobs, Adv. No. 21-1009, 
(Bankr. D.N.M. June 11, 2021)

 Slone v. Lassiter (In re Grove-Merritt), 
406 B.R. 778 (Bankr. S.D. Ohio 2009)

 Murphy v. Town of Harrison (In re 
Murphy), 331 B.R. 107 (Bankr. S.D.N.Y. 
2005).

Position 2: Recovery is not capped at the 
aggregate amount of unsecured claims

 In re JTS Corp., 617 F.3d 1102 (9th Cir. 
2010); Clinton v. Acequia, Inc. (In re 
Acequia, Inc.), 34 F.3d 800 (9th Cir. 1994)

 Stalnaker v. DLC, Ltd., 376 F.3d 819 (8th 
Cir. 2004) 

 MC Asset Recovery, LLC v. Southern Co., 
2006 WL 5112612 (N.D. Ga. Dec. 11, 
2006)

 Lim v. Miller Parking Co., 526 B.R. 202 
(Bankr. E.D. Mich. 2015)

 In re Tronox Inc., 464 B.R. 606 (Bankr. 
S.D.N.Y. 2012)
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Question 2 – Position 1
The Unwritten Defense

 Protection for Creditors: Avoidance powers are intended “to protect creditors 
generally from prejudice resulting from transfers of the debtor's property for less 
than fair consideration[.] . . . That objective can and must be reconciled with state 
law and public interest by limiting the measure of avoidance damages under 
Sections 548 and 550 to the amount necessary to make creditors of the debtor's 
estate whole.” In re Murphy, 331 B.R. at 122

 Restoration of the Estate: 

 The ultimate purpose of this section is “to restore the estate to the financial condition it would have 
enjoyed if the transfer had not occurred” – not create a windfall. In re Grove-Merritt, 406 B.R. at 811

 “[T]he proper focus in these actions is not on what the transferee gained by the transaction, but 
rather on what the bankruptcy estate lost as a result of the transfer.” Gill v. Maddalena (In re 
Maddalena), 176 B.R. 551, 557 (Bankr. C.D. Cal. 1995)

 Remedial, not punitive: “[W]e need to take a moment to remember some 
fundamentals about fraudulent transfer law. Fraudulent transfer laws are 
intended to promote payment to creditors; that is, the statutes are remedial, 
rather than punitive.” In re Best Prods. Co., 168 B.R. 35, 57 (Bankr. S.D.N.Y. 1994)
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Question 2 - Position 2 
The Unwritten Defense 

 Historical basis: Under the Bankruptcy Act, could avoid a fraudulent transfer in its entirety for the 
benefit of the estate and that recovery was not limited to the amount of unsatisfied creditor claims. 
See Moore v. Bay, 284 U.S. 4 (1931); see also Stalnaker v. DLC Ltd., 295 B.R. 593 (B.A.P. 8th Cir. 
2003).

 Statutory interpretation: Congress used the phrase “to the extent of” earlier in section 550(a) –
but they did not use it to say “to the extent of the benefit of the estate” and create a cap. In re 
Tronox Inc., 464 B.R. at 614.

 Floor, but no ceiling: “[T]he ‘for the benefit of the estate’ clause in § 550 sets a minimum floor for 
recovery in an avoidance action—at least some benefit to the estate—but does not impose any 
ceiling on the maximum benefits that can be obtained once that floor is met.” Id.

 Creditors ≠ estate. “‘[F]or the benefit of the estate’ does not mean for the benefit of creditors. . . . 
[t]he estate is more than the interest of creditors.” In re Physiotherapy Holdings, Inc., 2017 Bankr. 
LEXIS 3774 (Bankr. D. Del. Nov. 1, 2017)

 Principles of equity: “[T]he [bankruptcy estate] has a greater equitable claim to the transferred 
funds than does [the defendant wrongdoer]” – thus, whether the estate receives a windfall is 
irrelevant. In re Acequia, Inc., 34 F.3d at 812.
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 Section 544(b) allows a trustee to avoid any transfers that are 
“voidable under applicable law[.]”

 If trustee relies on state fraudulent transfer law (e.g., the 
Uniform Fraudulent Transfer Act, as adopted), such laws may 
provide a cap

 UFTA § 7: a creditor may avoid a transfer or obligation "to 
the extent necessary to satisfy the creditor’s claim" 

 UFTA § 8: "the creditor may recover judgment for the value 
of the asset transferred . . . or the amount necessary to 
satisfy the creditor’s claim, whichever is less"

Measure of Recovery – UFTA v. 550(a)
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 Different proceedings, different purposes: “[A state law cap] 
reflects the different purposes of a fraudulent transfer 
proceeding brought under state law by a creditor on behalf 
of that creditor only, and an action pursued by a bankruptcy 
estate representative on behalf of the ‘estate.’” In re Tronox 
Inc., 464 B.R. at 615-16

 Preemption: There is no basis to find “that state law is 
controlling where the recovery in a proceeding under 544(b) 
as well as 548 is controlled by 550, a federal statute.” Id. at 
616

Measure of Recovery – UFTA v. 550(a)
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Expanding Lookback Period 
Under Section 544(b)(1)
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 Two-Year Statute of Limitations (11 USC § 548):

 Trustee limited to two-year statute of limitations for fraudulent 
transfers sought under Section 548(a)(1) and (2) of the Bankruptcy 
Code 

 (i.e., Actual/Intentional Fraudulent Transfer or Constructively 
Fraudulent Transfer)

 Extended Lookback Period Under State Law (11 USC § 544(b)):

 Trustee may use longer state-law statute of limitations under state law 
that is available to creditors under § 544(b).

Expanding Lookback Period under Section 544(b)(1):
Section 548 vs. 544(b)
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 Section 544(b):

 [T]he trustee may avoid any transfer of an interest of the debtor in property or 
any obligation incurred by the debtor that is voidable under applicable law by a 
creditor holding an unsecured claim that is allowable under section 502[.]

 Standing in the Creditor’s Shoes:

 Often analogized as the Trustee “Standing in the Shoes of a Creditor” to pursue 
fraudulent transfer claims See Wagner v. Ultima Homes Inc. (In re Vaughan Co. 
Realtors), 498 B.R. 297 (D. N.M. 2013); Gordon v. Webster (In re Webster), 629 
B.R. 654 (N.D. GA. 2021)

Expanding Lookback Period under Section 544(b)(1):
Section 544(b) & “Standing in Creditor’s Shoes”
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 State Law Avoidance:

 Lookback Period Extended Under Uniform Voidable Transactions 
Act (UVTA, 2014) and Uniform Fraudulent Transfer Act (UFTA, 
1984) via Section 544(b)

 Most States (and Puerto Rico) have Adopted Either UVTA or 
UFTA

 Exceptions: Alaska, Louisiana, Maryland, Virginia

Expanding Lookback Period under Section 544(b)(1):
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 (UVTA Section 4(a)(1) & 4(a)(2), 5(a))

 4-Year Lookback: Not later than four years after the transfer was made or the 

obligation was incurred

- or -

 One-Year Discovery Rule (for Actual/Intentional/Hinder/Delay): if later than 4 years, 

not later than one year after the transfer or obligation was or could reasonably have 

been discovered by the claimant

 (UVTA 5(b))

 1-Year Lookback:  Not later than one year after the transfer was made for insider 

transfer while debtor was insolvent, regardless of reasonably equivalent value

Expanding Lookback Period under Section 544(b)(1):
Up to 4 Years (or Longer) Under UVTA
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 IRS: 10 years from date of assessment to pursue claims 
under the IRC.

 26 U.S.C. § 6502(a):

(a) Length of Period

Where the assessment of any tax imposed by this title has been made
within the period of limitation properly applicable thereto, such tax
may be collected by levy or by a proceeding in court, but only if the
levy is made or the proceeding begun— (1) within 10 years after the
assessment of the tax, or

Expanding Lookback Period under Section 544(b)(1): 
IRS 10-year Statute of Limitations
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 Mukamal v. Kipnis (In re Kipnis), 555 B.R. 877 (Bankr. S.D. Fla. 2016)

 U.S. Bankruptcy Judge Robert Mark

 Ch.  7 trustee in charge of the estate of construction consultant Donald 
Kipnis, Debtor

 Intentional Transfers at Issue. Ch. 7 Trustee permitted to sue debtor’s wife 
to recover money and a condominium that were transferred to her in 2005 
in a move the trustee said was done to avoid creditors

 Stepping into 10-Year Old Shoes. Section 544(b), which gives bankruptcy 
trustees the right to “step into the shoes of” creditors and sue on their 
behalf to recover funds, allows trustees to enjoy the 10-year period 
granted the IRS when suing on the agency’s behalf and does not 
constrain them to shorter state statutes of limitations

Expanding Lookback Period under Section 544(b)(1): 
IRS 10-year Statute of Limitations
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 Mukamal v. Kipnis (In re Kipnis), 555 B.R. 877 (Bankr. S.D. 
Fla. 2016)

 Plain Meaning Analysis

 Congress may never intended to vest the sovereign powers of 
the federal government — which cannot be constrained by state 
law statutes of limitations — in a bankruptcy trustee

 “The statute does not say that and this court cannot simply read 
such a limitation into the text” 

 “To do so would require the court to ignore basic and important 
rules of statutory construction.”

Expanding Lookback Period under Section 544(b)(1): 
IRS 10-year Statute of Limitations

23



 Kipnes and its Progeny: 10-Year Lookback Period

 Prillaman v. Monroe (In re Grobner), No. 17-90819, No. 18- 09025, 2019 Bankr. 
LEXIS 1450, 2019 WL 2031060, at *3 (Bankr. C.D. Ill. 2019)

 Vieira v. Gaither (In re Gaither), 595 B.R. 201 (Bankr. D.S.C. 2018) 

 Hillen v. U.S. Bank, N.A. (In re CVAH, Inc.), 570 B.R. 816 (Bankr. D. Idaho 2017)

 Undecided? 

 See, New York Districts (but see In re Tronox, 503 B.R. 239 (Bankr. S.D.N.Y. 2013)

Expanding Lookback Period under Section 544(b)(1): 
IRS 10-year Statute of Limitations
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 Splits within Circuits:  Does the Trustee get a 10-year lookback, or tax is 
assessment a triggering action?

 Compare:

 Polichuk, 506 B.R. at 428 (E.D. Penn. 2014) holding that trustee could invoke IRS's 
extended statute of limitations to avoid transfers up to ten years prior to filing of 
bankruptcy petition despite lack of assessment

 Gordon v. Webster (In re Webster), 629 B.R. 654 (N.D. GA. 2021) allowing the Trustee to 
step into the shoes of the IRS but rejecting that the Trustee may use a 10-year statute of 
limitations regardless of the moment of assessment or accrual of tax liability

Expanding Lookback Period under Section 544(b)(1): 
IRS 10-year Statute of Limitations
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 Allowed v. Allowable

 Does “Allowable” mean the creditor must file a proof of claim in the case or be an actual 
creditor of the debtor for the Trustee to “step into its shoes”?

 Most courts hold creditor must be actual and have filed a proof of claim in 
case for trustee to be considered “Allowable” and give the Trustee 
standing under the state fraudulent transfer law 

 In re J.R. Deans Company, Inc., 249 B.R. 121, 131 (Bankr. D. S.C. 2000) (Since no asbestos 
claimant had filed a proof of claim, no allowable claim under 544(b))

 In re Wellman, 1998 WL 2016787, *3 (Bankr. D. S.C. 2016) (only an unsecured creditor 
that has filed a proof of claim has an allowable claim that may be used by the trustee to 
pursue a Section 544(b) claim). 

Expanding Lookback Period under Section 544(b)(1): 
IRS 10-year Statute of Limitations

Definition of “Allowable"
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 Other Views. Some courts deem claims “Allowable” for the purposes of 
Section 544(b) if the claim has not been successfully been objected to –
even if no proof of claim has been filed

 Finkel v. Polichuk (In re Polichuk), 506 B.R. 405 (Bankr. E.D. Pa. 2014): 

 Section 544(b)’s reference to “allowable” is distinct from the use of “allowed” 
in Section 502. To be allowable, a proof of claim under Section 502 does not 
need to be filed. Rather, the filing of a proof of claim makes the claim allowed, 
unless successfully objected to by a party in interest

Expanding Lookback Period under Section 544(b)(1): 
IRS 10-year Statute of Limitations

Definition of “Allowable"
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 Growing Trend: Lookback period available to the Trustee has 
expanded over the prior decade

 Fair to say in the majority of jurisdictions, Trustee may step into the 
shoes of the IRS and use 10-year statute of limitations where IRS is an 
actual creditor in the debtor’s bankruptcy proceedings

 However, a few courts have even expanded definition of “allowable” 
and permit Trustee to take advantage of the statute of limitations of 
creditors that have not filed proofs of claim, including IRS

Expanding Lookback Period under Section 544(b)(1): 
IRS 10-year Statute of Limitations

Definition of “Allowable"
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The Limits of: 
BFP v. Res. Trust Corp., 511 U.S. 531 

(1994)
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BFP v. Res. Trust Corp., 511 U.S. 531 (1994)

 Properties sold at “force-sale” mortgage foreclosure 
sales properly conducted pursuant to a state’s 
foreclosure statute presumed to have been sold for 
“reasonably equivalent value” for purposes of Section 
548 of the Bankruptcy

 Just say “No” to Federally Created Clouds. State governments 
have interest in enforcing and carrying out state-created real 
estate laws without being under a “federally created cloud” 

Limits of BFP v. Res. Trust Corp.
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 Non exclusive “BFP Factors”:

 Supported SCOTUS’ holding that [at least most] state mortgage foreclosure statutes 
are designed to result in sales which bring “reasonably equivalent value”

 Notice Requirement – notice is required to defaulting landowners

 Time Requirement – a substantial amount of time prior to the commencement 
of the action is provided

 Publication of Notice of Sale – requirement that the notice of sale be 
published; and

 Bidding Procedures and Rules – bidders must strictly comply to bidding 
procedures and rules

Limits of BFP v. Res. Trust Corp.
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Limitations of BFP:

 SCOTUS Expressly Limited to State Law Real 
Property Foreclosures

“[O]ur opinion today covers only mortgage 
foreclosures of real estate," and "[t]he 
considerations bearing upon other foreclosures and 
forced sales (to satisfy tax liens, for example) may 
be different"

Limits of BFP v. Res. Trust Corp.
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 Lowry v. Southfield Neighborhood Revitalization Initiative (In re Lowry), 
___ F.4th ___, 2021 U.S. App. LEXIS 38533 (6th Cir. Dec. 27, 2021)

 County obtained decree of foreclosure, allowing it to acquire the property 
under applicable Michigan law

 County sold the property for $15k to the City of Southfield, which re-sold to a 
neighborhood revitalization program for $1

 Property assessed at $104k, debtor alleged FMV of $152k

 After being sued by neighborhood initiative to have him removed from the 
property, debtor filed chapter 13 and an adversary case to avoid the transfers 
as fraudulent

Limits of BFP v. Res. Trust Corp.
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In re Lowry: 

BFP not applicable because

 No auction process at all (a condition that the Michigan 
Supreme Court later determined violated takings jurisprudence)

 County acquired for the “minimum bid” which “had no apparent 
relation to the value of the property and was only about ten 
percent of the alleged fair-market value”

 In BFP, by contrast, the foreclosure sale price “was at least 
somewhat correlated to the value of the property in the not-
purely-market conditions of a statutory foreclosure sale”

Limits of BFP v. Res. Trust Corp.
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 See also Smith v. SIPI, LLC (In re Smith), 811 F.3d 228 (7th Cir. 
2016)

 In tax foreclosure system at issue, "bidders bid how little money that are 
willing to accept in return for payment of the owner's delinquent taxes." 
Consequently, unlike in a mortgage foreclosure sale, "the bid amounts bear 
no relationship to the value of the underlying real estate")

 See also Hackler v. Arianna Holding Co., LLC (In re Hackler),  938 
F.3d 473 (3rd Cir. 2019)

 Chapter 13 debtor allowed to avoid transfer of debtor's property valued at 
$335,000 to a holder of a $45,000 tax lien made during the 90-day period 
prior to bankruptcy as a preference under Section 547 of the Bankruptcy 
Code

Limits of BFP v. Res. Trust Corp.
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Control Test for Actual Fraudulent 
Transfer
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 Kirschner v. Large S'holders (In re Tribune Co. Fraudulent Conveyance Litigation), 10 F. 4th 147 (2d Cir. 
2021)

 Facing a decline in newspaper publishing revenues, Tribune's board of directors created a special 
committee comprised of all seven of the Board's independent directors to evaluate LBO to take 
company private

 Special Committee consulted 2 top shareholders (defendants in the following litigation) and its 
financial advisors

 Potential buyer proposed 2 step LBO process

 Step 1: Tribune would borrow $7B to pay off existing debt and buy approx. half of its shares from 
two large shareholders

 Step 2: Tribune would borrow $3.7B more to purchase all remaining shares 

 Tribune would then merge with a specially created closely-held shell corporation

 Two-step process ensured the two key shareholders could cash out before price of stock fell

“Control” Test for Actual Fraudulent Transfer
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 Litigation trustee asserted the shareholders, directors, and 
FAs received transfers that the corporation intended would 
hinder, delay, or defraud creditors

 Trustee alleged the fraudulent intent of officers could be 
imputed to the Special Committee, which approved LBO

 Alleged that officers provided knowingly flawed projections and 
solvency opinions to get result they wanted

“Control” Test for Actual Fraudulent Transfer
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 A corporation can only act through its directors and officers – thus, the 
court must “look to state law to determine who has the authority to act 
on behalf of a corporation (and therefore whose actions to review to see 
whether there was fraudulent intent or badges of fraud)”

 A corporation’s actual fraudulent intent may be established only through 
the actual intent of the individuals “in a position to control the disposition 
of [the transferor's] property”

 It would be “unreasonable to assume actual fraudulent intent whenever 
the members of a board of directors (or a committee created by that 
board) stood to profit from a transaction they recommended or approved”

 Fact that LBO presented high degree of risk in light of flawed projections 
provides, at best, case for negligence – not fraudulent intent

“Control” Test for Actual Fraudulent Transfer
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The Extraterritorial Reach of the 
Bankruptcy Court

Recovering Transfers Beyond the Border
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Split in Authority

 Some courts have held that 
a trustee can avoid a 
transfer of property that 
would have been 'property 
of the estate' prior to the 
transfer even if that 
property is not 'property of 
the estate' now, wherever 
that property is located 

 Whereas other courts have 
held that  the avoidance 
provisions of the 
Bankruptcy Code do not 
apply extraterritorially
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Two Primary Interests at Issue

Presumption 
against 
Extraterritoriality

International 
Comity
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“It is a longstanding principle of American law that legislation of Congress, unless a contrary intent 

appears, is meant to apply only within the territorial jurisdiction of the United States. This principle 

. . . rests on the perception that Congress ordinarily legislates with respect to domestic, not foreign 

matters. Thus, unless there is the affirmative intention of the Congress clearly expressed to give a 

statute extraterritorial effect, we must presume it is primarily concerned with domestic 

conditions. The canon or presumption applies regardless of whether there is a risk of conflict 

between the American statute and a foreign law. When a statute gives no clear indication of an 

extraterritorial application, it has none”

Presumption Against Extraterritoriality
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Two-Pronged Analysis

Prong 2:

 The Court looks to whether the case 
involves a domestic application of the 
statute by looking to the statute’s “focus” 

 If the conduct relevant to the statute’s 
focus occurred in the U.S., then it involves a 
permissible domestic application even if 
other conduct occurred abroad

 but if the relevant conduct occurred in a 
foreign country, the case involves an 
impermissible extraterritorial application 
regardless of any other conduct that 
occurred in the U.S.

Prong 1:

 The Court asks whether the statute gives a 
clear, affirmative indication that it applies 
extraterritorially. This does not require a 
“clear statement” in the statute, and the 
context of the statute can be consulted
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 Some courts have held that there are several indicia of congressional intent to rebut the 
presumption against extraterritoriality:

 First, under Section 541, all of a debtor's property, whether domestic or foreign, is 
"property of the estate" subject to the bankruptcy court's in rem jurisdiction

 Next, Section 548 incorporates Section 541. By incorporating the language of Section 
541, Section 548 plainly allows a trustee to avoid any transfer of property that would 
have been "property of the estate" prior to the transfer even if that property is not 
"property of the estate" now

 Finally, Congress provided that creditors are entitled to the debtor’s interests in property 
wherever located under Section 541 and that they may avoid a debtor's fraudulent 
transfer of the same property interests under Section 548

Analysis under Prong 1
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 Other courts have held that Congress did not intend for 
Sections 548 and 550 to apply extraterritorially to rebut the 
presumption:

 First, some sections of the Bankruptcy Code (like 541(a)(1) and 
1334(e)) do expressly apply extraterritorially, but Sections 548 
and 550 do not. Because Congress knows how to make a statute 
apply extraterritorially and chose not here, Sections 548 and 550 
do not rebut the presumption

 Moreover, the extraterritorial scope of Section 541(a)(1) is 
irrelevant because property that is the subject of an action does 
not become estate property until it is recovered

Contrary Analysis under Prong 1
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 Some courts have examined whether the transaction should be considered 
domestic or foreign to determine whether the presumption should apply at all:

 The Second Circuit has declined to adopt a balancing test which weighed the location of 
the account from which and to which the subsequent transfer was made, and the 
location or residence of the subsequent transferor and transferee

 Instead, the Second Circuit held that a domestic debtor's transfer of property from the 
U.S. is a domestic activity. The Court identified two factors that supported this 
conclusion: (1) the debtor is a domestic entity, and (2) the alleged fraud occurred when 
the debtor transferred property from U.S. bank accounts

 The Court expressly did not consider the location of the transferee because it could 
create a loophole where property could become recovery-proof if it were transferred 
outside the U.S., even if it were later transferred back to the U.S.

Analysis under Prong 2
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 “Comity, in the legal sense, is neither a matter of absolute obligation, on 
the one hand, nor of mere courtesy and good will, upon the other. But it is 
the recognition which one nation allows within its territory to the 
legislative, executive or judicial acts of another nation, having due regard 
both to international duty and convenience, and to the rights of its own 
citizens or of other persons who are under the protection of its laws”

 Comity applies when there is a “true conflict” between American and 
foreign law, meaning compliance with the laws of both countries would be 
impossible

 In bankruptcy, a conflict between two avoidance rules exists if it is impossible 
to distribute the debtor's assets in a manner consistent with both rules

International Comity
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Prescriptive v. Adjudicative Comity

Prescriptive Comity: 

 When viewed as a canon of statutory 
construction, comity can shorten the 
reach of a statute

 This doctrine asks should a court 
presume that Congress, out of respect 
for foreign sovereigns, limited the 
application of domestic law on a given 
set of facts

Adjudicative Comity: 

 On the other hand, comity can be 
viewed as a discretionary act of 
deference to decline to exercise 
jurisdiction over a case that should be 
decided in another country

 This doctrine asks, where a statute 
might otherwise apply, should a court 
abstain from exercising jurisdiction in 
deference to a foreign court that might 
be a more appropriate forum

 Also, the “true conflict” requirement is 
not consistently applied here
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 Comity in bankruptcy proceedings is especially important for two reasons: 

 First, deference to foreign insolvency proceedings will facilitate the orderly 
distribution of assets

 Second, Congress has explicitly recognized the importance of comity in 
insolvency situations first when it initially passed Section 304 of the 
Bankruptcy Code and again when it expanded that section into Chapter 15 
under BAPCPA

 Bankruptcy courts should ordinarily decline to adjudicate claims that subject to a 
foreign insolvency proceeding because the equitable and orderly distribution of a 
debtor's property requires consideration of all claims against the debtor’s limited 
assets in a single proceeding

Comity in the Bankruptcy Context
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Comity Analysis

Prescriptive Comity:

 Courts should consider:

 The interests of the U.S.

 The interests of the foreign state

 Those mutual interests the family of 
nations have in just and efficiently 
functioning rules of international law

 The Second Circuit has held that the US 
interest outweighs any foreign interest 
in an avoidance action for a domestic 
debtor, even if the initial transferee is in 
a foreign liquidation

Adjudicative Comity:

 There is no consensus on the factors a 
court should consider, but a good 
starting point is to consider:

 The strength of the U.S.’s interest in 
using a foreign forum

 The strength of the foreign governments' 
interests

 The adequacy of the alternative forum

 Some courts have already recognized a 
foreign bankruptcy proceeding as 
adequate
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Questions?
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