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Healthcare Fraud  
Enforcements Efforts 
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Healthcare Fraud Enforcement 
Results  

Civil Fraud Recoveries  
FY 2012 - 2016 ($ in Billions) 

Source: Fraud Statistics – Overview, Civil Division, U.S. DOJ 
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False Claims Act 

 Prohibits knowingly making or causing the submission of false 
claims for payment to the federal government 

 Prohibits knowingly retaining money owed to the government  

 Provides for treble (3x) damages and                                        
per claim penalty of between $5,500 and                                        
$11,000 (increased to between $10,957 and $21,916 as of 
2017 for FCA violations after Nov. 2015) 

 Allows for private parties (qui tam relators)                                           
to bring suit on behalf of the government                                   
and participate in % of any recovery 
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New Qui Tam Lawsuits 

Number of New Qui Tam Lawsuits 

Filed by Year (FY 2012 - 2016) 

Source: Fraud Statistics – Overview, Civil Division, U.S. DOJ 
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Overview of the Scope of Privilege 

Purpose of Attorney-Client Privilege 
 Protects confidential communications, oral and written, 

between an attorney and client obtaining legal advice. 

 Promotes freedom of consultation and encourages full 
discussion of the facts uninhibited by fear of disclosure. 
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Overview of the Scope of Privilege 

Privilege applies only if: 

(1) the asserted holder of the privilege is or sought to become a client;  

(2) the person to whom the communication was made (a) is a member of 

the bar of a court, or their subordinate and (b) in connection with this 

communication is acting as a lawyer. 

(3) the communication relates to a fact of which the attorney was informed 

(a) by the client (b) without the presence of strangers (c) for the 

purpose of securing primarily either (i) an opinion on law or (ii) legal 

services or (iii) assistance in some legal proceeding, and not (d) for the 

purpose of committing a crime or tort; and  

(4) the privilege has been (a) claimed and (b) not waived by the client. 

United States v. United Shoe Mach. Corp., 89 F. Supp. 357, 358-59 (D. Mass. 1950) 
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Overview of the Scope of Privilege 

The Corporate Miranda Warning 

 Upjohn Co. v. United States, 449 U.S. 383 (1981) 

• Attorney advises the individual that the attorney 
represents the organization and not the individual  

• Necessary for the employee to understand the 
company can waive the attorney-client privilege at 
any time and disclose the contents of the conversation 
between the lawyer and the employee, even if the 
employee objects.  
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Overview of the Scope of Privilege 

What is NOT Protected?  

 Existing documents handed to the attorney or staff are 
not protected 

 FACTS are not protected 

 Business advice and business analyses of options are not 
protected 

 Reports to management not involved are not protected 
unless provided in the course of providing management 
with legal advice 
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Overview of the Scope of Privilege 

Ethical Requirement of Confidentiality 

 Information might be protected by the duty of 
confidentiality but is not protected by the attorney-client 
privilege. 

 Both the duty of confidentiality and the attorney-client 
privilege encourage clients to trust his or her lawyers.  

 Both duties encourage clients to tell lawyers everything 
because with complete information, lawyers can provide 
the best and most appropriate advice. 
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Overview of the Scope of Privilege 

Confidentiality 

 The duty of confidentiality places ethical restrictions on a 
lawyer’s disclosure of information relating to the 
representation of the client.  

 ABA Model Rules of Professional Conduct Rule 1.6 sets 
forth the details of the duty of confidentiality. 

 The evidentiary principle of the attorney-client privilege 
is usually based on common law. 
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Overview of the Scope of Privilege 

Engaging Legal Counsel for an Investigation 

 In-house v. Outside Counsel 

 Requirement is for in-house counsel to serve in a 
limited role 

 No protection for business advice and commingled 
work 

 May be easier to establish limited role for outside 
counsel 
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Overview of the Scope of Privilege 

Purpose is Business not Legal Advice 

 Sending a document and requesting legal advice regarding the 
draft document does not necessarily show that the 
communication was privileged.  

 "Rather, Defendants must show, irrespective of whether one 
or more lawyers sent or received the communication, that the 
communication was confidential and that the primary 
purpose of the communication was to relay, request or 
transmit legal advice."                               
United States v. Davita, Inc., ___ F.R.D. ___,                               
2014 WL 4116590, at *3 (N.D. Ga. Mar. 31, 2014) 
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Overview of the Scope of Privilege 

Protections Are Limited 

 Having the attorney engage the FMV appraiser may not 
protect the appraisal. 

 Stating simply that staff should conduct  “an internal 
investigation” may be fact-finding and not directed by 
legal counsel. 
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Overview of the Scope of Privilege 

Burden 

 Privilege must be properly claimed 

 Burden is on the party claiming the privilege 

 Even inadvertent disclosure may waive the privilege if 
reasonable steps have not been taken  

 Privilege log is essential 
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Overview of the Scope of Privilege 

Reducing the Risk of Waiver 

 An overly broad designation of documents of documents 
as privileged may result in the loss of privilege even for 
those documents within the set that should otherwise 
have been protected. 

 A label should not be placed on an existing document 
that is not eligible for protection. 

 A label should not be placed on a communication or 
memo that is not legal advice particularly if it is 
business advice. 
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Overview of the Scope of Privilege 

Avoiding Misuse of Email 

 Communications between counsel and clients, especially 
emails, may not be protected if the communication 
simply recites facts or does not seek or render purely 
legal advice. 

 Written communications should note that you are 
seeking advice on a legal question if applicable, and 
should be clearly labeled as such. 
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Overview of the Scope of Privilege 

Avoiding Misuse of Email 

 Copying an attorney does not create an attorney-client 
privilege 

 Copying individuals who are not attorneys in email 
communications may destroy attorney-client privilege 

 Limit the audience to those absolutely necessary for 
that particular communication.   

 Do not “cc” others except on a strict need-to-know 
basis. 
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Privilege Issues in Govt. Investigations  

The Holder Memo (1999) 

 “In gauging the extent of the corporation’s cooperation, 
the prosecutor may consider the corporation’s 
willingness to identify the culprits within the 
corporation, including senior executives, to make 
witnesses available, to disclose complete results of its 
internal investigation, and to waive the attorney-client 
and work product privileges.” 
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Privilege Issues in Govt. Investigations  

The Thompson Memo (2003) 

 “One factor the prosecutor may weigh in assessing the 
adequacy of a corporation’s cooperation is the 
completeness of its disclosure including, if necessary, a 
waiver of the attorney-client privilege and work product 
protections, both with respect to its internal 
investigation and with respect to communications 
between specific officers, directors, and employees and 
counsel.” 
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Privilege Issues in Govt. Investigations  

The McNulty Memo (2006) 

 “Waiver of attorney-client and work product protections 
is not a prerequisite to a finding that a company has 
cooperated in the government’s investigation.” 

 But . . . “disclosure of privileged information may be 
critical in enabling the government to evaluate the 
accuracy and completeness of the company’s voluntary 
disclosure.” 
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Privilege Issues in Govt. Investigations  

The Filip Memo (2008) 

 Waiver of the “attorney-client privilege and work product 
protections has never been a prerequisite under the 
Department’s prosecution guidelines for a corporation to 
be viewed as cooperative.” 

 “While a corporation remains free to convey non-factual 
or ‘core’ attorney-client communications or work 
product—if and only if the corporation voluntarily 
chooses to do so—prosecutors should not ask for such 
waivers and are directed not to do so.” 
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Privilege Issues in Govt. Investigations  

The Yates Memo  

 More aggressive enforcement policies 
for corporate and individual 
prosecution.  

 To be eligible for any cooperation 
credit, corporations must provide the 
DOJ with ALL relevant facts relating to 
the individuals responsible for the 
misconduct. 
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Privilege Issues in Govt. Investigations  

Yates Speech (May 2016) 

 “There is nothing in the Individual Accountability Policy that 
requires companies to waive attorney-client privilege or in any 
way rolls back protections already in place. The policy 
specifically requires only that companies turn over all relevant 
non-privileged information. We’re asking for the facts. And we 
have always asked for the facts.”  

 “The only difference now is that companies cannot—in the 
name of privilege or otherwise—pick and choose which facts to 
provide if they want credit for cooperation. But, of course, if 
there is a valid claim of privilege as to a relevant fact, we 
expect that it will be brought to the prosecutor’s attention.” 
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Privilege Issues in Govt. Investigations  

Yates Memo – Chips Away at the Privilege 
 Fails to consider the context in which “facts” may 

become known to counsel. 

 Privilege protects the giving of professional advice, as 
well as the factual information obtained from the client 
that is the basis of the legal advice.  

 Yates Memo appears to divide the attorney-client 
privilege into two components: (i) the factual 
information communicated and (ii) the legal/advice 
component provided. 

 

29 



Privilege Issues in Govt. Investigations  

Impact of Yates Memo 

 Increased need for internal investigations at early stages 
of allegations 

 Potential conflict of interest with employees/contractors 

 Engaging independent external counsel to avoid 
challenges to in-house counsel providing “business 
advice” and not privileged legal advice 

 Separate counsel for employees 

 May impede joint defense agreements 

 Increased importance of Upjohn warnings 

 
30 



Privilege Issues in Govt. Investigations  

Selective Waiver 

 Disclosure of privileged information to government 
creates significant risk of other parties being able to 
discover that information in subsequent proceedings.  

 Diversified Industries, Inc. v. Meredith, 572 F.2d 
596 (8th Cir. 1977) 

 “To hold otherwise may have the effect of thwarting the 
developing procedure of corporations to employ independent 
outside counsel to investigate and advise them in order to 
protect stockholders, potential stockholders and customers.” 

 Selective waiver doctrine rejected by all but a small 
minority of courts.  
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Determining the Scope of Privilege 

Key Privilege Questions Analyzed in Recent FCA Cases 

 Courts begin with basics of attorney-client privilege analysis 

applicable in any case 

(1) Communication was between lawyer and client  

(2) For the purpose of obtaining legal advice  

(3) And confidentiality maintained 

 Analysis typically focuses on two key questions 

(1) Whether “primary” purpose of the communication was for legal 

advice; and  

(2) Whether the communication was confidential  
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Determining the Scope of Privilege 

U.S. ex rel. Baklid-Kunz v. Halifax Hosp. Med. Ctr.,                               

2012 WL 5415108 (M.D. Fla. Nov. 6, 2012) 

 FCA Allegations 

• Relator (Hospital’s Compliance Officer) alleged that Hospital violated Stark 

law and AKS in connection with physician compensation arrangements 

• Hospital resolved FCA claims for $85 million and entered into a 5-year 

Corporate Integrity Agreement  

 Privilege Concerns at Issue 

• Relator sought a privilege determination for seven categories of documents: 

(1) compliance referral log; (2) documents not to or from an attorney; (3) 

documents that relate to audits and reviews performed by Case Management 

Dept.; (4) documents relating to FMV determinations; (5) documents 

produced to Govt.; (6) email correspondence; and (7) crime fraud exception 

documents  
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Determining the Scope of Privilege 

Privilege Arguments and Court’s Analysis  

 Compliance referral log 

• Halifax cited to header and footer on log denoting as “privileged and confidential” and that 
log was intended to facilitate discussions with Hospital’s General Counsel; incident reports 
addressed to attention of G.C.  

• Court determined that none of the logs evidenced legal advice sought or obtained; 
information characterized as “recordation of fact” 

 Documents not to or from an attorney 

• Halifax argued that compliance operates under the supervision and oversight of the legal department  

• Court determined that Halifax failed to demonstrate that the primary purpose and intent of each 
allegedly privileged document was to seek or provide legal advice; “facilitating provision of compliance 
advice” not sufficient  

 Audits and reviews performed by Case Management Dept. & FMV determinations  

• Relator sought all audits and reviews performed by any other department other than the Hospital’s legal 
department  and all FMV analyses with respect to physician compensation including drafts  

• Court determined that the documents at issue largely were not privileged; documents did not involve 
legal advice sought or obtained, no attorneys were involved in the communications, audits or analyses 
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Determining the Scope of Privilege 

Privilege Arguments and Court’s Analysis  

 Documents produced to Govt.  

• Government argued that Halifax waived privilege with all documents produced in response 

to subpoenas issued in 2009 and 2010; Halifax never produced a privilege log identifying 

documents withheld as privileged  

• Halifax first asserted privilege over certain produced documents in 2012 

• Court determined that “to the extent any of the documents produced in response to the 

Government’s 2009 and 2010 subpoena were protected by the attorney-client privilege, the 

privilege was waived.”   

 Email correspondence 

• Court reviewed a random sample of emails and made case-by-case privilege rulings; noted 

that the privilege log failed to “disassemble” and list each email in an email string separately 

• Court focused on its interpretation of the primary purpose of each of the communications at 

issue; found many not to be for the purpose of obtaining legal advice; noted instances where 

an attorney was copied or one of many recipients  
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Determining the Scope of Privilege 

Privilege Arguments and Court’s Analysis  

 Crime-fraud exception documents  

• Exception recognizes that the attorney-client privilege “does not protect 

communications made in furtherance of   

• Relator alleged that Halifax violated Stark by “providing improper financial 

incentives to staff physicians … unrelated to their personal performance of 

services” and that communications with counsel “evidenced an attorney aiding in 

the commission of a fraud” 

• Court found that the crime-fraud exception applied to email communications 

eventually forwarded to Relator that reflected Halifax seeking advice from 

counsel when Halifax was engaged in or about to be engaged in fraudulent 

conduct as the advice was sought and obtained for the purpose of making 

payments to the physicians  
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Determining the Scope of Privilege 

In re Kellogg Brown & Root,                                                           
756 F.3d 754 (D.C. Cir. 2014)                                                

 FCA Allegations 

• Relator (former KBR employee) alleged that KBR violated FCA by 

inflating costs and accepting kickbacks while administering 

government defense contracts  

 Privilege Concerns at Issue 

• Relator sought production of documents related to an internal 

investigation into the alleged fraud conducted by KBR pursuant to 

its Code of Business Conduct, which was overseen by the Law 

Department 
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Determining the Scope of Privilege 

 KBR’s Privilege Arguments 

• KBR argued that the internal investigation was conducted for the purpose of 
obtaining legal advice and protected by the attorney-client privilege  

• Declaration by counsel submitted in support of privilege assertion 

 Court’s Analysis of Privilege Issue 

• District court determined that the attorney-client privilege did not apply 
because KBR failed to show that “the communications would not have been 
made ‘but for’ the fact that legal advice was sought”; rather, the internal 
investigation was “undertaken pursuant to regulatory law and corporate 
policy” 

• On writ of mandamus, D.C. Circuit concluded that the district court’s analysis 
was “legally erroneous” and found the case indistinguishable from Upjohn 

• Key question: “Was obtaining or providing legal advice a primary purpose of 
the communication, meaning one of the significant purposes of the 
communication” 
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Determining the Scope of Privilege 

U.S. ex rel. Schaengold v. Memorial Health, Inc.,                               
2014 WL 5767042 (S.D. Ga. Nov. 5, 2014) 

 FCA Allegations 

• Relator (former Hospital Pres. & CEO) alleged that Hospital violated Stark law in 
connection with physician compensation arrangements 

• Hospital resolved FCA claims for $9.89 million and entered into a 5-year 
Corporate Integrity Agreement  

 Privilege Concerns at Issue 

• Govt’s complaint in intervention referenced a draft PPT provided to prior counsel 
and counsel recommended removal of certain language from final non-privileged 
version of PPT; draft PPT produced to Govt. during investigation    

• Hospital’s new counsel demanded return of the draft PPT upon discovery of its 
production to Govt. and filed motion seeking return of the draft PPT  

• Relator’s complaint referenced retention of FMV consultant by Hospital’s legal 
counsel to analyze Hospital’s compensation structure  
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Determining the Scope of Privilege 

 Hospital’s Privilege Arguments 

• Hospital asserted that draft PPT was privileged because hospital 
executives provided the draft PPT to counsel and counsel advised 
that certain language be removed from the draft  

• Declaration by counsel submitted in support of privilege assertion 

 Court’s Analysis of Privilege Issue 

• Hospital required to show “primary purpose” of the communication 
was to relay, request or transmit legal advice  

• Declaration of counsel stating that PPT was provided to counsel for 
legal review was insufficient to carry burden  

• Communication referenced in relator’s complaint regarding 
retention of FMV consultant not confidential and mere fact of 
retaining a consultant not privileged  
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Good Faith Compliance with Law 

U.S. ex rel. Barker v. Columbus Regional Healthcare 
Sys., Inc., 2014 WL 4287744 (M.D. Ga. Aug. 29, 2014)  

 FCA allegations at issue  

• FCA allegations against Hospital premised on failure to comply with Stark law 
and violations of the AKS in connection with physician compensation 
arrangements 

• Hospital resolved FCA allegations for a maximum settlement amount of $35 
million and entered into 5-year Corporate Integrity Agreement  

 Privilege issue considered  

• Hospital intended “to offer evidence at trial that it believed its conduct was 
lawful 

• Hospital was not asserting “advice of counsel defense” and did not intend to 
rely on communications with counsel to support its defense  

• Relator argued that Hospital “waived the attorney-client privilege as to any 
communications that relate to the legality of the transactions at issue” 
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Good Faith Compliance with Law 

 Hospital’s Privilege Arguments 

• Hospital asserted that its defense did not implicate waiver because: (1) 
not relying on advice of counsel; (2) not relying on communications 
with counsel; (3) simply denying relator’s allegations does not inject 
the lawfulness of its conduct into the litigation; and (4) argued for a 
narrow application of waiver principles in healthcare context due to 
complex regulatory framework  

 Court’s Analysis of Privilege Issue 

• Court explained that each of the substantive privilege arguments raised 
by Hospital had been rejected by the 11th Circuit; by claiming its 
conduct was lawful, Hospital injected the issue of knowledge of the law 
into the case and waived the attorney-client privilege  

• Court found no basis to make exceptions to 11th Circuit precedent due 
to the complex regulatory framework applicable to the healthcare 
industry 
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Responding to Govt. Requests 

U.S. ex rel. Garbe v. Kmart Corp.,                                                       
2014 WL 2218758 (S.D. Ill. May 29, 2014)  

 FCA allegations at issue  

• Pharmacy alleged to have violated FCA by submitting claims that were based on 
inflated U&C pricing resulting from discount drug pricing  

• Govt. declined to intervene and matter currently in litigation after Seventh Circuit 
considered issues on interlocutory appeal and ruled in relator’s favor 

 Privilege issue considered  

• OIG subpoena requested production of transactional data regarding pharmacy sales  

• Pharmacy compiled the data in an “easier-to-understand” format “to appeal 
cooperative in order to hopefully obtain a more favorable result in the investigation”  

• After government declination, pharmacy withheld the formatted transactional data 
from production of documents to relator as privileged and attorney work product  

• Pharmacy urged application of “selective waiver doctrine” and protection of data 
from disclosure to relator 43 



Responding to Govt. Requests 

 Court’s analysis of privilege issue  

• Court began with the presumption that “knowing disclosure to a 

third party almost invariably surrenders the privilege with respect 

to the world at large” 

• Acknowledged that the data subset met the requirements of work 

product; but determined that company knowingly and voluntarily 

produced that work product to a third party, i.e., the government  

• As to application of “selective waiver,” “selective disclosure is not an 

option” 
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Relator’s Use of Privileged Information  

U.S. ex rel. FLPA v. Quest Diagnostics Inc., 734 F.3d 154 (2d 
Cir. 2013)  

 Former GC and officers of clinical lab company filed qui tam based on information 
obtained while GC represented company  

 Relator GC concluded that certain exceptions to the attorney-client confidentiality 
rules permitted participation as a relator; did not seek verification of his 
understanding of the applicable rules of professional conduct  

 Second Circuit affirmed district court’s dismissal of the action and disqualified 
relators and their counsel from “bringing this suit or any subsequent suit based on 
the same conduct” 

• FCA did not preempt state ethical rules regarding disclosure of client confidences 

• Relator GC violated Rule 1.9(c) by disclosing confidential information  

• Dismissal and disqualification was appropriate remedy “to purge the taint associated 
with the … unethical disclosures,” notwithstanding that it may impede pursuit or 
meritorious litigation  
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Relator’s Use of Privileged Information  

U.S. ex rel. Frazier v. IASIS Healthcare, 734 F.3d 154 (2d Cir. 2013)  

 Former Compliance Officer who was a licensed attorney filed qui tam based upon 
documents and information protected by the attorney-client privilege 

• Relator’s allegations dismissed for failure to plead with particularity under Rule 9(b)  

 After dismissal, district court found that Relator “stole documents from IASIS 
without permission and then used those documents against IASIS in the present 
lawsuit” 

• Relator turned documents over to his qui tam counsel, including the privileged 
documents at issue  

• Relator’s counsel asserted that arguably privileged documents were set aside and did 
not rely on those documents; however, certain documents identified as having been 
inadvertently provided to DOJ in connection with filing of qui tam lawsuit and still 
other documents subject to a claim of privilege were provided to DOJ by Relator’s 
counsel 

• IASIS’s counsel demanded return of documents and Relator’s counsel sought in 
camera review of the documents  
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Relator’s Use of Privileged Information  

U.S. ex rel. Frazier v. IASIS Healthcare,                                                                                   
2012 WL 130332 (D. Ariz. Jan. 10, 2012) 

 District court sanctioned relator’s counsel for failure to return 

documents  

• Undertook fact-specific analysis of privilege relative to the documents at 

issue and arguments supported by numerous declarations ; documents 

found to be privileged because  they were created for the purpose of 

obtaining advice of counsel  

• Relator’s counsel sanctioned for failing to return the documents; court 

noted counsel’s failure to seek a ruling from the court upon identification of 

potentially privileged documents  

• “Qui tam Counsel did engage in misconduct by withholding IASIS’s 

documents and failing to seek either a court ruling while the case was sealed 

or failing to contact IASIS after the seal was lifted.” 
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Best Practices… 

Hypothetical Facts 

Hospital compliance hotline receives anonymous call regarding 
alleged kickbacks to high volume physicians. 

After reviewing the hotline call, compliance officer sends email 
regarding call to executive staff and General Counsel   

 
Key Considerations 

 Should an investigation be undertaken and, if so, by whom? 

 How should the scope of the investigation be determined? 

 What considerations should guide communications regarding 
the investigation within the organization? 
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Best Practices… 

Hypothetical Facts 

Hospital’s outside counsel conducts witness interviews of 
Hospital executives. 

Hospital CFO brings personal counsel to the interview. 

 

Key Considerations 

 Are employees permitted to bring counsel to a witness 
interview? 

 What are the privilege implications of the presence of the 
CFO’s counsel during the interview?  
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Best Practices… 

Hypothetical Facts 

Hospital CEO receives CID for deposition testimony from the 
government regarding the physician relationships at issue in the 
compliance hotline call. 

Key Considerations 

 Should the Hospital’s counsel represent the CEO during the 
deposition? 

 What role can Hospital’s counsel play in preparing and 
defending CEO, if CEO has separate counsel? 

 How would any applicable privileges of the Hospital be 
protected during the CEO’s deposition?  
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Best Practices… 

Hypothetical Facts 

During the course of the government’s investigation, 
Hospital’s parent company engages in negotiations to sell 
Hospital to a third party. 

Key Considerations 

 How can the Hospital’s parent and the potential buyer 
protect discussions regarding the Hospital’s internal 
investigation of the physician relationship issues? 

 What happens to the Hospital’s privilege if the sale is 
concluded before the government concludes its 
investigation? 
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Best Practices… 

Hypothetical Facts 

Hospital wants to engage in settlement discussions with the 
government. 

Key Considerations 

 What implications will the Yates Memo have on the 
proposed settlement discussions?  

 What if the Hospital has identified other issues during the 
course of its investigation and wants to resolve those issues 
as well? 
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