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Introduction

Legal advice is 
protected by the 
attorney-client 
privilege.

A Few Basics

Business advice
Public relations advice
Tax preparation advice

Investment advice
Business strategy
Personal advice

Not privileged.

Legal advice

Privileged.
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Introduction

What happens 
when privileged 
legal advice is in 
the same 
documents as 
other, non-
privileged 
advice?

A Few Basics

Business advice
Public relations advice
Tax preparation advice

Investment advice
Business strategy
Personal advice

Legal advice
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Introduction

What happens 
when privileged 
legal advice is in 
the same 
documents as 
other, non-
privileged 
advice?

A Few Basics

Business advice
Legal advice

Public relations advice
Tax preparation advice

Legal advice
Investment advice

Legal advice
Business strategy
Personal advice
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Introduction

The majority 
rule – also 
called the 
“primary” 
purpose test.

The “Predominant Purpose” Test
When applying this test, the court determines 
the purposes of the communication.

Example: when presented with an email from 
counsel to client, a court may find the email 
contains some legal advice but also contains 
general business advice.

After determining the communication had both legal 
and business purposes, the court asks:

 Which purpose predominates?
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Introduction

Applying the 
test is a fact-
intensive 
inquiry.

The “Predominant Purpose” Test
To determine which purpose predominates, 
courts have looked at various factors:

 The relationship between client and counsel
 The nature of the representation
 The kind of legal matter involved
 The circumstances of the communication
 The content of the communication
 The layout of the communication, if in writing
 Contemporaneous statements about the 

communication’s purpose
 After-the-fact statements about the 

communication’s purpose
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Introduction

The document’s 
“purpose” 
determines 
whether it is 
produced.

The “Predominant Purpose” Test
The court’s determination of a document’s 
“predominant purpose” determines the extent 
to which it may remain confidential:

If legal advice:

The document may 
be withheld in its 
entirety, including 
parts that contain 
business advice or 
other non-legal 
content.

If business/non-
legal advice:

The document must 
be produced, but  
any legal advice 
may be redacted or 
segregated.



Key State Law Cases
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The States’ Different Approaches
Most states appear to perform a “predominant” or 
“primary” purpose analysis, including:

CA, CO, CT, DE, FL, KY, MN, NY, NC, 
NJ, OH, RI, UT, VA, WA

Key State
Law Cases

States most 
commonly use the 
“predominant”
or “primary” 
purpose-style 
analysis. Some other states appear to apply privilege more 

broadly to documents that “facilitate” or “relate to” 
the rendition of legal services, including:

AK, AR, TX, MO

 California appears to focus on “the dominant 
purpose of the relationship between the parties 
to the communication” rather than the 
communication itself. Clark v. Superior Ct., 196 
Cal App. 4th 37 (2011).



12

Key State 
Law Cases

In re Polaris, 
967 N.W.2d 397 
(Minn. 2021)

Minnesota
Facing product recalls, Polaris hired a law firm to 
audit its safety processes. The final audit report was 
marked privileged but was titled “Embracing 
Safety as a Business Priority.” It discussed 
various legal and business issues.

Later, the report was inadvertently produced in 
litigation. When the plaintiff tried to use it in a 
deposition, Polaris moved to claw the report back.

 Applying the predominant purpose test, the 
district court found that much of the report 
was not privileged. Polaris appealed.
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Key State 
Law Cases

In re Polaris, 
967 N.W.2d 397 
(Minn. 2021)

The Supreme Court affirmed, holding:

 A dual-purpose document is privileged in its 
entirety if its predominant purpose is legal advice.

 The predominant purpose determination is “a 
highly fact-specific inquiry” for the trial court.

 The district court found the report’s 
predominant purpose was “setting corporate 
policy,” which was not clearly erroneous.

 While some parts of the report discussed 
regulatory compliance, “not all compliance 
advice is legal advice.”

 The report must be produced after redaction.

Minnesota
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Key State 
Law Cases

In re Polaris, 
967 N.W.2d 397 
(Minn. 2021)

Two justices dissented:

 They agreed with the adoption of the 
predominant purpose test.

 Argued the majority and the district court 
committed legal error by failing to start with the 
presumption that the document was privileged in 
its entirety.

 Argued the court’s reasoning and the factors it 
set forth “create[] a completely unpredictable 
standard” or the attorney-client privilege.

Minnesota
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Key State 
Law Cases

Harrington v. 
Freedom of 
Info. Comm’n, 
144 A.3d 405 
(Conn. 2016)

Connecticut
A government agency retained two law firms. Over 
the next few years, the agency received various 
kinds of services from the lawyers, including legal 
advice. 

In an administrative proceeding, the agency ruled 
that the privilege covered various 
communications with the firms.

 Plaintiff appealed the agency’s ruling to the 
Supreme Court of Connecticut, arguing the 
agency’s decision was contrary to law.
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Key State 
Law Cases

Harrington v. 
Freedom of 
Info. Comm’n, 
144 A.3d 405 
(Conn. 2016)

Connecticut
The Supreme Court reversed:

 The primary purpose test governs privilege 
disputes over mixed documents.

 The agency improperly failed to determine 
whether legal advice was the primary purpose of 
the communications in question.

 It also failed to assess whether “incidentally 
privileged” legal matters in the mixed 
documents could be redacted, which would be 
another factor in favor of production.

 The Supreme Court remanded for the agency to 
conduct further proceedings.



Key Federal Decisions

17



18

Key Federal
Decisions

The federal 
common law
of privilege 
governs in  
federal cases 
except in 
diversity cases.

Federal Rule of Evidence 501

Federal criminal Federal civil
(federal 

question)

Federal civil
(diversity) 

Federal privilege 
law governs

Federal privilege 
law governs

State privilege 
law governs
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Key Federal
Decisions

In re Grand 
Jury, 13 F.4th 
710 (9th Cir. 
2021)

The “Predominant Purpose” Test
A company hired a law firm with expertise about the 
tax consequences of “expatriation.”

The firm advised the company on issues of tax law 
(privileged) and prepared its income tax returns 
and Form 8854 (not privileged). A grand jury 
subpoena sought documents containing information 
about both. The company and the firm declined to 
produce them.

The district court held them in contempt. Adopting 
and applying the “predominant purpose” test, 
the Ninth Circuit affirmed. The court declined to 
apply two other potential tests.
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Key Federal 
Decisions

Most of the 
other circuits to 
address the 
question use the
“predominant” 
or “primary” 
purpose test. 

The “Predominant Purpose” Test
Second: Pritchard v. County of Erie, 473 F.3d 413, 
420 (2d. Cir. 2007).

Fifth: EEOC v. BDO USA, L.L.P., 876 F.3d 690, 
695 (5th Cir. 2017); Taylor Lohmeyer Law Firm 
P.L.L.C. v. United States, 957 F.3d 505, 510 (5th 
Cir. 2020).

Sixth: Alomari v. Ohio Dep’t of Pub. Safety, 626 
Fed. Appx. 558, 570 (6th Cir. 2015)(citing 
Pritchard).

Federal Circuit: In re Spalding Sports Worldwide, 
203 F.3d 800, 805 (Fed. Cir. 2000).
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Key Federal
Decisions

In re: Kellogg 
Brown & Root, 
Inc. et al., 756 
F.3d 754 (D.C. 
Cir. 2014) 
(Kavanaugh, J.)

The D.C. Circuit’s
“Significant Purpose” Test

A former employee filed a False Claims Act 
complaint against KBR alleging the company took 
kickbacks while in wartime Iraq. 

In discovery, the employee sought documents 
created during KBR’s prior internal investigation 
into the matter. KBR claimed privilege over the 
documents.

 The district court rejected the claim and 
ordered the documents produced. KBR sought 
a writ of mandamus from the D.C. Circuit.
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Key Federal
Decisions

In re: Kellogg 
Brown & Root, 
Inc. et al., 756 
F.3d 754 (D.C. 
Cir. 2014) 
(Kavanaugh, J.)

The D.C. Circuit’s
“Significant Purpose” Test

The D.C. Circuit reversed, stating:

 KBR’s investigation was conducted at the 
direction of counsel.

 KBR’s investigation may have had non-legal 
purposes, but it also had a legal purpose. The 
non-legal purposes did not negate the legal 
purpose, and therefore the privileged status, of 
the investigation documents.

 The district court’s approach was inconsistent
with Upjohn Co. v. U.S., 449 U.S. 384 (1981).
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Key Federal
Decisions

In re: Kellogg 
Brown & Root, 
Inc. et al., 756 
F.3d 754 (D.C. 
Cir. 2014) 
(Kavanaugh, J.)

The D. C. Circuit’s
“Significant Purpose” Test

Most importantly, the court took issue with a key 
feature of the predominant purpose test:
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Key Federal
Decisions

In re: Kellogg 
Brown & Root, 
Inc. et al., 756 
F.3d 754 (D.C. 
Cir. 2014) 
(Kavanaugh, J.)

The D. C. Circuit’s
“Significant Purpose” Test

Most importantly, the court took issue with a key 
feature of the predominant purpose test:
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Key Federal
Decisions

FTC v. Boehringer 
Ingelheim 
Pharms., Inc., 892 
F.3d 1264 (D.C. 
Cir. 2018) 
(Kavanaugh, J.)

The D. C. Circuit’s
“Significant Purpose” Test

As the court explained in a 2018 case, the 
significant purpose test “reduce[s] uncertainty”:
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Key Federal
Decisions

United States v. 
Frederick, 182 
F.3d 496 (7th 
Cir. 1999), cert. 
denied, 120 
S.Ct. 1157 
(2000).

The Seventh Circuit’s
“No Privilege” Rule

Two individuals hired a lawyer who was also a CPA 
for legal and tax preparation services. The IRS 
subpoenaed the lawyer for relevant documents, 
some of which contained both legal and tax 
preparation information.

 A dual-purpose document is not privileged.
 By using their lawyer as a tax preparer, the 

clients “ran the risk” that the lawyer’s “legal 
cogitations born out of [the] legal representation” 
would become discoverable. 182 F.3d at 501.

 The Seventh Circuit has not yet applied this rule 
outside of the tax and accounting area.
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Key Federal
Decisions

The Circuits’ Different Approaches

Predominant 
Purpose

Significant 
Purpose

No Privilege
(Tax/accounting 

only?)
2d. Cir.
5th Cir.
6th Cir.
9th Cir.

Fed. Cir.

D.C. Cir. 7th Cir.
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Key Federal
Decisions

In re Grand 
Jury, No. 21-
1397 (OT 2022)

SCOTUS May Resolve This Split
On October 3, 2022, SCOTUS agreed to hear the 
In re Grand Jury case from the Ninth Circuit. The 
petition asks SCOTUS adopt the D.C. Circuit’s 
test.
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Key Federal
Decisions

In re Grand 
Jury, No. 21-
1397 (OT 2022)

If you come back next year,
this CLE may be completely 

different.



Context-Specific
Takeaways and Tips
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Association of Corporate Counsel 2022 Chief Legal Officers Survey, available at: https://www.acc.com/clo2022

Contexts:
In-House Counsel

The Role of In-House Counsel
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Alleged Misuse of the Privilege

1. https://arstechnica.com/tech-policy/2022/03/google-routinely-hides-emails-from-litigation-by-ccing-attorneys-doj-alleges/
2. https://www.nytimes.com/2022/01/10/business/google-labor-union-ruling.html
3. https://open.mitchellhamline.edu/cgi/viewcontent.cgi?referer=&httpsredir=1&article=1910&context=wmlr
4. https://news.bloombergtax.com/financial-accounting/pwc-australia-misused-legal-privilege-in-shielding-documents

1

2
3

4

Contexts:
In-House Counsel
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E.g.: the Minnesota Tobacco Litigation

Available at: https://www.nytimes.com/1998/05/09/us/tobacco-companies-settle-a-suit-with-minnesota-for-6.5-billion.html

Contexts:
In-House Counsel
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Contexts:
In-House Counsel

In re Polaris, 
Inc., (A20-
0427), (Minn. 
2021)

Respondent’s
Brief

The Specter of Corporate Misuse of 
the Attorney-Client Privilege 
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Outside Counsel’s “Unstated
Presumption” of PrivilegeContexts:

In-House Counsel

United States v. 
Chevron Texaco 
Corp., 241 F. 
Supp. 2d 1065 
(N.D. Ca., Mar. 
25, 2002)
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No Presumption of Privilege
for In-House CounselContexts:

In-House Counsel

Exxon Mobil 
Corp. v. Hill, 
Civ. No. 13-236,
2013 WL 
3293496, (E.D. 
LA., June 28, 
2013)
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Contexts:
In-House Counsel

In re Sealed 
Case, 734 F.2d 
94 (D.C. Cir. 
1984)(Ginsburg, 
J.)

The “Clear Showing” Requirement 
for In-House Counsel



Contexts:
Internal 
Investigations

Whose 
investigation is it: 
counsel or 
management?

38

To protect the privilege, each step of an 
investigation should reflect that it is being 
conducted for a legal purpose, even as it 
touches business issues. When planning an 
investigation, ask these questions:

 Who should direct the investigation?
 Who should find the relevant facts?
 Who should analyze the facts?
 Who should create the final work product?

If the company wants privilege to cover the 
investigation, the investigation should be conducted 
by counsel for a primarily legal purpose.

Principles for Protecting Privilege



Contexts:
Internal 
Investigations

An investigation 
does not become 
privileged simply 
because it is 
conducted by 
counsel.

39

While it is necessary for counsel to participate in 
an investigation, it is not sufficient for privilege 
to attach. 

Fact investigation by itself is a “non-attorney” role not 
covered by the privilege. See Wartell v. Purdue 
Univ., Case No. 1:13-cv-00099RLM-APR, 2014 U.S. 
Dist. LEXIS 100855, *13-14 (N.D. Ind. July 24, 2014) 
(collecting cases).

Privilege attaches to an attorney’s investigation if it is 
done for the purpose of finding the facts needed to 
give informed legal advice to the client.

Principles for Protecting Privilege



Contexts:
Internal 
Investigations

Documents 
created during an 
investigation 
should reflect the 
investigation’s 
legal purpose.

40

Documents created during an investigation should 
reflect its legal purpose. For example:

 An investigation plan that identifies the legal issue 
to be addressed by the investigation.

 If outside counsel is retained, an engagement letter
setting forth the scope of the legal representation.

 Communications (e.g., email) must involve and be 
directed by counsel. 

 Final work product (e.g., memo, report) that 
marshals facts specifically to address legal questions 
and advise the company on legal liabilities, risks, etc. 

 Any discussion of business issues must be 
ancillary, at most, to legal issues.

Principles for Protecting Privilege



Contexts:
Internal 
Investigations

In re Grand Jury 
Subpoena, 599 
F.2d 504 (2d. Cir. 
1979)

41

A company started two internal investigations: the first 
was conducted “by management.” For the second, the 
general counsel retained outside counsel.

 The first investigation was not privileged, because 
its purpose “seems to have been to discover facts for 
a report to the Audit Committee of the Board of 
Directors in the regular course of business.” 599 F.2d 
at 510-11.

 The second investigation was privileged, because 
its purpose was to determine “whether to file 8-Ks,” 
“whether to file amended tax returns,” and “the 
vulnerability of [the company] to criminal and
civil sanctions.” 599 F.2d at 511.

Principles for Protecting Privilege



Contexts:
Internal 
Investigations

FTC v. Boehringer 
Ingelheim 
Pharms., Inc., 892 
F.3d 1264 (D.C. 
Cir. 2018) 
(Kavanaugh, J.)

42

A pharmaceutical company and patentholder settled 
litigation with patent challengers. The settlements 
drew antitrust scrutiny and a subpoena from the FTC.

 Under the “significant purpose” test, privilege 
covered: (1) GC’s emails with employees to collect 
facts for the purpose of advising the company on 
the possibility of settling the patent litigation; (2) 
GC’s advice to the company about the possible 
settlements.

 Privilege applied although the company’s 
decision to settle “ultimately was a business 
decision as well as a legal decision.”
892 F.3d at 1268.

Principles for Protecting Privilege



Contexts:
Regulatory
Compliance

Upjohn Co. v. 
United States, 449 
U.S. 383, 392 
(1981)

43

Principles for Protecting Privilege
As the U.S. Supreme Court recognized in the 
Upjohn case, Regulatory compliance is a primary 
reason why the attorney-client privilege is 
important in the corporate context:

“In light of the vast and complicated array of 
regulatory legislation confronting the modern 
corporation, corporations, unlike most 
individuals, ‘constantly go to lawyers to find out 
how to obey the law . . . .’”



Contexts:
Regulatory
Compliance

FTC v. Abbvie, 
Inc., Civ. No. 14-
5151, 2015 U.S. 
Dist. LEXIS 166723 
(E.D. Pa. Dec. 14, 
2015)

44

Principles for Protecting Privilege
A document’s reference to regulatory issues does 
not necessarily make it privileged:

An company’s employee emailed in-house counsel 
stating: “we ought to consider a regulatory 
strategy.” When the FTC sought the email in later 
litigation, the employee submitted a declaration saying 
the email was a request for legal advice.

 Privilege did not apply. The email’s reference to 
“regulatory strategy” did not automatically remove it 
from the domain of business advice. “A [company 
in a highly-regulated industry] must consider 
regulatory matters in making nearly all of its 
business decisions.” *27.



Contexts:
Regulatory
Compliance

Roth v. Aon Corp.,
254 F.R.D. 538 
(N.D. Ill. Jan. 8, 
2009)

45

Principles for Protecting Privilege
Plaintiff moved to compel production of email from 
CFO to Deputy GC and other employees. The email 
attached a draft of defendant company’s Form 10-K.

 Privilege applied, because the email sought legal 
advice on compliance with federal securities laws. 
254 F.R.D at 541.

 The company’s compliance with Form 10-K’s 
“extremely detailed” disclosure requirements was 
“not merely a business concern, but a legal 
concern.” Id.



Contexts:
Litigation Risk
Management

Faloney v. 
Wachovia Bank, 
N.A., 254 F.R.D. 
204 (E.D. Pa. June 
6, 2008)

46

Principles for Protecting Privilege
Although legal liability may affect profitability, 
making it a business concern, advice given to 
avoid potential legal liabilities is generally 
privileged:

A bank’s counsel “drafted a plan” to address potential 
“legal exposure” from its dealings with payment 
processors. After bank officials and counsel conferred 
by phone, counsel sent an email, marked “privileged,” 
summarizing the legal discussion in the meeting.
 Privilege applied to the email because, although 

various “business issues,” including profit and PR, 
were in the analysis, the email discussed legal 
concerns and proposed legal advice. 254 FRD at 
210



Questions?
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Thank you!

48
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