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Summary
1. General purpose of assignment of rents: security (or immediate) interest in rents

2. How the mortgagee generally exercises remedies

a. Taking possession of a property

b. Receivership

c. Notice to tenants

3. Differing state requirements to enforcement: Uniform Assignment of Rents Act

4. Collection issues in bankruptcy

5. Significance of collateral vs. absolute assignment

6. Key takeaways for drafting and assignment of leases and rents



Assignment of Leases and Rents

• Purpose: A grant of a lien (a security interest) to Assignee of the rights (including to payment under
and enforcement of) in Leases with respect to the Property

• Contains many similar provisions to a Mortgage and there may be some overlap (some
Mortgages contain Assignments of Leases in their terms)

• Utilized in commercial mortgage transactions where cash flow from Leases is a significant
portion of the value of the Property and where the lender would want to be able to collect that
cash upon a default (i.e., shopping centers, office buildings, apartment complexes)

• Rents otherwise pay for the operation and maintenance of the property and pay the mortgage loan

• Establishes a Power of Attorney for Assignee to act on Assignor’s behalf to collect Rents, send
notices to Tenants and generally act as the Landlord under the Leases

• Also restricts Assignor’s ability to modify the Leases, collect Rents in advance and otherwise
impair the Leases



Lender Considerations

• As a general rule, when a property owner grants an assignment of rents to its lender, the owner
remains in possession of the real estate and is entitled to the rental income

• The owner has no obligation to preserve the rents for the lender’s benefit

• By recording its assignment, the lender perfects a security interest in the rents but cannot
immediately enforce the assignment to collect rents (as discussed below)

• This distinction is critical when the owner becomes financially distressed



Lender Considerations

• Generally, to enforce an assignment of rents, the lender must take “possession” of the property, which requires
affirmative action culminating in court authorization, such as appointment of a receiver or entry of a possession
order

• Prior to the lender obtaining possession, the owner may spend rental income on anything the owner chooses,
whether or not related to the property

• Generally, the lender has no recourse to recover those funds

• Lenders could consider a “lock box” arrangement:

• A caveat to the general “possession” rule which applies where the lender and owner have not agreed to
“otherwise” enforce the assignment of rents

• Require the rental payments to be paid directly to a “lockbox” (in the lender’s control) pursuant to the
assignment of rents

• A lockbox agreement directs property tenants to pay the rents to an account controlled by the lender and
authorizes the lender to apply the rents to the amount due under the loan

• When such an agreement is in place, courts consider the assignment of rents to be “enforced” just as if a
receiver were appointed or possession order entered

• As such, the rents are no longer in “possession” of the owner



Enforcement of Assignments of Rent

• Possession, possession, possession!

• In most jurisdictions the lender must take possession of the property in order to enforce an assignment of
rents and collect the rents

• Public policy behind this: A lender’s rights to the rents should be premised on the lender taking
possession thereby ensuring that a mortgagee’s interests are protected, while also ensuring proper
maintenance of the properties

• Don’t want lenders collecting rents, but not maintaining the property, leaving tenants without recourse

• “To obtain the benefits of possession in the form of rents, the mortgagee must also accept the burdens associated
with possession – the responsibilities and potential liability that follow whenever a mortgage goes into default.
The mortgagee’s right to rents, then, is not automatic but arises only when the mortgagee has affirmatively
sought possession with its attendant benefits and burdens” Comerica Bank-Illinois vs. Harris Bank Hinsdale, et
al, 284 Ill.App.3d 1030, 220 Ill.Dec. 468, 673 N.E.2d 380 (1st. Dist. 1996).

• The assignment of rents only creates an equitable lien in the rents and profits from the property
which is perfected upon the lender taking possession of the property



Enforcement of Assignments of Rent (Cont.)

• How does a lender take possession of the property

• Generally, upon a default a lender will have to file a foreclosure of its Mortgage and have a
receiver appointed to take possession of the property

• Receiver is a pseudo independent third party beholden to the Court that is charge with taking any and all
actions in the best interests of the property, including collecting rents

• Receiver reports to the Court and can use the rents to pay for the property maintenance and other
expenses

• Lender does not get the rents collected by the Receiver

• Receiver maintains possession of the Rents

• If rents are sufficient to pay for the property maintenance and expenses (including the Receiver’s fees and
expenses), Lender can move the Court to have surplus applied to the balance due under the Mortgage loan

• Generally, though with distressed borrower’s and properties, there is not a significant rent surplus and there can
often be a significant shortfall



Enforcement of Assignments of Rent (Cont.)

• So why then take possession via a receiver

• Control of the property for one

• Keeping borrower from hoarding rents without paying the mortgage loan, maintaining the property

• Preventing borrower from utilizing rents to fund litigation or a bankruptcy

• Receiver also shield the lender from liabilities in relation to the management (or mismanagement of the
property)

• But potentially more importantly to (i) establish perfection of the security interest in the rents should the
borrower file bankruptcy (as discussed in below) and (ii) keep judgment and other creditors from
reaching the rents



Enforcement of Assignments of Rent (Cont.)

• Some Variations or Transgressions from the Possession Rule:

• Florida:

• Under Florida law, an Assignment of Rents is deemed perfected on the date of recording the mortgage or the
separate assignment of rents

• §697.07, Florida Statutes

• If the borrower defaults on the loan, the lender can make a written demand to the borrower to turn over “all rents in
possession or control of the borrower at the time of the written demand or collected thereafter,” minus any expenses
authorized by the lender in writing. Fla. Stat. § 697.07(3). If the borrower does not turn over rent payments after the lender
has made a written demand, the lender may foreclose on the rents lien and collect rent payments, without having to
foreclose on the underlying mortgage. Ginsberg v. Lennar Fla. Holdings, Inc., 645 So. 2d 490, 498 (Fla. 3d DCA
1994) (“[A]n assignment of rent creates a lien on the rents in favor of the mortgagee, and the mortgagee will have the
right to foreclose that lien and collect the rents, without the necessity of foreclosing on the underlying mortgage.”)

http://www.leg.state.fl.us/Statutes/index.cfm?App_mode=Display_Statute&URL=0600-0699/0697/Sections/0697.07.html
https://scholar.google.com/scholar_case?case=4080759787287506857&q=645+So.+2d+490&hl=en&as_sdt=40006


Enforcement of Assignments of Rent (Cont.)

• California Civil Code - CIV §2938:

• In addition to having a receiver appointed, a lender may:

• Delivery to any one or more of the tenants of a written demand for turnover of rents, issues, and profits, a copy 
of which demand shall also be delivered to the borrower;  and a copy of which shall be mailed to all other 
assignees of record of the leases, rents, issues, and profits of the real property at the address for notices provided 
in the assignment or, if none, to the address to which the recorded assignment was to be mailed after recording.

• Delivery to the borrower of a written demand for the rents, issues, or profits, a copy of which shall be mailed to 
all other assignees of record of the leases, rents, issues, and profits of the real property at the address for notices 
provided in the assignment or, if none, to the address to which the recorded assignment was to be mailed after 
recording.



Uniform Assignment of Rents Act

• California was the first state to enact a comprehensive assignment of rents statute.  Given the 
success of the statute, the National Conference of Commissioners on Uniform State Laws was 
encouraged to create a uniform act governing the creation, enforceability and enforcement of a 
security interest in rents.

• Uniform Assignment of Rents Act 

• Approved in 2005

• Attempt to address the uncertainty (in and out of bankruptcy) in the substantial litigation that has arisen 
concerning the enforceability of assignments of rents

• What is the proper scope of ”rents”

• When is the security interest in rents perfected

• Is possession (via a receiver) absolutely necessary



Uniform Assignment of Rents Act (Cont.)

• Once a lender has recorded an assignment of rents, no further action is necessary to protect the
enforceability and priority of the lender’s security interest in rents against subsequent purchasers or
creditors. This clarifies and overrules prior precedent case law that suggested that a security interest in
rents was ineffective until a lender takes affirmative action after default to enforce its rights

• The Act permits a lender to enforce its security interest in rents by giving a notification demanding that
the borrower turn over any rents that it may collect following the notification. A borrower who fails to
comply is liable for conversion of those rents

• The Act provides needed clarity, consistency and certainty for lenders and borrowers, given the
conflicting precedents on treatment of security interests in rents

• Since the Act was proposed in 2005 only a 6 states have enacted it: North Dakota, Michigan, Texas,
Nevada, Utah, New Mexico

• Why so few – probably goes back to overwhelming public policy of protecting tenants



Enforcement of Assignments of Rent (Cont.)

• Example of Codified UARA in Texas:
• A lender may enforce an assignment of rents by notice to the borrower, notice to any tenant, or another

method sufficient to enforce the assignment under other Texas law. On and after the date of enforcement,
the lender is entitled to collect all accrued, unpaid and future rents. Property Code, § 64.053

• As to any tenant, enforcement is effected by providing the tenant a notice demanding that the tenant pay
to the lender all unpaid accrued rents and all unaccrued rents as they accrue

• After a tenant receives an enforcement notice, subject to available defenses, the tenant must pay to the
lender all unpaid accrued rents and all unaccrued rents as they accrue, unless the tenant has previously
received a notice from another assignee of rents. Property Code, § 64.055(c)(1)

• A lender that collects rents following enforcement under the TARA is not obligated to apply the collected
rents to the payment of expenses of protecting or maintaining the subject real property; however, a
tenant's continuing obligation to pay any rents will remain subject to the terms of the underlying lease
agreement and any claims or defenses of the tenant arising from the landlord's non-performance under
the lease agreement. Property Code, § 64.059

• Enforcement of an assignment of rents, the application of proceeds, or the turnover of rents to the lender
does not (1) make the lender a mortgagee in possession of the real property, (2) make the lender an agent
of its obligor, (3) constitute an election of remedies that would preclude a later action, (4) make the
secured obligation unenforceable, (5) limit any right available to the lender with respect to the obligation,
or (6) bar a deficiency judgment. Property Code, § 64.057



Collection Issues in Bankruptcy

• General Overview

• Assignment of Rents issues typically arise in the context of Chapter 11.

• Ordinarily, the debtor continues to operate the business as the debtor in possession.

• Debtor can use property of the estate in the ordinary course of business without approval from the 
bankruptcy court.

• This generally includes income from pre-petition property, such as rents.

• Debtor can also use unencumbered rental income from pre-petition property to pay administrative 
expenses (attorney fees) and to fund its reorganization plan.



Collection Issues in Bankruptcy (Cont.)

• Cash Collateral

• What is cash collateral?

• If another person or entity has an interest in cash or “cash equivalents” earned from pre-petition 
property, then the Bankruptcy Code considers it “cash collateral.” 11 U.S.C. § 363(a).

• The Code specifies that rents earned from mortgaged, pre-petition property qualifies as cash 
collateral. 11 U.S.C. § 552(b).

• What is the impact of rents qualifying as cash collateral?

• Upon request, the bankruptcy court must require the debtor to provide adequate protection in order 
to use the rents. 11 U.S.C. § 363(e).



Collection Issues in Bankruptcy (Cont.)

• Adequate Protection

• The Mortgage/Deed of Trust and the Assignment of Rents create two distinct security interests, meaning 
the debtor must provide adequate protection for each.

• If the property has an equity cushion, some courts may allow a replacement lien against the equity in the 
property as adequate protection to use the rents, but if the property is underwater, will need to provide 
adequate protection by some other means.

• Some courts will allow the debtor to use rents needed to maintain the property without providing 
adequate protection, or where the lender never made any attempt to enforce pre-petition.

• Can disgorge professional fees/retainers paid using rents without providing adequate protection. 



Collateral vs. Absolute Assignment

• General Overview

• What is the difference between a collateral assignment and an absolute assignment?

• How have different courts determined when to treat an assignment of rents as a collateral assignment 
versus when to treat the assignment of rents as an absolute assignment?

• What are some of the key takeaways from how courts have treated the issues involved?



Collateral vs. Absolute Assignment (Cont.)

Collateral Assignment

• A collateral assignment pledges rents as additional 
security for the loan.

• Legal title to the rents remains with the debtor.

• The lender acquires a security interest in the rents.

• When the debtor files bankruptcy, the rents 
(usually) become the lender’s cash collateral.

• The debtor can use the rents for business expenses, 
to pay administrative expenses, and to fund the 
reorganization plan.

• The debtor must provide the lender with adequate 
protection.

Absolute Assignment

• An absolute assignment immediately assigns the 
rents to the lender.

• Legal title to the rents transfers to the lender, and 
the lender gives the debtor a revocable license to 
use the rents.

• If the debtor defaults, the license is automatically 
revoked.

• When the debtor files bankruptcy, the rents 
(sometimes) do not become part of the bankruptcy 
estate at all.

• If the debtor defaulted pre-petition, then it had no 
interest in the rents



Collateral vs. Absolute Assignment (Cont.)

• Some bankruptcy courts have treated the assignment as a collateral assignment regardless of the 
language in the assignment.

• In re South Side House, 474 B.R. 391 (E.D. N.Y. Bankr. 2012) (applying New York law).

• In re Senior Housing Alternatives, 444 B.R. 386 (E.D. Tenn.  2011) (applying Tennessee law).

• Uniform Assignment of Rents Act, § 4(b), cmt 3 (also Prefatory Note).

• In re Augusta Center, 491 B.R. 298 (S.D. Ga. 2013) (applying Georgia law).



Collateral vs. Absolute Assignment (Cont.)

• Other courts will apply the assignment as written to effectively remove the rents from the 
bankruptcy estate.

• Town Center Flats v. ECP Commercial, 855 F.3d 721 (6th Cir. 2017) (applying Michigan law).

• First Fidelity Bank v. Jason Realty, 59 F.3d 423 (3rd Cir. 1995) (applying New Jersey law).

• In re Highlands of Montour Run, 450 B.R. 828 (N.D. Ill. 2011) (applying Pennsylvania law).

• In re Kingsport Ventures, 251 B.R. 841 (E.D. Tenn. 2000) (applying Tennessee law).



Collateral vs. Absolute Assignment (Cont.)

• Key Takeaways from Case Law

• State law controls (although some courts have questioned that).

• State law often open to interpretation.

• Different rules for different scenarios:

• Rents not included in the mortgage but no assignment.

• Rents included in the mortgage as security, and an assignment as security.

• Rents included in the mortgage as security, and an absolute assignment.



Drafting Issues

• General Overview

• Thirty Thousand Foot View

• Language in Security Instrument

• Language in Assignment of Rents

• Cases with Model Language



Drafting Issues (Cont.)

• Thirty Thousand Foot View (from a litigation perspective)

• Keep in mind the structure of the agreement.

• The borrower is creating a security interest in the rents.

• BUT . . . the borrower is also immediately transferring ownership of the rents and receiving a license to 
use the rents.

• That license continues as long as the borrower makes timely payments and otherwise complies with the 
terms of the Security Instrument (and Note), but it automatically terminates if the borrower defaults.

• The language in the instruments should reflect that general understanding.



Drafting Issues (Cont.)

• Language in Security Instrument

• The Security Instrument’s granting clause should include rents.

• Ex.:

This Mortgage creates a security interest in the personal property and fixtures included in the [Paramus
Property] and constitutes a security agreement under the New Jersey Uniform Commercial Code. Security
interest is granted in all of the following, whether now owned or hereafter acquired:

….

(c) all rents, issues and profits of the [Paramus Property] accruing after an event of default as defined in the
Mortgage from Mortgagor to Mortgagee covering the [Paraums Property], whether such leases or tenancies
are now existing or are hereafter created.

• In re Carretta, 220 B.R. 203, 206-07 (D. N.J. 1998)



Drafting Issues (Cont.)

• Language in Security Instrument (Cont.)

• But the Security Instrument should also include language making it clear that:

• The parties intend for the AOR to immediately assign the rents;

• To the extent the rents are not included in the AOR or deemed not to have been immediately 
assigned, the mortgagor pledges the rents as security for the loan.

• Similarly, make sure it’s clear that the AOR controls if the court considers finds the language to conflict.

• Consider including cumulative language from In re Caretta, 220 B.R. 203, 207 (D. N.J. 1998).



Drafting Issues (Cont.)

• Language in Security Instrument (Cont.)

• Consider including language that in addition to any rents not included in the AOR, the Security 
Instrument also pledges:

• Any interest the borrower has in the license of the rents from the lender; and

• Any rents the borrower receives and retains in connection with that license.



Drafting Issues (Cont.)

• Language in Assignment of Rents

• Draft language with the structure and purpose of the assignment in mind.

• As an example, consider the following language:

• Section 5.1 Assignment. To secure the payment of the Indebtedness and the . . . performance and discharge of the
Obligations, Mortgagor hereby absolutely and unconditionally assigns, sells, transfers and conveys to Mortgagee all of its
right, title and interest in and to all Leases, whether now existing or hereafter entered into, and all of its right, title and interest in
and to all Rents. Mortgagee does not assume any of Mortgagor's liabilities under any leases by this assignment. This assignment
is an absolute assignment and not an assignment for additional security only. So long as no Event of Default shall have
occurred and be continuing, Mortgagor shall have a revocable license from Mortgagee to exercise all rights extended to the
landlord under the Leases, including the right to receive and collect all Rents and to hold the Rents in trust for use in the
payment and performance of the Obligations and to otherwise use the same. The foregoing license is granted subject to the
conditional limitation that no Event of Default shall have occurred and be continuing. Upon the occurrence and during the
continuance of an Event of Default, whether or not legal proceedings have commenced, and without regard to waste, adequacy
of security for the Obligations or solvency of Mortgagor, the license herein granted shall automatically expireand terminate,
without notice by Mortgagee (any such notice being hereby expressly waived by Mortgagor). Mortgagor further agrees that it
will, from time to time, upon demand therefor, deliver to Mortgagee an executed counterpart of each and every Lease then
affecting all or any portion of the Property.

• In re Skymark Properties II, 597 B.R. 363, 369-70 (E.D. Mich. 2019)



Drafting Issues (Cont.)
• Language in Assignment of Rents (Cont.)

• If the assignment specifies that it isn’t for additional 
security (only), then it may create confusion to also say 
that it is made for the purpose of securing payment of 
the debt.

• In reality, if the parties are agreeing to the terms as 
structured, the assignment is at least arguably NOT
additional security for the debt.

• Rather, the rents are additional consideration given in 
exchange for the lender agreeing to make the loan, and 
the lender then licenses the rents to the debtor in 
exchange for staying current on the loan.

• The parties could even structure the agreement to 
provide separate, additional consideration for the 
assignment.

• It may not matter to some courts, but it could impact 
the analysis for others.

• Section 5.1 Assignment. To secure the payment of the Indebtedness
and the . . . performance and discharge of the Obligations As
additional consideration for the Loan, Mortgagor hereby absolutely
and unconditionally assigns, sells, transfers and conveys to
Mortgagee all of its right, title and interest in and to all Leases,
whether now existing or hereafter entered into, and all of its right,
title and interest in and to all Rents. Mortgagee does not assume any
of Mortgagor's liabilities under any leases by this assignment. This
assignment is an absolute assignment and not an assignment for
additional security only. So long as no Event of Default shall have
occurred and be continuing, Mortgagor shall have a revocable license
from Mortgagee to exercise all rights extended to the landlord under
the Leases, including the right to receive and collect all Rents and to
hold the Rents in trust for use in the payment and performance of the
Obligations and to otherwise use the same. The foregoing license is
granted subject to the conditional limitation that no Event of Default
shall have occurred and be continuing. Upon the occurrence and
during the continuance of an Event of Default, whether or not legal
proceedings have commenced, and without regard to waste,
adequacy of security for the Obligations or solvency of Mortgagor,
the license herein granted shall automatically expire and terminate,
without notice by Mortgagee (any such notice being hereby expressly
waived by Mortgagor). Mortgagor further agrees that it will, from
time to time, upon demand therefor, deliver to Mortgagee an
executed counterpart of each and every Lease then affecting all or
any portion of the Property.



Drafting Issues (Cont.)
• Language in Assignment of Rents (Cont.)

• Walnut language:

• Describes assignment as consideration, not 
security.

• Makes assignment immediately effective.

• Explains that rents only included in mortgage to 
the extent AOR not enforceable.

• Yet:

• Court in Walnut found the assignment ambiguous 
and construed it against the lender, whereas court 
in Skymark found the assignment an immediate 
transfer that removed property from the estate.

• In other words . . . ¯\_(ツ)_/¯

• 3. ASSIGNMENT OF RENTS: APPOINTMENT OF RECEIVER; LENDER IN
POSSESSION

• (a) As part of the consideration for the Indebtedness, Borrower absolutely and
unconditionally assigns and transfers to Lender all Rents. It is the intention of Borrower to
establish a present, absolute and irrevocable transfer and assignment to Lender of all
Rents and to authorize and empower Lender to collect and receive all Rents without the
necessity of further action on the part of Borrower. Promptly upon request by Lender,
Borrower agrees to execute and deliver such further assignments as Lender may from
time to time require. Borrower and Lender intend this assignment of Rents to
immediately effective and to constitute an absolute present assignment and not an
assignment for additional security only. For purposes of giving effect to this absolute
assignment of Rents, and for no other purpose, Rents shall not be deemed to be a part of
the “Mortgaged Property,” as that term is defined in Section 1(s). However, if this
present, absolute and unconditional assignment of Rents is not enforceable by its
terms under the laws of the Property Jurisdiction, then the Rents shall be included
as a part of the Mortgaged Property and it is the intention of the borrower that in
this circumstance this Instrument create and perfect a lien on Rents in favor of
Lender, which lien shall be effective as of the date of this Instrument.

• (b) After the occurrence of an Event of Default, Borrower authorizes Lender to collect,
sue for and compromise Rents and directs each tenant of the Mortgage Property to pay all
rents to, or as directed by, Lender, and Borrower shall, upon Borrower's receipt of any
Rents from any sources (including, but not limited to subsidy payments under any
Housing Assistance Payments Contract), pay the total amount of such receipts to the
Lender. However, until occurrence of an Event of Default, Lender hereby grants to
Borrower a revocable license to collect and receive all Rents, to hold all Rents in trust
for the benefit of Lender and to apply all Rents to pay the installments of interest and
principal then due and payable under the Note and the other amounts then due and
payable under the other Loan Documents, including imposition Deposits, and to pay the
current costs and expenses of managing, operating and maintaining the Mortgage
Property, including utilities, Taxes and insurance premiums (to the extent not included in
Imposition Deposits), tenant improvements and other capital expenditures. So long as no
Event of Default has occurred and is continuing, the Rents remaining after application
pursuant to the preceding sentence may be retained by Borrower free and clear of, and
released from, Lender's rights with respect to Rents under this Instrument.

• In re 400 Walnut Associates, 454 B.R. 601, 605-06 (E.D. Pa. 2011)



Drafting Issues (Cont.)

• Other Notes

• Separate Documents

• Present Assignment/Present Tense

• Discretionary Language for Applying Rents to Loan

• Reassigning the Rents Rather than Voiding the AOR

• Indemnification for Liability Under Leases with Tenants

• Confirmation Lender Not Bound by Leases with Tenants

• Merger Language

• Issues if Debtor Files Bankruptcy Before Default
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