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Contributory Negligence

• Contributory negligence is an incredibly harsh legal 
doctrine with a dispositive result.  

• “[C]ontributory negligence, if proved, is a complete 
defense that bars a plaintiff’s recovery in a 
negligence action.” Warsham v. Muscatello, Inc., 
189 Md. App. 620, 639 n. 10 (2009). 

• Contributory negligence is the exception in 
American tort law and exists in only 5 jurisdictions: 
Maryland, District of Columbia, Virginia, North 
Carolina, and Alabama. 
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Contributory Negligence

• Contributory negligence has been defined 
traditionally as “the failure to observe ordinary care 
for one’s own safety.”   Kasten Construction Co. v. 
Evans, 260 Md. 536, 541 (1971); Menish v. Polinger
Co., 277 Md. 553, 559 (1976).

• “The burden of proving contributory negligence is 
on the defendant.” Reiser v. Abramson, 264 Md. 
372, 377 (1972).
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Contributory Negligence

• It is important to stress that “[i]t is not every action 
on the part of a litigant which an opponent by way 
of ‘second guessing’ or hindsight may successfully 
label as contributory negligence.” Rogers v. Frush, 
257 Md. 233, 239 (1970). 

• “Contributory negligence, if present, defeats 
recovery because it is a proximate cause of the 
accident; otherwise, the negligence is not 
contributory.” Batten v. Michel, 15 Md. App. 646, 
652 (1972).
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Contributory Negligence

• At its heart, contributory negligence is “the doing 
of something that a person of ordinary prudence 
would not do, or the failure to do something that a 
person of ordinary prudence would do under the 
circumstances.”   Potts v. Armour & Co., 183 Md. 
483, 490 (1944). 

• However, “in measuring contributory negligence, 
the standard of care to be used as the criterion is 
that of an ordinarily prudent person under the 
same or similar circumstances, not that of a very 
cautious person.” Menish, 277 Md. at 559.
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Contributory Negligence

• As the Maryland Court of Appeals stated in Sanders v. 
Williams, 120 A.2d 397 (Md. 1956), inquiries into the 
reasonableness of conduct are usually “the province of the 
jury rather than of the court.”  Eagle-Picher Indus., Inc. v. 
Balbos, 326 Md. 179, 220 (1992); see also Kasten
Construction Co., Construction Co., 260 Md. at 541 
(“Contributory negligence, like assumption of the risk, is 
ordinarily a question for the jury.”) 

• “The familiar rule to be applied in determining whether the 
facts justify a holding that the plaintiff was guilty of 
contributory negligence as a matter of law is that the act (or 
omission) so relied on must be distinct, prominent and 
decisive, and one about which reasonable minds would not 
differ in declaring it to be negligence.” Miller v. Mullenix, 
227 Md. 229, 232 (1961). 
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Contributory Negligence

• Therefore, “[t]he question of contributory negligence 
must be considered in the light of all the inferences 
favorable to the plaintiff's case that may be fairly 
deduced from the evidence. Where there is a conflict of 
evidence as to material facts relied on to establish 
contributory negligence, or more than one inference 
may be reasonably drawn therefrom, the question 
should be submitted to the jury.” Reiser, 264 Md. at 
377-78. 

• “There may also be a jury question, even when 
negligence seems fairly clear, when the facts permit a 
finding that the injured party’s conduct had its basis in 
a reasonable expectation.”  Kasten Constr. Co., Constr. 
Co., 260 Md. at 541 (internal quotation omitted).
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Contributory Negligence in a 
Pedestrian Case
• Maryland law is clear that “a pedestrian who crosses a street 

between crossings is not negligent per se, but when [she] 
undertakes to do so, [she must] use the greatest of care to 
protect [herself] from injury.”  Davis v. Bd. of Educ., 222 Md. App. 
246, 267 (2014) quoting Pratt v. Coleman, 14 Md. App. 76, 80 
(1972); see also Md. Transp. Code Ann. §21-503.  

• “Likewise the Court of Appeals [has] held that a pedestrian who 
crosses a thoroughfare [between street crossings] is not prima 
facie guilty of negligence, nor does it make [her] presumptively 
negligent; it is but a circumstance to be considered along with all 
other relevant facts in the case on the question of 
her…contributory negligence.”  Id. quoting Lewis v. Hammond, 
247 Md. 297, 302 (1967).  

• “It is clear, then, that not using a crosswalk [does] not make [a 
plaintiff] contributorily negligent as a matter of law.”  Id.; see also 
Nelson v. Seiler, 154 Md. 63 (1927); Boyd v. Simpler, 222 Md. 126 
(1960).
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The End of Contributory 
Negligence in Maryland?
• Maryland Court of Appeals (Maryland’s Highest Court) 

has declined to end the doctrine of contributory 
negligence.  Coleman v. Soccer Ass’n of Columbia, 432 
Md. 679 (2013).

• Court found in Coleman that public policy favored 
keeping contributory negligence, pointing to ten failed 
attempts in the legislature to abolish the doctrine.

• Changing the standard “in the face of the general 
assembly’s repeated refusal to do, would be totally 
inconsistent with the Court’s long-standing 
jurisprudence.”
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Coleman Dissent: Contributory 
Negligence is a Dinosaur and should 
be Extinct.
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Contributory Negligence in 
District of Columbia Bicycle Cases
• The District of Columbia has moved away slightly from the 

contributory negligence doctrine.

• On October 13, 2016, Mayor Muriel Bowser signed the 
“Motor Vehicle Collision Recovery Act of 2016.” This 
legislation enables pedestrians and cyclists to recover up to 
100% of their damages arising out of a collision with a motor 
vehicle, so long as the pedestrian or cyclist is less than 50% 
at fault for the happening of the accident.

• In signing the law, Mayor Bowser said that “[o]ur streets are 
made for everyone and the Motor Vehicle Collision 
Recovery Act of 2016 sends a strong message that 
pedestrians and cyclists are welcome in the District. This 
legislation gives much-needed legal protection to more 
commuters and more equity to the streets of D.C”
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Assumption of the Risk

• Closely related to the doctrine of contributory negligence is the 
doctrine of assumption of the risk. Schroyer v. McNeal, 592 A.2d 
1119, 1121 (Md. 1991). Such defenses often overlap and “may 
arise from the same facts and, in a given case, a decision to one 
may necessarily include the other.”  Id.

• “The overlap between assumption of risk and contributory 
negligence is a complete one where the plaintiff’s conduct in 
voluntarily encountering a known risk is itself unreasonable.” Id. 
at 1122 (internal quotation omitted).

• “Contributory negligence  defeats recovery because it is a 
proximate cause of the accident which happens, but assumption 
of the risk defeats recovery because it is a previous abandonment 
of the right to complain if an accident occurs.”  Warner v. Markoe, 
189 A. 260, 264 (Md. 1937).
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Assumption of the Risk

• The doctrine of assumption of risk is defined as “an intentional and 
voluntary exposure to a known danger and, therefore, consent on the 
part of the plaintiff to relieve the defendant of an obligation of conduct 
toward him and to take his chances from harm from a particular risk.” 
Rogers v. Frush, 262 A.2d 549, 554 (1970). 

• “It is well settled in Maryland that in order to establish the defense of 
assumption of risk, the defendant must prove that the plaintiff: 1) had 
knowledge of the risk of the danger; 2) appreciated the risk of the 
danger; and 3) voluntarily confronted the risk of danger.”   BG&E v. 
Flippo, 705 A.2d 1144, 1156 (Md. 1998) (quoting ADM Partnership v. 
Martin, 702 A.2d 730, 734 (Md. 1997)). 

• Further, “[a]ssumption of the risk will apply only if the undisputed 
evidence and all permissible inferences drawn therefrom clearly 
establish that the risk of danger was fully known to and understood by 
the plaintiff.” Schroyer, 592 A.2d 1119 at 1123 “The test of whether the 
plaintiff knows of, and appreciates, the risk involved in a particular 
situation is an objective one and ordinarily is a question to be resolved 
by the jury.” Id.
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Comparative Fault of the Plaintiff 

Overview of Pure Comparative Fault:

- Supersedes “all or nothing” rule of contributory negligence

- Plaintiff’s damages are offset by plaintiff’s percentage of liability

- Plaintiff’s share of fault will reduce defendant’s liability and 
reduce plaintiff’s damages by that amount

- Essentially eliminated “last clear chance” doctrine 

- Not applicable in intentional torts 
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Comparative Fault of the Plaintiff 
Overview of Pure Comparative Fault :

States include: 
◦ Alaska
◦ Arizona 
◦ California 
◦ Florida
◦ Kentucky
◦ Louisiana
◦ Mississippi
◦ Missouri
◦ New Mexico
◦ New York
◦ Rhode Island 
◦ Washington

Area of substantive law – Federal courts apply state law 
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Comparative Fault of the Plaintiff 
Overview of Pure Comparative Fault :

California Civil Code Section 1431.2 - Several Liability for Non-economic 
Damages

(Proposition 51 – Fair Responsibility Act  - avoided “deep pocket” 
inequities):

(a) In any action for personal injury, property damage, or wrongful death, 
based upon principles of comparative fault, the liability of each defendant 
for non-economic damages shall be several only and shall not be joint. Each 
defendant shall be liable only for the amount of non-economic damages 
allocated to that defendant in direct proportion to that defendant’s 
percentage of fault, and a separate judgment shall be rendered against that 
defendant for that amount.
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Comparative Fault of the Plaintiff 

Overview of Pure Comparative Fault :

- Proving a defendant was a “Substantial Factor” in causing 
plaintiff’s harm

- Materially contributing to harm

- “Substantial” is not defined with percentage 

- To succeed on a claim of comparative fault of the plaintiff, the 
defense must also prove plaintiff was a substantial factor in causing 
their own harm 
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Comparative Fault of the Plaintiff 

Overview of Pure Comparative Fault :

- Assumption of Risk 

Primary Assumption of Risk – Where defendant’s 
conduct did not breach legal duty of care owed 
to the plaintiff (express – contractual)

- Secondary Assumption of Risk – focusses on nature of 
activity 

- Duty to Mitigate Damages 

- Imputed comparative fault reduction (child’s negligence reduces 
parent’s recovery; wrongful death survivor action )
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Comparative Fault of the Plaintiff 

Factors that impact a jury’s apportionment of fault: 

- Determine if comparative fault is an issue in your case

- Own your bad facts

- Voire dire

Concept of assigning percentage

Identify biases 

- Opening – Case theme

- Evidence in case

- Closing 
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Comparative Fault of the Plaintiff 

Factors that impact a jury’s apportionment of fault: 

- Don’t spend too much time or emphasis on liability 

- Explain to jury that this is a defense tactic – not typically your 
only fight 

minimizing injury;

disputing causation of injury;

will argue against awarding money;

one more way the defense will attempt to avoid 
responsibility 
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Comparative Fault of the Plaintiff 

Impact of Accident Reconstruction experts

- In an auto collision case, ask your expert to opine on a 
percentage of fault

- Apply a rationale or scientific basis to a percentage of plaintiff’s 
fault 

- Encourage use of visual aids 

- Use of hypothetical questions to address or assign percentage 
of fault
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Comparative Fault of the Plaintiff 

Overcoming plaintiff's level of fault in an injury case:

- Emphasize the negligence and conduct of the defendant – PILE 
IT ON!!

Was there gross negligent on behalf of the defendant?

Was the defendant’s conduct reckless? 

- Who was more negligent? (Auto v. Bike – Which has more 
capability of harm?)
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Negligence of the Plaintiff
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Pennsylvania Statute
42 Pa. C. S. § 7102

• (a)  General rule.--In all actions brought to recover damages for 
negligence resulting in death or injury to person or property, the 
fact that the plaintiff may have been guilty of contributory 
negligence shall not bar a recovery by the plaintiff or his legal 
representative where such negligence was not greater than the 
causal negligence of the defendant or defendants against whom 
recovery is sought, but any damages sustained by the plaintiff shall 
be diminished in proportion to the amount of negligence attributed 
to the plaintiff.
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Jury Instruction

• When the charge is appropriate?

• Alexander v. University of Pittsburgh Med. Ctr. Sys., 185 F.3d 141 
(3d Cir. 1999)

 “Often a trial judge has the duty and the discretion to determine 
whether there is sufficient evidence for an issue to go to the jury. 
Under Pennsylvania law, however, it appears that even a scintilla of 
evidence on the issue of contributory negligence is sufficient to 
constitute a jury issue.”
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Jury Instruction

• When the charge is appropriate?

• Muzikar v. Amtrak, 34 Phila. 340, 1997 WL 1433780

 “It requires more than a scintilla of evidence to establish negligence. 
Substantial evidence requires more than … suspicion of the existence 
of a fact to be established. … Certainly, whether it was possible to 
perform an act in another fashion, does not make the method used on 
this occasion by the plaintiff negligence. It was the burden of [the 
Defendant] to show that the method employed by [Plaintiff] fell below 
the level of due care. No such evidence was proffered. Such evidence 
must rise to more than speculation or conjecture; it must be more than 
a scintilla, it must be proof positive.”
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Model Jury Instruction

• PLAINTIFF'S COMPARATIVE NEGLIGENCE

As a defense, DEFENDANT claims that PLAINTIFF's own negligence 
was a factual cause of his/her injury or harm.

DEFENDANT has the burden to prove both of the following:

1. that PLAINTIFF was negligent; and

2. that PLAINTIFF's negligence was a factual cause of his/her 
injury or harm.

If you find PLAINTIFF's percentage of negligence is greater than 50 
percent, PLAINTIFF cannot recover [his] [her] damages.

Pennsylvania Standard Jury Instructions, (Civ.) § 13.180
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Model Jury Instruction

• PLAINTIFF'S CONTRIBUTORY NEGLIGENCE

As a defense, DEFENDANT claims that PLAINTIFF's own negligence 
was a factual cause of his/her injury or harm.

DEFENDANT has the burden to prove both of the following:

1. that PLAINTIFF was negligent; and

2. that PLAINTIFF's negligence was a factual cause of his/her injury or 
harm.

Pennsylvania Standard Jury Instructions, (Civ.) § 13.210
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Strict Liability Actions

• Restatement (Third) of Torts: Products Liability
 § 17. Apportionment Of Responsibility Between Or Among 

Plaintiff, Sellers And Distributors Of Defective Products, And 
Others

 (a) A plaintiff's recovery of damages for harm caused by a product 
defect may be reduced if the conduct of the plaintiff combines with the 
product defect to cause the harm and the plaintiff's conduct fails to 
conform to generally applicable rules establishing appropriate 
standards of care.

 (b) The manner and extent of the reduction under Subsection (a) 
and the apportionment of plaintiff's recovery among multiple 
defendants are governed by generally applicable rules apportioning 
responsibility.
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Strict Liability Actions

• Restatement (Third) of Torts – § 17  Comment d

 A number of courts take the position that when the plaintiff's 
negligence consists solely in the failure to discover the defect in the 
product, no reduction of damages is warranted. 

 Some states engraft an exception to comparative fault when the 
defendant's duty was to provide a safety feature to protect users from 
the risks associated with product use. 

 Some courts take the position that classic assumption of the risk is a 
total bar to a products liability action. A fair number of states hold that 
assumption of the risk should be subject to fault apportionment. Some 
states have abolished implied assumption of the risk as a separate 
defense from comparative fault. 
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Strict Liability Actions

• Restatement (Third) of Torts – § 17  Comment d

 Before the court will allow any apportionment of responsibility, the 
defendant must introduce sufficient evidence to support a finding of 
fault on the part of the plaintiff. Thus, for example, when the 
defendant claims that the plaintiff failed to discover a defect, there 
must be evidence that the plaintiff's conduct in failing to discover a 
defect did, in fact, fail to meet a standard of reasonable care. In 
general, a plaintiff has no reason to expect that a new product contains 
a defect and would have little reason to be on guard to discover it. Or 
when a plaintiff is injured due to inattention to a danger that should 
have been eliminated by a safety feature, there must be evidence 
supporting the conclusion that the plaintiff's momentary inattention or 
inadvertence in a workplace setting constitutes failure to exercise 
reasonable care. In the absence of such evidence courts refuse to 
submit the plaintiff's conduct to the trier of fact for apportionment 
based on the principles of comparative responsibility. 

38



Strict Liability Actions

• Azzarello v. Black Bros. Co., 391 A.2d 1020 (Pa. 1978)

 A plaintiff’s comparative fault was considered to be irrelevant as it was 
evidence of conduct and, therefore, represented an impermissible 
commingling of negligence principles with strict liability theories.

• Tincher v. Omega Flex, 104 A.3d 328 (Pa. 2014) 

 Overruled Azzarello

 Stated that this “may have an impact upon other foundational issues … 
such as the availability of negligence-derived defenses … but these 
considerations and effects are outside the scope of the facts of this 
dispute …”
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Strict Liability Actions

• Rapchak v. Haldex Brake Products, 2016 WL 3752908 (W.D. Pa.)

 “Tincher cannot be read as doing away with the traditional limitations 
placed on the admissibility of evidence of a product user’s alleged 
negligence. These limitations originate in comment n of Section 402A 
of the Second Restatement, which provides that “contributory 
negligence of the plaintiff is not a defense when such negligence 
consists merely in a failure to discover the defect in the product, or 
guard against the possibility of its existence,” Restatement (Second) of 
Torts, Section 402A cmt. n.  … Notwithstanding all of the changes 
wrought by Tincher, the risk of harm still rests with the manufacturer 
or seller of the product and the focus remains on the product.” 
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Strict Liability Actions

• Dyvex Industries v. Agilex Flavors & Fragrances, 2018 WL 4469639 
(M.D. Pa.)

 Ordinary negligence is not admissible in products liability action unless 
the user’s conduct was shown to be the sole cause of the harm and 
then it is only admissible as to causation.

 If the evidence demonstrates that the plaintiff’s alleged misconduct 
constituted highly reckless behavior that was extraordinary and 
unforeseeable, then and only then would it be admissible on the issue 
of causation
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Model Jury Instructions

• 16.122 DEFENSES NOT AVAILABLE IN STRICT LIABILITY CLAIMS

• Negligence of Plaintiff (Except in Substantial Change or Use of 
Product in Unintended Way Cases)

 In determining whether a product is defective or a factual cause of 
PLAINTIFF’s harm, you may not consider any negligence of PLAINTIFF. 
Under Pennsylvania law, the PRODUCT SUPPLIER is not permitted to 
defend against this claim by asserting that PLAINTIFF was at fault.
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Model Jury Instructions
Proposed by PA Defense Institute

• 16.122(4) STRICT LIABILITY – PLAINTIFF CONDUCT EVIDENCE

 You have heard evidence about the manner that the plaintiff[s] used 
the product. You may consider this evidence as you evaluate whether 
the product was in a defective condition and unreasonably dangerous to 
the user. However, a plaintiff’s failure to exercise care while using a 
product does not require your verdict to be for the defendant. [If the 
evidence is that the plaintiff’s conduct was “highly reckless” and creates 
a jury question whether this conduct could be “a sole or superseding 
cause” of the plaintiff’s harm, then the jury should also be instructed on 
that conduct as a superseding cause.]
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Workplace Accidents:
Fault of Injured Worker

• Pennsylvania Law

 Workers' compensation is a no-fault benefit system designed to provide 
assistance to workers disabled by work related injuries. Workers were 
required to sue their employers to obtain compensation.  The injured 
worker can recover workers’ compensation benefits from his employer 
even if the worker is at fault.

 In a suit against a third-party for injuries sustained in the workplace, 
the comparative negligence of the employer may be admissible.
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Assured Clear Distance Ahead Rule

• 75 Pa. C. S. § 3361.  Driving vehicle at safe speed.

 No person shall drive a vehicle at a speed greater than is reasonable 
and prudent under the conditions and having regard to the actual and 
potential hazards then existing, nor at a speed greater than will permit 
the driver to bring his vehicle to a stop within the assured clear 
distance ahead. Consistent with the foregoing, every person shall drive 
at a safe and appropriate speed when approaching and crossing an 
intersection or railroad grade crossing, when approaching and going 
around a curve, when approaching a hill crest, when traveling upon 
any narrow or winding roadway and when special hazards exist with 
respect to pedestrians or other traffic or by reason of weather or 
highway conditions.
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Assured Clear Distance Ahead Rule

• Lockhart v. List, 665 A.2d 1176 (Pa. 1995)

 The assured clear distance ahead rule, which is codified in the Vehicle 
Code, 75 Pa.C.S. § 3361, requires a motorist to be capable of stopping 
within the distance that he or she can clearly see. As this rule has been 
applied to hill crests and curves, this Court has made clear that a 
person may not enter blindly upon such topography, but must proceed 
slowly enough so as to avoid colliding with obstructions that may be on 
the roadway.

 The sudden emergency doctrine, on the other hand, is available as a 
defense to a party who suddenly and unexpectedly finds him or herself 
confronted with a perilous situation which permits little or no 
opportunity to apprehend the situation and act accordingly.
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Seatbelt Law for Motor Vehicle Cases

• 75 Pa. C.S. § 4581

 (e)  Civil actions.--In no event shall a violation or alleged violation of 
this subchapter be used as evidence in a trial of any civil action; nor 
shall any jury in a civil action be instructed that any conduct did 
constitute or could be interpreted by them to constitute a violation of 
this subchapter; nor shall failure to use a child passenger restraint 
system, child booster seat or safety seat belt system be considered as 
contributory negligence nor shall failure to use such a system be 
admissible as evidence in the trial of any civil action; nor shall this 
subchapter impose any legal obligation upon or impute any civil liability 
whatsoever to an owner, employer, manufacturer, dealer or person 
engaged in the business of renting or leasing vehicles to the public to 
equip a vehicle with a child passenger restraint system or child booster 
seat or to have such child passenger restraint system or child booster 
seat available whenever their vehicle may be used to transport a child.
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Open and Obvious Conditions

• Carrender v. Fitterer, 503 Pa. 178, 469 A.2d 120 (1983) 

 If a condition is open and obvious and the plaintiff could have easily 
observed the condition had the plaintiff been more attentive, then a 
defendant can assert that the plaintiff should have realized the 
condition and taken the appropriate action to protect himself against it.

 A danger is obvious when "‘both the condition and the risk are 
apparent to and would be recognized by a reasonable man, in the 
position of the visitor, exercising normal perception, intelligence and 
judgment.'" 
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Open and Obvious Conditions

• Carrender v. Fitterer, 503 Pa. 178, 469 A.2d 120 (1983) 

 "Although the question of whether a danger was known or obvious is 
usually a question of fact for the jury, the question may be decided by 
the court where reasonable minds could not differ as to the 
conclusion.”

 On occasion, courts have been willing to grant a motion for summary 
judgment as they have found under the "reasonable man" standard 
that the plaintiff should have observed such an "open and obvious 
condition" and avoided the condition.
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Assumption of the Risk

• Howell v. Clyde, 620 A.2d 1107 (Pa. 1993)

• The four types of the assumption of risk as follows:

 1. The plaintiff expressly consents to relieve the defendant of any 
obligation to exercise care and agrees to take the chance of injury from 
a known or possible risk. 

 2. The plaintiff voluntarily enters a relation with the defendant that he 
knows to involve risk and the plaintiff is regarded as tacitly agreeing to 
relieve the defendant of responsibility.

 3. The plaintiff is aware of the risk created by the defendant and 
proceeds voluntarily to encounter it.

 4. The plaintiff's voluntarily encountering a known risk that is 
unreasonable and amounts to contributory negligence, and the plaintiff 
is barred from imposing on the defendant a loss for which his own 
negligence is partly responsible.

50



Assumption of the Risk

• Spady v. Acme Markets (Unpublished Superior Court)

 Under the doctrine of assumption of the risk, a defendant is relieved of 
its duty to protect a plaintiff where the plaintiff has voluntarily and 
deliberately proceeded to face a known and obvious risk and 
therefore is considered to have assumed liability for his own injuries.

 . . . [T]he determination that the plaintiff has assumed the risk of his 
injuries such that recovery is prevented should occur only where it is 
beyond question that the plaintiff voluntarily and knowingly proceeded 
in the face of an obvious and dangerous condition.

 Before . . . assumption of the risk will be applied to prevent recovery, 
the evidence must establish conclusively that the plaintiff was 
subjectively aware of the risk.
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Assumption of the Risk

• Spady v. Acme Markets (Unpublished Superior Court)

 Our Supreme Court appears to have concluded that in a negligence 
action, the question whether a litigant has assumed the risk is a 
question of law as part of the court’s duty analysis, and not a matter 
for jury determination. . . 

 Assumption of risk is no longer an affirmative defense in most cases; 
rather, it is incorporated into an analysis of whether the defendant 
owes a duty to the plaintiff. . . .

 The trial court is obligated to review the factual scenario and determine 
whether [u]nder those facts, . . . The defendant, as a matter of law, 
owed the plaintiff no duty of care.
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Choice of Ways Doctrine

• Updyke v. BP Oil Company, 717 A.2d 546 (Pa. Super. 1998)

 Where a person, having a choice of ways, one of which is perfectly 
safe, and the other of which is subject to risks and dangers, voluntarily 
chooses the latter and is injured, is guilty of contributory negligence . . 
. .

 In order for this rule to apply, there must be (1) A safe course; (2) A 
dangerous course; and (3) Facts which would put a reasonable person 
on notice of the danger or actual knowledge of the danger.

 The rule will not apply and a jury should not be charged with the 
doctrine where the person is confronted with a choice of equally safe or 
equally hazard paths, despite what in hindsight would be a mistake in 
judgment. 
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Choice of Ways Doctrine

• Gilligan v. Villanova University, 584 A.2d 1005 (Pa. Super. 1991)

 Pennsylvania Superior Court affirmed a trial court order granting a 
compulsory nonsuit to a property owner where a student of Villanova 
University slipped and fell on snow and ice in an unpaved location as 
he walked to an auditorium on campus. The evidence established that 
other, safer paths of travel were available to him, but he elected to 
traverse a snow-covered unpaved area when he fell.

 “Appellant has merely established that he voluntarily chose to walk 
upon an allegedly snow-covered grassy area, not intended to be 
traversed by pedestrians, and subsequently fell. On these facts, we 
agree with the trial court that appellant has failed to state a cause of 
action in negligence.”
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Pennsylvania Statute
42 Pa. C. S. § 7102

• (b.3) Off-road vehicle riding.—

 (1) Off-road vehicle riding area operators shall have no duty to protect 
riders from common, frequent, expected and nonnegligent risks 
inherent to the activity, including collisions with riders or objects.

 (2) The doctrine of knowing voluntary assumption of risk shall apply to 
all actions to recover damages for negligence resulting in death or 
injury to person or property brought against any off-road vehicle riding 
area operator.

 (3) Nothing in this subsection shall be construed in any way to abolish 
or modify a cause of action against a potentially responsible party other 
than an off-road vehicle riding area operator.
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Pennsylvania Statute
42 Pa. C. S. § 7102

• (c) Downhill skiing.—

 (1) The General Assembly finds that the sport of downhill skiing is 
practiced by a large number of citizens of this Commonwealth and also 
attracts to this Commonwealth large numbers of nonresidents 
significantly contributing to the economy of this Commonwealth. It is 
recognized that as in some other sports, there are inherent risks in the 
sport of downhill skiing.

 (2) The doctrine of voluntary assumption of risk as it applies to 
downhill skiing injuries and damages is not modified by subsections (a) 
and (a.1).
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Negligence of Children

• Pennsylvania law - Dunn v. Teti, 421 A.2d 782 (1980)

 (1) minors under the age of seven years are conclusively presumed 
incapable of negligence

 (2) minors between the ages of seven and fourteen years are 
presumed incapable of negligence, but the presumption is a rebuttable 
one that weakens as the fourteenth year is approached

 (3) minors over the age of fourteen years are presumptively capable of 
negligence, with the burden placed on the minor to prove incapacity
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Negligence of Children

• The law does not judge children by adult standards, such that even a 15, 
16 or 17 year old will not be expected to exercise the care of an adult 
because children of such ages do not have the experience and wisdom of 
adults. Instead, children are required to exercise the care of an average 
child of the same age, intelligence and experience, and will be held 
negligent only if their conduct falls below that standard.

• In Pennsylvania, children are considered adults at age 18 and, at that time, 
can be held liable for negligence or contributory negligence. However, prior 
to age 18, these special rules must be applied to determine whether or not 
a child can be held responsible for careless actions.
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Comparative Fault of Defendants
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Pennsylvania Statute
42 Pa. C. S. § 7102

• (a.1) Recovery against joint defendant; 
contribution.—

 (1) Where recovery is allowed against more than one person, 
including actions for strict liability, and where liability is 
attributed to more than one defendant, each defendant shall be 
liable for that proportion of the total dollar amount awarded as 
damages in the ratio of the amount of that defendant's liability 
to the amount of liability attributed to all defendants and other 
persons to whom liability is apportioned under subsection (a.2).
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Pennsylvania Statute
42 Pa. C. S. § 7102

• (a.1) Recovery against joint defendant; 
contribution.—

 (1) Where recovery is allowed against more than one person, 
including actions for strict liability, and where liability is 
attributed to more than one defendant, each defendant shall be 
liable for that proportion of the total dollar amount awarded as 
damages in the ratio of the amount of that defendant's liability 
to the amount of liability attributed to all defendants and other 
persons to whom liability is apportioned under subsection (a.2).

61



Pennsylvania Statute
42 Pa. C. S. § 7102

• (a.1) Recovery against joint defendant; 
contribution.--

 (3)  A defendant's liability in any of the following actions shall be 
joint and several, and the court shall enter a joint and several 
judgment in favor of the plaintiff and against the defendant for 
the total dollar amount awarded as damages:

 (iii)  Where the defendant has been held liable for not less than 
60% of the total liability apportioned to all parties.

 (v)  A civil action in which a defendant has violated section 497 
of the act of April 12, 1951 (P.L.90, No.21), known as the Liquor 
Code.
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Pennsylvania Statute
42 Pa. C. S. § 7102

• (a.1) Recovery against joint defendant; 
contribution.--

• (4)  Where a defendant has been held jointly and severally liable 
under this subsection and discharges by payment more than that 
defendant's proportionate share of the total liability, that defendant 
is entitled to recover contribution from defendants who have paid 
less than their proportionate share. Further, in any case, any 
defendant may recover from any other person all or a portion of the 
damages assessed that defendant pursuant to the terms of a 
contractual agreement.
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Practical Considerations for Proving 
Comparative Fault
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Sources of Proof

• Accident reports (police report, OSHA investigation, employer 
incident reports)

• Photos of the accident scene and vehicles or product

• The vehicle(s) or product involved

• Witness statements

• Cell phone records 

• Social media

• Security camera footage

• Inspection reports

• Repair or service records
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Experts

• Is an expert needed?

• What type of expert is needed?

 Accident reconstruction expert

 Biomechanical expert

 Products/vehicle expert

• What evidence will the expert need?

• Will the expert be able to express an opinion within a reasonable 
degree of certainty?
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Factors Impacting Jury Apportionment of 
Fault

• How do the Parties present as witnesses?

 Sympathetic plaintiff or defendant

 Likeability and Credibility of party witnesses

• Which side has the better, more believable story to tell.

• Which side did a better job telling the story.

 Visual aids

 Witness presentation and testimony

 Persuasiveness of counsel

• Will the jury be instructed regarding the level at which Plaintiff 
cannot recover under the law of the jurisdiction?
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