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Tips for Optimal Quality 

Sound Quality 

If you are listening via your computer speakers, please note that the quality  

of your sound will vary depending on the speed and quality of your internet 

connection. 

 

If the sound quality is not satisfactory, you may listen via the phone: dial  

1-866-869-6667 and enter your PIN when prompted. Otherwise, please  

send us a chat or e-mail sound@straffordpub.com immediately so we can 

address the problem. 

 

If you dialed in and have any difficulties during the call, press *0 for assistance. 

 

Viewing Quality 

To maximize your screen, press the F11 key on your keyboard. To exit full 

screen,  

press the F11 key again. 
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Continuing Education Credits 

In order for us to process your continuing education credit, you must confirm your 

participation in this webinar by completing and submitting the Attendance 

Affirmation/Evaluation after the webinar.  

 

A link to the Attendance Affirmation/Evaluation will be in the thank you email 

that you will receive immediately following the program. 

 

For additional information about continuing education, call us at 1-800-926-7926 

ext. 35. 
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Program Materials 

If you have not printed the conference materials for this program, please 

complete the following steps: 

• Click on the ^ symbol next to “Conference Materials” in the middle of the left-

hand column on your screen.   

• Click on the tab labeled “Handouts” that appears, and there you will see a 

PDF of the slides for today's program.   

• Double click on the PDF and a separate page will open.   

• Print the slides by clicking on the printer icon. 
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ISSUE SELECTION 
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STEP ONE: 
IDENTIFY ALL POSSIBLE ISSUES 

Take an inventory, don’t worry about formulation or style 

Be creative, let your inner madman take over 
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STEP TWO: NARROW THEM DOWN 

What they say: raise very few issues, perhaps only two or 
three 

What they do: rule in your favor on issues four, five, six, 
etc. 

What appellate judges say v. what appellate judges do 
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Andrew D. Christie, former Delaware Supreme Court Chief 
Justice.  Ruggero J. Aldisert, Winning on Appeal: Better Briefs 
and Oral Advocacy 128 (2d ed. 2003). 

“Omit arguments and assertions which are obviously without 
merit.” 

“Omit weak arguments that are largely, if not completely 
irrelevant . . .” 

Charles E. Jones, former Arizona Supreme Court Chief Justice.  
Aldisert, at 133. 

“You must focus on the dispositive issue or issues only.” 

Anthony J. Scirica, former Chief Judge of the U.S. Court of 
Appeals for the Third Circuit.  Aldisert, at 136. 
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Fred I. Parker, former judge on the U.S. Court of Appeal for the 
Second Circuit.  Aldisert, at 132.  

“[I]in the vast majority of cases, no more than three or four issues should 
be raised.”  

“Go with one or two of your best issues that will really decide the case.  A 
brief with fifteen or twenty assignments of error tells me the attorney is 
desperate and really is grasping at straws.” 

David Gilbertson, former South Dakota Supreme Court Chief 
Justice.  Aldisert, at 135. 

“Generally, there should be no more than four questions” 

Diana Gribbon Motz, U.S. Court of Appeals for the Fourth 
Circuit.  Aldisert, at 138. 
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LITMUS TEST: 
NUMBER OF ISSUES IN THE BRIEF 

Number of Issues: Judge’s Reaction: 

Three: Presumably arguable points. The lawyer is primo. 

Four: Probably arguable points. The lawyer is primo minus. 

Five: Perhaps arguable points. The lawyer is no longer primo. 

Six: Probably no arguable points. 
The lawyer has not made a favorable initial impression. 

Seven: Presumptively no arguable points. The lawyer is at an 
extra disadvantage with an uphill battle all the way. 

Eight or more: Strong presumption that no point is worthwhile. 

10 



Example: The U.S. Supreme Court’s opinion on the Affordable 
Care Act.  National Federation of Independent Businesses v. 
Sebelius, 567 U.S. 518 (2012) 

> Almost everyone focused on the Commerce Clause issue, 
which the government lost  

> Few paid much attention to the government’s alternative 
argument that the individual mandate was a tax within 
Congress’s taxing power 

Predicting the winning issue is not that easy: 
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HOW DO YOU DECIDE 
WHAT MAKES THE CUT? 

Preservation: is there a risk the court will find the issue was waived or 
forfeited?   

In some circumstances you can get away with raising a new argument, 
or contradictory argument on appeal.  Borderline issues that arguably 
weren’t preserved are candidates to be cut. 
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HOW DO YOU DECIDE 
WHAT MAKES THE CUT? 

Scope of relief  

How much would a victory on that issue change the outcome? 

If you’re deciding between two borderline issues, and one issue 
would lead to a complete victory while the other would only yield a 
new trial or a reduction in damages, that may tip the balance. 

Standard of review? 

When choosing between two borderline issues, consider whether 
one issue will be decided de novo, and the other will be subject to 
a deferential standard of review.  
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HOW DO YOU DECIDE 
WHAT MAKES THE CUT? 

Consider how including an issue might cause you to change your 
statement of facts 

Will including an issue allow you to state the facts differently, due 
to a different standard of review?  

Will including an issue give you a reason to discuss otherwise 
irrelevant facts that are favorable to your client?   

Will including an issue force you to confront otherwise irrelevant 
facts that are unfavorable to your client?   
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Can you show prejudice? 

Many otherwise strong legal arguments fail because of a weak 
prejudice argument. 

Know your court: which types of arguments resonate with this 
court, and which do not? 

Does adding the argument make the court’s job easier? 

An argument may be worth including if it gives the court a cleaner, 
simpler, less controversial way to reach a result in your favor. 
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Is this case a good vehicle for the issue? 

Consider whether the facts of this case are the best case 
to seek a change or clarification  of law 

Is it realistic that you would lose your other arguments 
and win this one? 

Be realistic.  Can you imagine how a judge might reject 
your five strongest arguments yet still rule for you on 
number six? 
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When you decide to omit an issue from your brief, write down 
why. 
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SPECIAL CONSIDERATIONS: SELECTING 

ISSUES FOR DISCRETIONARY REVIEW 

Raise only important legal issues or conflicts 

Do not raise issues involving misapplication of 
settled law 

Brevity is even more important: raise one or 
two issues 

Select interesting issues 
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Drafting the Questions Presented 
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Drafting Overview 

• The statement of questions or issues 
presented is one of the first and critical 
elements of an appellate brief 

• It sets the stage and serves as a unifying 
thread for the other sections of the brief  

• It should draw the reader in, focus on the 
crucial points favoring your position, and 
make the court want to rule in your favor  
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Additional Considerations Based on   
Nature of Review Being Sought 

• Further functions for statement of issues 
when discretionary review (rehearing or 
review by a high court) is being sought: 

 attract the court’s attention and interest 

 persuade court of the importance of deciding each 
issue you raise (to its jurisprudence, because of 
fairness to parties, etc.) 
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General Drafting Tips 

• Think before you write 

• Determine optimal question order 

• Provide appropriate context 

• Weave in the standard of review 

• Concentrate on clarity 

• Write to your audience 
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Think before you write 

• Focus on your arguments why the court’s 
decision on each of your issues should be 
reversed or affirmed 

• Assess the likelihood of prevailing on each 
issue and the most likely basis for that result 

• Analyze relative strength of the issues and 
critical decision tree 

• The questions should reflect all of the above 
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Determine optimal question order 

• Map appellate critical decision tree 

• Assess relative strength of each issue 

• Generally lead with strongest, but consider 
 logical order (e.g., procedural issues first) 

 which issues may be case dispositive 

 importance of issues to client 

 order in which issues were decided below or 
presented by opposing party 
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Provide appropriate context 

• Present issues of law generally, without 
reference to specific parties or facts 

• Include some sense of the legal rule you want 
to be applied 

• Consider inserting critical facts if they may be 
helpful (as when the issue is application of 
settled law to a particular case) 

• In general, provide enough context to 
persuade the court to rule in your favor 
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Weave in the standard of review 

• When the appellate court has de novo review, 
frame the question as one for it to decide 

• When review is more limited, reference 
reasons why the standard is (or is not) met: 
 the decision below is not entitled to deference 

 the court below abused its discretion 

 there was clear error 

 etc.   
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Concentrate on clarity 

• Focus on using plain words that have precise 
and well-accepted meaning 

• Avoid excessive formality and legalese 

• Use punctuation to separate thoughts and 
phrases 

• Keep subjects and objects close to verbs 

• Limit use of acronyms, jargon, etc. 

• Be as concise as consistent with clarity 

27 



www.schnader.com www.schnader.com 

Write to your audience 

• Appellate judges view questions presented as 
defining the issues they must decide 

• Your job in drafting the questions is to 
capture the essence of your case and draw 
the court to your side 

• Write engagingly and with sufficient content 
to compel the result you want, recognizing 
that multiple people will read your work 
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When seeking discretionary review… 

• Determine most likely path to success 

• Limit issue(s) accordingly 

• Lead with issue most worthy of review and why 

• Focus on significance of issue(s) beyond case 

• Frame issue(s) as legal rather than factual 

• Consider how the court might state the issue(s) 

• Try to engage the court’s interest! 
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Drafting Approaches 

• Single sentence 

• Multiple sentences 

• “Deep issue” approach 
 major legal premise 

 minor factual premise 

 syllogistic conclusion (question) 

• Hybrids 

 
30 



www.schnader.com www.schnader.com 

Single sentence – example 

Under the Fourth Amendment’s privacy 
guarantees, does an invitee into a residence 
have a legitimate expectation of privacy 
when the invitee’s sole purpose for being 
present is to assist the resident in an illegal 
activity? 
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Multiple sentence – example 

In a contingent fee personal injury case, the 
plaintiff’s lawyer arranges for a lender owned 
by non-lawyers to reimburse litigation 
expenses as incurred.  Is it appropriate for 
the lawyer to repay the money advanced plus 
a funding fee – a percentage of the recovery 
– subject to a maximum? 
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Deep issue – example 

Texas prohibits a person from bringing a claim for 
breach of implied warranty when that person 
knowingly purchased used goods.   

P admitted at her deposition that she purchased a 
2000 Chevrolet – the car she claims General Motors 
impliedly warranted – with 11,000 miles on the 
odometer.   

Should P’s claim for breach of implied warranty be 
dismissed because the car was used when she 
bought it? 
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Hybrid issue – example 
A contract to purchase a computer and software designed 
specifically for P’s business included a condition that the system 
reach certain performance levels within six months of installation.  
When this period expired, P notified D that the equipment did not 
perform as promised and tendered it back.  D claimed the contrary 
and sued for the contract price.  The issues on this appeal are: 

•Was the condition in the contract ambiguous, so as to permit parol 
evidence as to its meaning? 

•Were D’s representations in its sales brochures properly excluded as 
inconsistent with the contract condition? 

•Was evidence of the equipment’s unsuitability for P’s purposes 
properly excluded as inconsistent with the contract condition? 
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Other Drafting Points 
• Opening word:  whether vs. direct question 

• Simple vs. complex sentence 

• Abstraction vs. specifics 

• References to parties:  roles, names, or 
procedural postures 

• (Subtle) advocacy vs. neutrality 

• Overall length – maximum 75 words 
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BRIEFING THE ISSUES 
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BRIEFING THE ISSUES 

General rule:  lead from strength. 

But:  logic may dictate a different order 
(jurisdiction/standing/statute of limitations, before 
liability, before damages). 

Ordering the issues 

37 



BRIEFING THE ISSUES 

Combine multiple issues into a broader category 

Pair issues that have a complementary or synergistic 
effect 

> Example: exclusion of evidence paired with an 
instructional error on the same issue 

 

 

Grouping issues 
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BRIEFING THE ISSUES 

Briefing the issues from the respondent’s 
perspective 

Do not feel compelled to follow the structure 
established by the appellant. 
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BRIEFING THE ISSUES  

Each issue deserves its own heading or sub-heading.  

Some courts will deem an issue forfeited if it is buried 
in the text. 

If you decide to include an issue don’t stop halfway 
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BRIEFING THE ISSUES  

Keep the big picture in mind 

Remember the importance of developing a theme to 
tie the whole brief together from the statement of 
facts through the argument 

  

41 


