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Navigating the IRS Penalty 

Abatement Procedures for Foreign 

Information Reporting 

Noncompliance

GUY H. GLASER, ESQ.
BRAGER TAX LAW GROUP, A P. C.

TELEPHONE NO: (310) 208-6200

EMAIL:GGLASER@BRAGERTAXLAW.COM
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About Guy Glaser

o Former IRS Trial Attorney

o 30+ Years of Tax Dispute Experience

with the IRS

o Former LB&I Area 5 FBAR & Civil

Fraud Coordinator

Copyright © 2021, Brager Tax Law Group



Form 5471

• U.S. citizens and residents (including entities)

who are officers, directors, or shareholders in

controlled foreign corporations may need to

file Form 5471, Information Return of U.S.

Persons With Respect to Certain Foreign

Corporations. See I.R.C. §§ 6038 & 6046.

• Officer or director if there are certain 10% changes in

ownership.

• Control person in a CFC for at least 30 days.

• Shareholders with certain 10% ownership changes.

• 10% or more owners with “U.S. shareholders” owning

more than 50% of the shares.
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Form 5471 Penalties

• Penalties I.R.C. § 6038(b):

• $10,000 per foreign corporation.

• Penalties apply to both a failure to file, or the filing of an

incomplete Form 5471.

• During audit, or at any other time, the IRS may issue a written

request for the taxpayer to file Form 5471 within 90 days. If not

filed, then the continuation penalty will apply.

• $10,000 per month to a maximum of $50,000.

• Total: $60,000

• CDP available if there has been no prior opportunity to dispute the

penalty.
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Form 5471: Reduction of Foreign Tax

Credit I.R.C. § 6038(c)

• The amount of foreign taxes paid or deemed paid (other than those deemed paid

under § 904(c)) by the U.S. person for purposes of determining the foreign tax

credit under § 901 is reduced by 10%.

• If the U.S. person required to report the information is a corporation, its taxes paid

or deemed paid under § 960 (with respect to any and all foreign corporations for

which such U.S. person was required to file Form 5471 under §6038 for such

accounting period) are reduced by 10%.

• The 10% reductions are increased an additional 5% for each three-month period, or

fraction thereof, during the period beyond 90 days after the day on which the IRS

mails notice of such failure.

• The amount of the reduction is limited to the greater of $10,000, or the company’s

income.
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Form 5472: Foreign 

Corporations

• Some corporations may need to file Form 5472,

Information Return of a 25% Foreign Owned U.S.

Corporation or a Foreign Corporation Engaged in a

U.S. Trade or Business.

• Foreign corporations engaged in a trade or business in

the United States.

• Domestic corporations which have at least one direct or

indirect 25% foreign shareholder that engages in a

reportable transaction.
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Form 5472 Penalties

• Penalties I.R.C. § 6038A:

• $25,000 per foreign corporation.

• During audit, or at any other time the IRS may issue a written request for

the taxpayer to file Form 5472 within 90 days. If not filed, then the

continuation penalty will apply.

• $25,000 per month.

• There is no apparent maximum to the penalty. Cf. IRM 20.1.9.5.4(2) and IRM

20.1.9.15.4 (03-21-2013) apparent maximum.

• Penalties apply to both a failure to file, or the filing of an incomplete Form

5472.

• Prior to 2018 the penalty was $10,000 with a $10,000 per month continuation

penalty.

• CDP available if there has been no prior opportunity to dispute the penalty.
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• Penalties: I.R.C. § 6038D

• Generally, $10,000, but may increase up to

$50,000 for failure after notice.

• $10,000 per month continuation penalty.

• Reasonable cause defense available.

• CDP available if there has been no prior

opportunity to dispute the penalty.

Form 8938: Statement of

Foreign Assets
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Form 3520 For Trusts & Gifts

• Grantors or beneficiaries with reportable transactions with foreign trusts or estates

must file Form 3520, Annual Return to Report Transactions With Foreign Trusts

and Receipt of Certain Foreign Gifts. See I.R.C. §§ 679(c) & 6048(a) & (b).

• Many reportable transactions; e.g. formation of a foreign trust; transfer of property to a

foreign trust; loans to a foreign trust; the receipt of any distribution by a U.S.

beneficiary.

• Aggregate gifts or bequests from an NRA or foreign estate greater than $100,000 during

a calendar year.

• Gifts from foreign partnerships or foreign corporations of more than $16,649 (2020

Year).

• When to file?

• April 15; If the U.S. person gets an extension then due date is Oct. 15th.

• Filed with Ogden, UT Service Center. Not attached to the tax return
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Form 3520 For Trusts & Gifts cont.

• Penalties: I.R.C. §§ 6677 & 6039F

• Greater of $10,000 or 35% of the gross value of the distribution

received from, or transferred to, a foreign trust.  I.R.C. § 6677.

• 5% per month of the amount of foreign gifts or inheritances, up to

25%.  I.R.C. § 6039F

• Reasonable cause defense available.

• CDP available if there has been no prior opportunity to dispute the

penalty
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Form 3520-A: For Trusts with a U.S. Owner

• A foreign trust with a U.S. owner pursuant to the grantor

trust rules must file Form 3520-A, Annual Information of

Foreign Trusts With a U.S. Owner.  See I.R.C. § 6048(b)

• Note: Trust obligation to file, but penalty falls on U.S.

person.

• When to file?

• March 15.

• A separate request on Form 7004 is required to obtain an

extension.

• File with the Ogden, UT Service Center.
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Form 3520-A: For Trusts with a U.S. Owner 

cont.

• Penalties: I.R.C. § 6677

• Greater of $10,000 or 5% of the gross value of the portion of

the trust assets treated as owned by the U.S. person

• Continuation penalty of $10,000 per month may be imposed

up to $50,000

• The penalty is imposed on the U.S. owner, not the foreign

trust. I.R.C. § 6677(b).

• Reasonable cause defense available.

• CDP available if there has been no prior opportunity to

dispute the penalty.
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Form 8858:
Foreign Disregarded Entities (DREs)

• Certain U.S. persons who own a foreign disregarded entity must file
Form 8858, Information Return of U.S. Persons With Respect to
Foreign Disregarded Entities.  I.R.C. § 6038B.
• A foreign DRE is an entity that is not created or organized in the U.S.

and is disregarded as an entity separate from its owner for U.S. tax
purposes. See Treas. Regs. §§ 301.7701-2 and 301.7701-3.

• When to file?
• Attach to timely filed return of the owner of the foreign DRE Penalties

I.R.C. § 6038(b).
• $10,000 per foreign disregarded entity plus a $10,000 continuation

penalty per month, not to exceed $50,000.
• Also, subject to a 10% reduction of the available foreign tax credit.

I.R.C. § 6038(c).
• CDP available if there has been no prior opportunity to dispute the

penalty.
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Form 8865:

Foreign Partnerships

• Certain U.S. persons who own or engage in transactions with certain 
foreign partnerships must file Form 8865, Return of U.S. Persons 
With Respect to Certain Foreign Partnerships.  See I.R.C. §§ 6038, 
6038B, and 6046A.

• U.S. person who, at any time:  directly owned more than 50% 
interest in partnership's capital, profits, or losses; indirectly owned 
a 10% or greater interest in partnership’s capital, profits, or losses; 
or contributes, acquires, disposes, or has a substantial change in 
proportionate interest.  Numerous exceptions.

• When to file?
• Attach to timely filed return of the affected person
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Form 8865:

Foreign Partnerships cont. 

• Penalties: I.R.C. §§ 6038 and 6038B
• For Category 1, 2 and 4 filers. $10,000 per foreign partnership plus a

$10,000 per month continuation penalty. Maximum of $60,000.

• Reduction of Foreign Tax Credits.

• For Category 3 filers. 10% of the FMV of the property contributed to
the partnership.

• Limited to $100,000 unless due to intentional disregard. In
addition, the transferor must recognize gain on the property as if
it had been sold for FMV.

• Reasonable cause defense available.

• CDP available if there has been no prior opportunity to dispute the
penalty.
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• U.S. citizens, corporations, and estates and trusts must report certain
transfers of property and cash to foreign corporations.
• I.R.C. § 351 incorporation transactions; I.R.C. § 361 reorganizations;

I.R.C. § 355 spin-offs; I.R.C. §§ 367(d) and (e) transactions.
• When and how to file?

• U.S. transferor must file Form 926, Return by a U.S. Transferor of
Property to a Foreign Corporation, with return for year of transfer.

• The penalty for failure to report transfers of property to a foreign
corporation is 10% of the value of the property transferred to the
corporation with a maximum of $100,000 per return. If due to
intentional disregard the penalty is not limited to $100,000.
• CDP available if there has been no prior opportunity to dispute the

penalty.

Form 926: Foreign Corp. Transfers
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International Reporting

Forms that Trigger the

Extended Statute of

Limitations
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IRS Form Reporting Obligation IRC Section

Form 926 Non-recognition transfers to foreign corporations 6038B

Form 3520 Gratuitous transfers to foreign trusts and U.S. owners of foreign trusts 6048(a), (b)

Form 3520-A Distributions received by U.S. persons from foreign trusts 6048 (c)

Form 5471 U.S. persons who control foreign corporations 6038

Form 5471 U.S. persons who become officers or directors of a foreign corporation and

certain 10% or more shareholders

6046

Form 5472 U.S. Corporations 25% or more foreign owned 6038A

Form 8621 Shareholder of a PFIC 1298(f)

Form 8858 Foreign Disregarded Entities 6038, 6038B

Form 8865 U.S. persons with certain 10% or more ownership changes 6046A

Form 8865 U.S. persons who control foreign partnerships 6038

Form 8938 Specified persons required to report specified foreign financial assets 6038D
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A.  Title 31 U.S.C. § 5314

• A U.S. person having a financial interest in or signature or other authority over, a 
reportable account in a foreign country must report the account if aggregate value of 
the accounts > $10,000 any time during calendar year. 

• U.S. person:

o Citizen of the U.S., resident alien, or a corporation, trust, or LLC formed under U.S. laws.

• Types of Reportable Accounts: 

o Banking accounts.

o Securities accounts.

o Other financial accounts. 

▪ Insurance or annuity policy with cash value.
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• Financial Interest:

o U.S. person has legal title whether maintained for his/her benefit or the benefit of others.

o Persons acting as an agent or nominee on behalf of the U.S. person.

o A corporation in which U.S. person owns more than 50% of the voting power or total
value of the shares.

o A partnership in which the U.S. person owns more than 50%.

o A trust, if the U.S. person is the trust grantor and has an ownership interest in the trust
for U.S. federal tax purposes.

o A trust in which the U.S. person either has a present beneficial interest in more than
50% of the assets or from which such person receives more than 50% of current income.

• Signature or other authority:

o Authority of an individual to control the disposition of money, funds or other assets held
in a financial account by direct communication (whether in writing or otherwise) to the
person with whom the financial account is maintained.
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B. Form 114
•Filed with FinCEN.

C. Filing Date
•April 15 of year following the calendar year to be reported.

• Automatic extension to October 15 each year.

D. Record Retention

•Required.

E. Penalties
•Nonwillful: $10,000 per violation (per form). See 31 USC 5321(a)(5)(B)(i)

• Reasonable cause exception applies.  See 31 USC 5321(a)(5)(B)(ii)

•Willful: the greater of $100,000 or 50% of the balance in the account at the time of
the violation.  See 31 USC § 5321(a)(5)(C)(i).

• No reasonable cause exception.  31 USC § 5321(a)(5)(C)(ii).
• Criminal:  Up to 10 years in prison and $500,000.  See 31 USC § 5322.

FBAR (Report of Foreign Bank and Financial Accounts cont.)
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F. FBAR Practice Tips

•BSA Electronic Filing Requirements for FBAR Form 114.
•FBAR Hotline: 1-866-270-0733 (toll free in U.S.); or 313-234-6146 (for callers
outside U.S. – not toll free)

•Family Affair:
• Minors must file FBARs.
• If Minor cannot file parent/guardian must do so on Minor’s behalf.

•Jointly Owned Accounts by Spouses:
• No need for spouse of individual filing an FBAR to file separate FBAR if:

o all financial accounts are jointly owned with the filing spouse; and,
o filing spouse reports the jointly owned accounts on a timely filed
FBAR electronically signed; and “filers” have completed and signed
Form 114a, record of authorization to file FBARs.

FBAR (Report of Foreign Bank and Financial Accounts cont.)
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The Newish Updated Voluntary 

Disclosure Practice (Son of OVDP)

• Previously Set forth in IRS Memo dated November 20,

2018 incorporated into the IRM.

• The Offshore and Domestic Voluntary Disclosure Practice

have been merged into one program.

• Effective for all disclosures received after September 28,

2018.

• No set penalty structure – just guidelines.

• Requires “full cooperation” with the IRS.

• Resolution by agreement is stressed.

• Taxpayer may request an appeal with the IRS Office of

Appeals.
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Son of OVDP Step 1

• Taxpayer submits a pre-clearance request to CI on Form

14457 (rev. April 2020). (Part I only).

• Eligibility still determined under IRM 9.5.11.9.

• Taxpayers with illegal-source income are not eligible.

• Disclosure must be timely, truthful and complete.

• Taxpayer must cooperate in determining her correct tax

liability.

• Taxpayers with illegal source income are excluded.

• After pre-clearance, Part II of 14457 is submitted.
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Son of OVDP Step 1

• Timely Disclosure Before:

• A civil or criminal investigation has begun or the IRS has

notified the taxpayer of its intention to begin an

audit/investigation;

• The IRS has received information from a third-party (e.g.,

informant, other governmental agency, or the media) alerting

the IRS to the specific taxpayer’s noncompliance;

• The IRS has initiated a civil examination or criminal

investigation which is directly related to the specific liability of

the taxpayer; or,

• The IRS has acquired information directly related to the specific

liability of the taxpayer from a criminal enforcement action

(e.g., search warrant, grand jury subpoena).
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Son of OVDP Step 2: the Civil Audit

• After pre-clearance, the taxpayer will be subject to a civil audit.

• The Voluntary Disclosure period is generally 6 years.

• If the audit is not resolved by agreement, the audit may be

expanded, and penalties may be imposed for all years:

• Requires “management” approval.

• All required returns (amended?) must be submitted for the

disclosure period.

• Generally, full payment is expected of all taxes, penalties, and

Interest.

• OICs or Installment Agreements are not ruled out.
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Son of OVDP Step 3: Penalty

Framework

• Fraud Penalty for 1 year only:

• 75% under I.R.C. §§ 6663 or 6651(f).

• Applies to the year with the highest tax deficiency.

• May apply fraud penalty to more than 1 year in “limited circumstances”, e.g.,

where there is no agreement about the tax liability.

• One-year penalty assumes full cooperation.

• Willful FBAR penalties will be asserted in accordance with IRM 4.26.16

and 4.26.17:

• 50% of the highest balance during the 6-year period should be imposed.

• Information return penalties will not automatically be imposed:

• Examiners will take into account the imposition of other penalties and resolve

the examination by agreement.
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IRS Penalty Avoidance Programs that 
Mitigate Penalties:  Streamlined 
Filing Compliance Procedures: The 
IRS’ Foreign & Domestic Submission 
Procedures

Streamlined Programs

• Traditional Voluntary Disclosure Program (VDP)

• Offshore Voluntary Disclosure Program (OVDP

• Streamlined Domestic Offshore Procedures (SDOP)

• Streamlined Foreign Offshore Procedures (SFOP)

• Delinquent International Information Return Submission

Procedures (DIIRSP).
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• Developed in 2014

• Eligibility for (SDOP) 

o For non-foreign residents with previously unreported 

foreign accounts, assets, income and investments. 

• Requirements:

o A U.S. citizen or resident.

o Non-willful.

o Filed U.S. tax returns timely for three (3) years.

o Not under audit.

• All offshore penalties reduced to 5%.

Streamlined Domestic Offshore Procedures 

(SDOP) for U.S. Residents
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Streamlined Domestic Offshore Procedures 

(SDOP) for U.S. Residents

A.  Purpose of IRS SDOP

• Compliance.

• Leverage a smaller penalty now, against a potentially larger penalty later.

B.  SDOP Eligibility Criteria

1. U.S. Citizen i.e., a Non-Foreign Resident:

• US citizen, lawful permanent resident or meet substantial presence test.

2. Non-Willful:

• Definition: Conduct that is due to negligence, inadvertence, or mistake or conduct that 

is the result of a good faith misunderstanding of the requirements of the law. 

• Results of Lying About Being Non-Willful

• Offshore Tax Fraud

• Offshore Tax Evasion

• Perjury
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Streamlined Domestic Offshore Procedures (SDOP) for 

U.S. Residents (cont.)

3. Previously File “Timely” Tax Returns:

• Three-year rule.

• Original returns.

4. Omission of Income.

5. Not Currently Under Audit or Examination.

C.  Scope of IRS SDOP

1. Unpaid Taxes Due in Prior Years:

• Responsible to pay what should have been paid if taxes had been timely paid 

going back 6 years.

2. Title 26 Miscellaneous Offshore Penalty:

• One time 5% penalty for the 6-year compliance period for FBARs.

• Penalty equals 5% of the highest aggregate balance/value of taxpayer’s foreign 

financial assets that are subject to the miscellaneous offshore penalty during the 

years in the covered tax return period and the covered FBAR period
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Streamlined Domestic Offshore Procedures 

(SDOP) for U.S. Residents (cont.)

3. Other Offshore Penalties Avoided:

• Form 3520

• Form 3520-A 

• Form 5471

• Form 5472

• Form 8621

• Form 8938

• Form 8865

D. Submission Requirements:

1. Three years of amended tax returns with all required information returns.

2. Each of the most recent 6 years for which the FBAR due date has passed.

3. Completed certification Form 14654 attesting that:

• You are eligible for the program.

• All required FBARs have been filed.

• Failure to report was due to non-willful conduct.
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4. Miscellaneous offshore penalty amount is accurate.

5.  Additional Information to Include in Certification:

• Specific reasons for failure to report; 

• Source of funds in the foreign account or asset;

• Why the account was opened and when it was opened;

• Use of, and contact, with account;

• Connection to country in which account or asset is located;

• Educational and Professional background and connection to the U.S; and, 

• Reliance on an advisor in connection with the account.   

6.  Full payment of the tax, interest and 5% penalty.

Streamlined Domestic Offshore 

Procedures (SDOP) for U.S. Residents 

(cont.)
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Streamlined Foreign Offshore 

Procedures (SFOP) for Non-U.S. 

Residents

• Designed for non-U.S. residents (foreign residents).

• Taxpayers may submit amended or original prior year tax returns, and 

international information returns such as the FBAR.

• All FBAR penalties, along with other foreign asset penalties, are waived

• Requirements:

o Non-Willful.

o Qualify as a “Foreign Resident.”

o Not be under audit.
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Streamlined Foreign Offshore Procedures 

(SFOP) for Non-U.S. Residents (cont.)

A.  Purpose of IRS SFOP

• Compliance.

• Submission of amended/original prior year tax returns, and international information returns. E.g., FBAR.

B. SFOP Eligibility Criteria 

1.  Foreign Resident

• U.S. Citizen, Legal Permanent Resident (Green Card Holder) and reside outside of U.S. for at 

least 330 days in any one of the last three (3); or

• Not qualify as a U.S. Citizen or Legal Permanent Resident, and not meet the Substantial Presence 

Test in at least one of the last three (3) tax years.

2.  Non-Willful

• Totality of the circumstances analysis required.

• Definition: Conduct that is due to negligence, inadvertence, or mistake or conduct that is the 

result of a good faith misunderstanding of the requirements of the law. 

3.  Not Under Audit
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Streamlined Foreign Offshore Procedures (SFOP) for 

Non-U.S. Residents (cont.)

C.  Offshore Penalties Avoided

• No offshore penalties.

D.  How to Apply for SFOP 

IRS Form 14653 Non-Willful Certification:

• Complete a Form 14653, “Certification by U.S. Person Residing Outside the U.S.” 

• Attest that failure to report and pay was nonwillful Taxpayer SSN or ITIN Required.

• Write “Streamlined Foreign Offshore” at top of each return.

• Full payment of tax and interest .

E. Certify that all required FBARs have been filed
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Are the Streamlined Programs 

Ending Soon?

• Streamlined Programs were only a temporary ”band-aid” 

• Will IRS give substantial notice before closing the 

Streamlined Programs?

• Will streamlined be engulfed into the traditional 

voluntary disclosure program?

• Will IRS slowly increase the streamlined penalty?
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FILING DELINQUENT INFORMATION RETURNS 

FOR TAXPAYERS WHO CANNOT USE THE 

STREAMLINE FILING PROCEDURES AND DO NOT 

NEED TO USE THE CI VDP.

• Taxpayers who do not need or cannot use the CI VDP or the 

Streamlined Filing Compliance Procedures to file delinquent or 

amended tax returns to report and pay additional tax, but who:

• Have not filed one or more required international information returns,

• Have reasonable cause for not timely filing the information returns, 

• Are not under a civil examination or a criminal investigation by the IRS, 

and

• Have not already been contacted by the IRS about the delinquent 

information returns

should file the delinquent information returns with a statement establishing 

reasonable cause for the failure to file.
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FILING DELINQUENT INFORMATION RETURNS 

FOR TAXPAYERS WHO CANNOT USE THE 

STREAMLINE FILING PROCEDURES AND DO NOT 

NEED TO USE THE CI VDP. Cont.

• A reasonable cause statement should be attached to each delinquent 

information return filed for which reasonable cause is being requested

• As part of the reasonable cause statement, taxpayers must also certify that 

any entity for which information returns are being filed was not engaged in 

tax evasion.

• All delinquent international information returns other than Forms 3520 

and 3520-A should be attached to an amended return and filed 

according to the applicable instructions for the amended return.
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What Happens When Penalty Avoidance Fails? 
The IRS Penalty Abatement Request Process

Penalties imposed in connection with Forms 5471, 5472, 8938 & 3520 have post-assessment, prepayment appeal 

rights.

• In writing – 30 days -- reasonable cause defense; or,

• Pay penalty and file a claim for refund (via Form 843). See Treas. Reg. § 301.6402-2(b)(1) .

o 6-month rule before filing lawsuit in the District Court or Court of Claims

o If the refund is denied –

▪ Administrative Appeal 

• 30 days to request an appeal from the date of the denial letter. 

o Form 12203 if < $25K.

o Formal written Protest > $25K.

▪ Reasonable cause with supporting documentation,.

▪ Hazards of litigation 

• New theories or alternatives OK. IRM 8.11.5.1 (12-18-2015).   

▪ Judicial Administrative Appeal 

• 2 Years to file in District Court or Court of Claims after denial.  I.R.C § 6522  

Note 1: Taxpayer is not required to request an administrative appeal before filing suit.  

Note 2: Two year time frame is not tolled if the taxpayer tries to resolve the case through Appeals.     
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The Penalty Abatement Process Cont. 

Accelerated Appeals Consideration available on a post-assessment, prepayment basis for a Category 1 
taxpayer:

• IRC 6038(b) – Failure to provide information with respect to certain foreign corporations or 
partnerships — Form 5471 and Form 8865

• IRC 6038A(d) – Failure to provide information or maintain records with respect to certain foreign 
owned - U.S. corporations — Form 5472 

• IRC 6038B(c) – Failure to provide information relating to transfers or exchanges to foreign persons 
(corporations after 1984 and to partnerships after 8/5/1997) – Form 926 and Form 8865 (transfer to 
foreign entities)

• IRC 6038C(c) – Failure to provide information or maintain records with respect to foreign 
corporations engaged in U.S. business —Form 5472 (foreign company with USTB)

• IRC 6038D – Failure to provide information with respect to foreign financial assets

Note:  If the taxpayer elects accelerated pre-payment consideration it will be the taxpayer's only 

opportunity to contest that penalty before Appeals. See IRM 8.11.5.14.1 (12-18-2015) 
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QUESTIONS?

Email: gglaser@bragertaxlaw.com

Telephone No.: (310) 208-6200
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THE REVIEW STANDARDS



Robert Hanson, Esq.
• Robert Hanson is the lead international tax attorney for Parent

& Parent LLP specializing in helping taxpayers with offshore
personal and business income and reporting issues.
Throughout his career, he has advised taxpayers on how best
to make disclosures for foreign corporations, pensions, and

trusts.

• Robert holds his J.D. from the University of Connecticut
School of Law, where he focused his studies on tax law. He is
admitted to practice in the State of Connecticut.

• Email: rhanson@irsmedic.com



Hypothetical

•A taxpayer comes to you with a newly discovered problem.  She received a
gift two years ago from her NRA parents in China worth around  $500,000
USD.  She just learned about the international information reporting forms
while doing tax prep this year.
• She neglected to report the foreign gift (3520) and the foreign accounts

that held the gift (8938 and FBAR).
•How does she show reasonable cause?



The Tiers of Liability

• Reasonable Cause

• Willful Neglect

• Willfulness

• Willful Blindness

• Recklessness

• Negligence



Reasonable Cause

• The IRM generally provides reasonable cause relief when the taxpayer exercised ordinary 
business care and prudence when determining his tax obligation but was otherwise unable 
to comply [IRM 20.1.1.3.2 (11-21-2007)]. 

• For informational returns specifically, reasonable cause exists where the taxpayer (1) acted 
in a responsible manner and (2) had significant mitigating factors [IRM 20.1.7.12.1 (10-12-
2017)]. 



Reasonable Cause

Significant mitigating factors include 

• being a first time filer, or
• an overall history of compliance for the particular information reporting

Reg. § 301.6724-1(b)
IRM 20.1.7.12.1 (10-21-2017)



Reasonable Cause (Cont.)

For History of Compliance, significant consideration is given to

• Not previously penalized under the applicable statute, and

• If there have been prior penalties, was taxpayer able to reduce the error rate through the 
years

Reg. §301.6724-1(b)(2)



Reasonable Cause (Cont.)

Circumstances beyond filer control
• Unavailability of business records 

Reg. §301.6724-1(c)(2)
• Undue economic hardship relating to filing on magnetic media

Reg. §301.6724-1(c)(3)
• Actions of the IRS

Reg. §301.6724-1(c)(4)
• Actions of an agent

Reg. §301.6724-1(c)(5)
• Actions of a payee

Reg. §301.6724-1(c)(6)



Reasonable Cause (Cont.)

Acting in a responsible manner is when the taxpayer 

• Exercises the same level of care of a reasonably prudent person when determining filing 
obligations; (or put another way, a taxpayer is said to be acting in a responsible manner 
when exercising “ordinary care and prudence”), and

• Took significant steps to avoid or mitigate the failure

Reg. §301.6724-1(d)



Reasonable Cause (Cont.)

Took significant steps to avoid includes

• Requested an extension of time to fill

• Attempted to prevent a foreseeable failure

• Acted to remove the cause of the failure once occurred

• Corrected the failure promptly

• within 30 days

IRM 20.1.7.12.2 (10-12-2017)



Reasonable Cause
Case Law

•Ordinary Care and Prudence, or Ordinary Business Care

• In Congdon v. U.S. [108 AFTR 2d 2011-6343 (E.D. Texas, 2011)], the IRS sought to impose 
penalties on a taxpayer for failure to file form 5471 and maintained that the taxpayer did not 
have reasonable cause because of ignorance of the law or complexity.  The court held for 
the taxpayer, stating that while ignorance of the law alone is insufficient to constitute 
reasonable cause, inexperience in tax matters, the complexity of the area of law, and a track 
record of compliance can show reasonable cause.



Reasonable Cause
Case Law

A taxpayer can claim reliance on an advisor if the taxpayer can show that the advisor had 

sufficient knowledge of the taxpayer’s relevant financial circumstances to make an informed 

decision on whether a return was necessary (see R.L. Stovall v. Commissioner, 762 F.2d 891 

(1985)).



Reasonable Cause
Case Law

In W.O. Harrison, Jr. v. Commissioner 176 TCM 896 (1998), the court found that the 

reasonable cause existed where a taxpayer had a longstanding relationship with the 

accountant, the accountant had a close working relationship with the taxpayer’s bookkeeper, 

and the IRS failed to offer evidence to support its claim that the taxpayers withheld 

information from the accountant.



Ignorance of the Law
An additional lodestar

• IRM 20.1.1.3.2.2.6:
• Reasonable cause may be established if the taxpayer shows ignorance of the law in conjunction 

with other facts and circumstances. For example, consider the following:
–The taxpayer’s education.
–If the taxpayer has previously been subject to the tax.
–If the taxpayer has been penalized before.
–If there were recent changes in the tax forms or law which a taxpayer could not reasonably be 

expected to know.
–The level of complexity of a tax or compliance issue.

•Must also have made a good faith and reasonable effort to comply and that the taxpayer was 
unaware of the requirement and could not reasonably be expected to know of the requirement.



Mistake Was Made
An additional lodestar

• IRM 20.1.1.3.2.2.4:
• the reason for the mistake may be a supporting factor if additional facts and circumstances support the 

determination that the taxpayer exercised ordinary business care and prudence but nevertheless was 
unable to comply within the prescribed time.

• Information to consider when evaluating a request for an abatement or non-assertion of a penalty based 
on a mistake or a claim of ignorance of the law includes, but is not limited to the following:
–When and how the taxpayer became aware of the mistake.
–The extent to which the taxpayer corrected the mistake.
–The relationship between the taxpayer and the subordinate (if the taxpayer delegated the duty).
–If the taxpayer took timely steps to correct the failure after it was discovered.
–The supporting documentation.



The FBAR — Title 31

• 31 USC 5321

–(a) Penalties for non-filing

–(a)(6) Negligence – only for businesses, limited penalty

–(a)(6)(B) Pattern of Negligence – only for businesses

–(a)(5)(B)(i) Non-willful Violations – for individuals, $10,000 per violation

–(a)(5)(C), (D) Willful Violation – for individuals, “the greater of $100,000 or 50% of balance… 
at time of the violation” – but Colliot?



The FBAR — IRS Authority

• IRS has been delegated authority to assess Title 31 FBAR penalties.
•IRS was delegated the authority to assess and collect civil FBAR penalties. 31 CFR 
1010.810(g). The delegation includes the authority to investigate possible civil FBAR 
violations, provided in Treasury Directive No. 15-41 (December 1, 1992), and the authority 
to assess and collect the penalties for violations of the reporting and recordkeeping 
requirements. -- [IRM 4.26.16.6.1 (11-06-2015)]
•When performing these functions, IRS is not acting under Title 26 but, instead, is acting 
under the authority of Title 31. Provisions of the Internal Revenue Code generally do not 
apply to FBARs. -- [IRM 4.26.16.6.1 (11-06-2015)]





The FBAR — Reasonable Cause

• IRM 4.26.16.6.3.1 (11-06-2015)

–3. Use general negligence principles in determining whether or not to apply the negligence 
penalty. Treas. Reg. 1.6664-4, Reasonable Cause and Good Faith Exception to section 
6662 penalties, may serve as useful guidance in determining the factors to consider. 



The FBAR — Reasonable Cause
26 CFR 1.6664-4 (b)(1) Facts and circumstances taken into account -

• “Generally, the most important factor is the extent of the taxpayer's effort to assess 
the taxpayer's proper tax liability. Circumstances that may indicate reasonable cause 
and good faith include an honest misunderstanding of fact or law that is reasonable 
in light of all of the facts and circumstances, including the experience, knowledge, 
and education of the taxpayer. . . .”

• “Reliance on an information return, professional advice, or other facts, however, 
constitutes reasonable cause and good faith if, under all the circumstances, such 
reliance was reasonable and the taxpayer acted in good faith.”



The FBAR — Reasonable Cause

• Case by case basis
–Effort to assesses the proper liability
–Cannot rely necessarily rely upon incorrect facts

• Reliance on opinion or advice
–Look at education and sophistication
–No unreasonable assumptions, reliance must reasonable
–Not advice from “anyone”



Willful Neglect
Statute and IRM

26 U.S. Code § 6651 - Failure to file tax return or to pay tax

• “. . .unless it is shown that such failure is due to reasonable cause and not due to willful neglect, there shall be added 
to the amount required to be shown as tax on such return. . . .”

I.R.M 20.1.2.2.4.1 (07-18-2016) Penalty Abatements and Re-assessments

• “Willful neglect involves a conscious, intentional failure or reckless indifference. See United States v. Boyle, 469 U.S. 
241, 245 (1985), E. Wind Indus., Inc. v. United States, 196 F.3d 499, 504 (3d Cir. 1999), and Higbee v. Commissioner, 
116 T.C. 438, 446-447 (2001).”



Willful Neglect
Case Law
• U.S. v. Boyle, 469 U.S. 241 (1985)

• “As used here, the term "willful neglect" may be read as meaning a conscious, intentional failure or reckless indifference.”

• Estate of Thomas v. Comm’r, 82 TCM 449 (2001)

• To show “not willful neglect,” the taxpayer “must prove that the late filing did not result from a ‘conscious, intentional failure or reckless indifference.’”

• “A conscious or intentional failure exists when the taxpayer was aware of the duty to file the return within the due date but failed to file the
return under circumstances that do not justify such failure.”

• “Reckless indifference is established when the taxpayer was aware of the duty to file on time but disregarded a known or obvious risk that the
return might not be filed within the due date.”

• Electric & Neon, Inc. v. Comm’r, 56 TC 1324 (1971)

• A wife's alleged refusal to share financial information with her husband did not excuse their late-filed joint return; in fact, it indicated willful neglect on
her part.



Willfulness — Evidence

•Willfulness can rarely be proven by direct evidence, since it is a state of mind. It is usually 
established by drawing a reasonable inference from the available facts. The government 
may base a determination of willfulness on inference from conduct meant to conceal 
sources of income or other financial information. For FBAR purposes, this could include 
concealing signature authority, interests in various transactions, and interests in entities 
transferring cash to foreign banks. – [IRM 4.26.16.6.5.2 (11-06-2015)]



Willfulness — Evidence, Helpful Documents

• Copies of statements
• Correspondence with tax preparer
• Promotional material from an offshore bank
• Statements showing use of the funds to cover daily living expenses in a manner that 

conceals source of the funds
• Previously filed FBARs
• Hold mail order
• Failure to disclose accounts to tax preparer
• Organizer from tax preparer
• Accounts held in an entity
• “Yes” or “No” for Schedule B, Pt. III



Willfulness — Defined

• A voluntary, intentional violation of a known legal duty.
–Ratzlaf v US, 510 US 135, 142
– IRM 4.26.16.6.5.1 (11-06-2015)

• Shown by the person’s knowledge of the reporting requirements and the person’s conscious
choice not to comply with the requirements.
– IRM 4.26.16.6.5.1 (11-06-2015)



Willfulness — And Willful Blindness

• Willfulness is attributed to a person who made a conscious effort to avoid learning about 
the FBAR reporting and recordkeeping requirements – [IRM 4.26.16.6.5.1 (11-06-2015)]



Willfulness — And Recklessness
Case Law

• Recklessness can substitute for willful blindness.  Therefore, recklessness can be willfulness.
–US v. Williams, 489 Fed.App’x 655(4th Cir. 2012)
–US v. McBride, 908 F.Supp.2d 1186 (D Utah 2012)
–Bedrosian v. US, 2017 WL 4946433 (ED PA)
–US v. Garrity, 304 F.Supp.3d 267 (D Conn. 2018)



Willfulness — Distinguishing the Tiers
Case Law
• Global-Tech Appliances, Inc. v. SEB S.A., 563 US 754 (2011)

• “While the Courts of Appeals articulate the doctrine of willful blindness in slightly different ways, all appear to agree on 
two basic requirements: (1) the defendant must subjectively believe that there is a high probability that a fact exists 
and (2) the defendant must take deliberate actions to avoid learning of that fact.

• We think these requirements give willful blindness an appropriately limited scope that surpasses recklessness and 
negligence.  Under this formulation, a willfully blind defendant is one who takes deliberate actions to avoid confirming 
a high probability of wrongdoing and who can almost be said to have actual known the critical facts. . . .

• By contrast, a reckless defendant is one who merely knows of a substantial and unjustified risk of such wrongdoing. . . 
and a negligent defendant is one who should have known of a similar risk but, in fact, did not. . . . [Citations omitted]”



Willfulness — Reckless vs. Negligence

4.26.16.6.3.1 (11-06-2015)

Negligence Defined

1. Actual knowledge of the reporting requirement is not required to find negligence. For example, if a financial institution or nonfinancial trade 
or business exercising ordinary business care and prudence for its particular industry should have known about the FBAR filing and record 
keeping requirements, failure to file or maintain records is negligent. Therefore, standards of practice for a particular industry are relevant in 
determining whether a negligent violation of 31 USC 5314 occurred. If the failure to file the FBAR or to keep records is due to reasonable 
cause, and not due to the negligence of the person who had the obligation to file or keep records, the negligence penalty should not be 
asserted.

2. Negligent failure to file does NOT exist when, despite the exercise of ordinary business care and prudence, the person was unable to file the 
FBAR or keep the required records.

3. Use general negligence principles in determining whether or not to apply the negligence penalty. Treas. Reg. 1.6664-4, Reasonable Cause 
and Good Faith Exception to section 6662 penalties, may serve as useful guidance in determining the factors to consider. 



Willfulness — The “Original” Two
Case Law: Williams and McBride

–Taxpayer plead guilty to criminal tax evasion
and signed a statement saying that he knew
of his FBAR filing obligations but chose not to
file because reasons.

–Court held that a person’s conduct meant to
conceal or mislead can show willfulness, but
that willful blindness requires both being
subjectively aware of a high probability of the
existence of a tax liability and the purposeful
act of avoiding learning the facts to point to
such a liability

–The defendant, a partner in a manufacturing
company, contacted a financial management
firm who put him in an elaborate and
obviously fraudulent transfer pricing scheme
and he did not file FBARs.  After being
contacted, he failed to cooperate during an
audit and is on record repeatedly lying to the
examiner.

–The court held that the defendant
committed a willful violation because he
actually knew of the FBAR requirement and
did not file.  The court went on to use the
willful blindness definition from the Williams
case.

Williams McBride



Willfulness — “Bad” Precedent
Case Law

Jarnagin v. United States, 134 Fed.Cl. 368 (2017):  An FBAR case where the taxpayers had not filed FBARs 
before the IRS contacted them who were subsequently penalized them for non—filing, and the taxpayers 
“did not know or inquire whether [the CPA] had any knowledge about or experience with international 
tax matters. [The CPA] testified that he had no such prior experience,” where the taxpayers “had little 
involvement…” and were “passive” and “did not review” the federal returns.  The court held that the 
passivity that resulted in the missing of an “obvious error” on the Schedule B Pt. III of saying “no” to 
holding foreign accounts.  The court found the taxpayers never actually requested their accountants to 
look into whether they had to file the FBAR, and the reliance on the CPA’s silence was inappropriate. A 
failure to file, due to ignorance.



Willfulness — Title 31 vs. Title 26

• Ratzlaf v. US, 510 US 135 (1994)
–The defendant was convicted of violating Title 31, and then appealed.  
–The Supreme Court held that the willfulness provision of Title 31 required that the 

government prove that the defended acted with knowledge that his conduct was unlawful.
–“A term appearing in several places in a statutory text is generally read the same way each 

time it appears.”



Willfulness — Title 31 vs. Title 26
Which Standard to Apply?

• Williams, McBride

- or -

• Ratzlaf

• Statutory Interpretation as required by Ratzlaf

• How do other areas of law treat civil and criminal willfulness?



Willfulness — The IRS Understanding

–IRS Memo (Number 200603026, Release Date 01/20/2006  
https://www.irs.gov/pub/irs-wd/0603026.pdf)

–There are no cases in which the issue presented is construing “willful” in the civil penalty context. 
Ratzlaf v. United States, 510 U.S. 135 (1994), is a Supreme Court case that addressed the standard for 
willfulness in the context of a criminal violation of a structuring provision of the Bank Secrecy Act 
(BSA). The standard applied in Ratzlaf, at 141, was “a voluntary intentional violation of a known legal 
duty”; that is, the government had to prove that the  defendant had  acted with knowledge that his 
conduct was unlawful in order to establish he had willfully violated the anti-structuring law. It was not 
enough that he knew the bank had a duty to report the transactions. In his dissenting opinion, Justice 
Blackmun argued for a lower standard (one where the person has knowledge of the third party’s 
reporting requirement but not specific knowledge of the illegality of his own actions).



Willfulness — The IRS Understanding

• IRS Memo (Cont.) First Question

–… [I]n the case of the FBAR penalty, in order for there to be a voluntary intentional violation of a known
legal duty, the accountholder would just have to have knowledge that he had a duty to file an FBAR, 
since knowledge of the duty to file an FBAR would entail knowledge that it is illegal not to file the FBAR. 
A corollary of this principle is that there is no willfulness if the accountholder has no knowledge of the 
duty to file the FBAR.

We agree that cases involving willful FBAR violations will generally have to rely on circumstantial 
evidence. Also, as noted in the memorandum, willfulness can be inferred where an entire course of 
conduct establishes the necessary intent. An example of where such an inference was made in the 
context of a criminal FBAR violation can be found in United States v. Sturman, 951 F.2d 1466, 1476 (6th 
Cir. 1991). 



Willfulness — The IRS Understanding

• IRS Memo (Release date: 05/23/2018; https://www.irs.gov/pub/lanoa/pmta_2018_13.pdf)

–Where “willfulness” is a statutory condition of civil liability, the Supreme Court has generally 
interpreted “willfulness” to not only include knowing violations of a standard, but reckless ones 
as well. Safeco, supra, at 59. Willful blindness to the obvious or known consequences of one's 
action also generally satisfies a “willfulness” requirement in the civil context. Glob.-Tech 
Appliances, Inc. v. SEB S.A., 563 U.S. 754, 769 (2011). 
–The district court in Bedrosian rejected the argument that in order for the government to 

sustain a civil willful FBAR penalty, it must meet the standard used in the criminal context and 
show “that the actions amounted to a voluntary, intentional violation of a known legal duty. 



Important Case Sampling

• US v. Boyle, 469 U.S. 241 (1985)
• Cheek v. US, 498 US 192 (1991)
• US v. Sturman, 951 F.2d 1466 (6th Cir. 1991)
• Ratzlaf v. US, 510 US 135 (1994)
• Safeco Insurance v. Burr, 551 US 47 (2007)
• Global-Tech Appliances, Inc. et al. v. SEB SA, 131 S.Ct 2060 (2011)
• US v. Williams, 489 Fed.App’x 655 (4th Cir. 2012)
• US v. McBride, 908 F.Supp.2d 1186 (D Utah 2012)
• US v. Moore, 2012 U.S. App. LEXIS 24621 (4th Cir. 11/28/12) 
• Jarnigan v. US, 134 Fed.Cl. 368 (2017)
• Bedrosian v. US, 2017 WL 4946433 (ED PA)
–Bedrosian v. US No. 17-3525 (3d Cr. 2018)

• US v. Garrity, 304 F.Supp.3d 267 (D Conn. 2018)
• US v. Pomerantz, 6/8/17 WD WA 2:16cv00689
• US v. Hom, 2014 U.S. Dist. LEXIS 77489 (N.D. CA 2014)
• US v. Boyd, ___ F.3d ___ (9th Cir. 2021)



Your Task

• How to prepare?
–Call client, review facts, review facts, review facts
–Checklist:
• Citizenship/Resident Status
• Education: Highest degree? Major?
• Work history: Industry? Duties? Title? Licenses?
• Tax prep history: Schedule B? Organizer? Conversation?
• Why the mistake?
• When/how did you discover your mistake?
• What did you do after your discovery?  How quickly did you act?
• What kind of accounts/assets abroad?
• Why did you open them? Why did you keep them open? Funded?
• What did you do with the funds?  Transfers?  Reliance?
• Any tax non-compliance?  How much?



Your Task — The Audit or Appeal

• Put your client in the best light possible

• Prepare your client for any interview

• Demonstrate

–How the client’s education and work history do not involve tax, law, finance, or accounting

–How the client has a close connection to the country or countries with accounts

–How the client did not know of the legal duty

–How the client did not intend to violate any legal duty

–How, if possible, the client did not rely on the undisclosed funds for US living expenses




