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The summaries in this presentation are for informational 
purposes only and do not constitute legal or tax advice. Please 
discuss the issues raised here with your legal, tax and other 
advisors, in determining how the issues apply to your specific 
situation. 

Provisions of this summary are subject to change as we 
become aware of future developments.

Disclaimer



Overview

│COBRA Subsidy



COBRA Subsidy Enacted

• American Rescue Plan Act of 2021 (ARP) was enacted March 11, 2021

• Language of ARP is very similar to the American Recovery and 
Reinvestment Act (ARRA) subsidy enacted in 2009

• Existing ARRA guidance was initially helpful

• 2009 ARRA guidance is available at 

– https://www.irs.gov/newsroom/cobra-health-insurance-continuation-premium-
subsidy

https://www.irs.gov/newsroom/cobra-health-insurance-continuation-premium-subsidy


Temporary 100% COBRA Subsidy 

Federal government will fully subsidize COBRA 
premiums for 6 months, from April 1, 2021 through 
September 30, 2021

Applies when COBRA qualifying event is termination 
of employment or reduction in hours, except for an 
individual’s voluntary termination

Subsidy ends earlier than September 30 if individual 
becomes eligible for other group coverage (excluding 
excepted benefits or FSA) or Medicare, or reaches 
end of 18-month COBRA period



ARP Act Guidance 

• On April 7, 2021, the DOL released various model documents that will help 
plan administrators implementing the COBRA subsidy and plan participants 
seeking information about the subsidy and how to apply. These are available 
at:

https://www.dol.gov/agencies/ebsa/laws-and-regulations/laws/cobra/premium-subsidy

• On May 18, 2021, the Treasury Department and IRS released Notice 
2021-31 providing guidance on subsidy administration and 
reimbursement to plan sponsors.  This guidance is available at:

• https://www.irs.gov/pub/irs-drop/n-21-31.pdf

https://www.dol.gov/agencies/ebsa/laws-and-regulations/laws/cobra/premium-subsidy
https://www.irs.gov/pub/irs-drop/n-21-31.pdf


COBRA Subsidy
Plan Requirements 

New notice requirements using government models 
(subsidy availability, subsidy expiration)

Extended election opportunity for assistance eligible 
individuals without COBRA election in effect of as 
April 1, 2021

Plan/plan sponsor receives subsidy through payroll tax 
credit (refundable and advanceable)



Eligibility

│COBRA Subsidy



What is an involuntary termination?

Determination needs to be made on a case-by-case basis 
depending on the facts. 

• Treasury guidance indicates that an involuntary termination 
means a severance from employment due to the 
independent exercise of the unilateral authority of the 
employer to terminate the employment

• Other than due to the employee’s implicit or explicit request 
where the employee was willing and able to continue 
working



Is a termination for cause (e.g., poor performance) 
an involuntary termination?

• Yes, termination for cause is a COBRA qualifying event 

– Unless the termination is for gross misconduct 

• An employee who is terminated for cause (but not for 
gross misconduct) is eligible for the COBRA subsidy



If the employer fails to renew an employment 
contract at the time the contract terminates, 
is that an involuntary termination?

• An involuntary termination may include the employer’s 
failure to renew a contract at the time the contract expires 

• If the employee was willing and able to: 

– Execute a new contract providing terms and conditions 
similar to those in the expiring contract

– Continue providing the services

– However, if parties understood that contract was for 
specific services over set term, and would not be 
renewed, completion without renewal is not an 
involuntary termination



Does involuntary termination include retirement?

• Depending on the facts, involuntary termination can 
include retirement, if: 

– The facts and circumstances indicate that, absent 
retirement, the employer would have terminated the 
employee

– The employee knew that he or she would be 
terminated 



Is an employee’s decision to leave a job for personal 
reasons involuntary termination?

• Termination of employment generally would not 
include an employee’s personal decision to leave 
the job unrelated to any action or inaction of the 
employer (such as the employee’s or a family 
member’s health or the inability to locate daycare), 
unless the employer has failed to take a required 
action or provide a reasonable accommodation 



Is an employee’s decision to leave a job because of lack 
of child care involuntary termination?

• Termination generally would not include an 
employee-initiated termination because a child is 
unable to attend school or daycare due to the 
pandemic, unless the facts and circumstances 
show that this was a temporary leave of absence 
and the employer and employee intended to 
maintain the employment relationship 



Does a reduction in hours also have to be involuntary?

• No. The requirement that the event be involuntary 
applies only to termination of employment.



What are examples of a reduction in hours that would 
qualify for the subsidy?

• If the employee is still an employee, the subsidy would 
be available when hours are reduced due to the 
following events:

– Change in a business’s hours of operation,

– Change from full-time to part-time,

– Taking a temporary leave of absence,

– Participation in a lawful labor strike.

DOL FAQs Dated April 7, 2021



Is the subsidy available for dental and vision benefits, 
including for individuals who only have dental or vision 
benefits?

• Yes, the subsidy is available for any type of group 
health plan coverage other than a health flexible 
spending arrangement 

• If an individual initially elected COBRA for dental or 
vision only, they may add medical coverage under the 
extended election period, and the COBRA subsidy 
would apply to all coverages



For people who elect COBRA and apply for the subsidy 
as part of the ARP extended election opportunity, does 
their coverage begin on April 1 or is it retroactive back to 
their original loss of coverage?

• Their COBRA coverage and the subsidy would both 
begin on April 1.

• Individuals may still have a separate right to elect 
COBRA back to their original loss of coverage. This 
would be the case if they are in an ERISA-governed 
plan that is required to extend COBRA election 
deadlines generally. These individuals would have to 
pay premiums back to their loss of coverage. 

• But, the subsidy is only available for April 1, 2021 
through September 30, 2021. 



Do individuals have to elect COBRA retroactively?

• Individuals who use the extended election opportunity 
to elect the COBRA subsidy must make that election 
within 60 days of receipt of the notice of extended 
election 

• If the individual also wants retroactive COBRA, it must 
be elected at the same time



When is an individual eligible for other group health 
plan coverage?

• An individual is considered eligible for other group 
health plan coverage for the entire extended enrollment 
period

• Individuals are not eligible for the subsidy if they are 
eligible for other group health plan coverage, including 
when special enrollment remains an option



Notice Requirements
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What model notices/forms did DOL release?

1. Model general and election notice (for people newly 
eligible for COBRA between April 1 and September 30)

2. Model notice about extended election period (for subsidy 
eligible people with a COBRA election in effect on April 1, 
as well as people who may be eligible for the subsidy if 
they had elected COBRA and/or maintained COBRA)

Tip: For #2, consider individuals eligible for COBRA as far back as November 2019 
(possibly earlier if people on 11-month disability extension qualify).



What model notices/forms did DOL release?

3. Summary of COBRA Premium Assistance Provisions 
under the ARP of 2021 (includes form to request 
subsidy and form to notify plan if individual later 
becomes eligible for other group coverage or 
Medicare) – distribute along with notices #1 and #2 

4. FAQs for participants

5. Model notice of expiration of COBRA subsidy



Who must receive the election notice for qualifying 
events that happen between April 1 and September 30, 
2021?

• FAQs released April 7, 2021 state this notice needs to
be sent to individuals eligible for COBRA due to a
reduction in hours or involuntary termination
(See FAQ #10)

• Plan administrators should review with legal counsel
whether broader distribution is advisable (e.g., to all
qualified beneficiaries regardless of qualifying event, to
those with reduction in hours or any type of termination)



When do notices about the subsidy have to be 
distributed?

• Notices about extended election period must be 
provided by May 31, 2021

• Notices for newly eligible COBRA Qualified 
Beneficiaries should be sent following usual COBRA 
procedures



When must the plan send notice of expiration of the 
subsidy?

• This notice must be provided between 15 and 45 days 
before the subsidy expires

• Notice is not required if the reason the subsidy is 
ending is due to the individual’s eligibility for other group 
coverage or Medicare



What happens if COBRA was extended beyond the 
usual 18 months?

• If the original qualifying event was reduction in hours or 
involuntary termination, the COBRA subsidy is available 
to people who have elected and remained on COBRA 
for an extended period due to:

– A disability determination

– A second qualifying event

– An extension under a State mini-COBRA law



How Plans or Plan Sponsors Get the Subsidy

│COBRA Subsidy



To whom does the federal government pay the 
subsidy?

• Multiemployer plan: the plan

• Single employer plan subject to federal COBRA under 
ERISA, the Public Health Service Act or the Code self-
funded in whole or in part: the employer

• Insured program:  the insurer

• Governmental entities may receive for the premium 
assistance credit



How do plans/plan sponsors collect the subsidy?

• Via a payroll tax credit

– Refundable and advanceable

• Use Form 941 Employer’s Quarterly Federal Tax Return

• Request an advance payment by filing Form 7200, 
Advance Payment of Employer Credits due to COVID-
19



Can a multiemployer plan with no employees and no 
payroll tax liabilities receive the subsidy?

• Yes. The plan can claim the subsidy on Form 941 for 
the quarter in which it becomes entitled to the subsidy, 
even if the plan has no employees and no payroll tax 
liability.

• Plans may use the Form 7200 to claim advanced 
payment



If a plan sponsor subsidizes COBRA through a 
severance agreement or otherwise, can the plan sponsor 
claim the subsidy through the payroll tax credit? 

• If a plan sponsor subsidizes COBRA, the subsidy 
would be based on the COBRA premium actually 
charged to the qualified beneficiary. 

• For example, if qualified beneficiaries pay only $200 
for the first three months of COBRA (and the plan 
sponsor subsidizes the remaining $800), and 
$1,000 for the remaining months, the subsidy would 
be $200 for the first three months and then would 
rise to $1,000 (for subsequent months)



Can employers and other plan sponsors rely on a 
former employee’s attestation of involuntary 
termination, or must this be investigated and 
confirmed?

• Plan administrators may require individuals to attest 
to the circumstances of the qualifying event and to 
their ineligibility for other group coverage or 
Medicare and may rely upon that attestation unless 
the plan administrator has actual knowledge that 
the attestation is incorrect 

• Although not explicitly stated in the notice, this 
would include reliance on the model DOL 
form Request for Treatment as an Assistance 
Eligible Individual.



Health and Dependent Care 
Flexible Spending Accounts
• Consolidated Appropriations Act, 2021 

provides flexibility for health and dependent 
care flexible spending arrangements (FSAs) in 
2021 and 2022

• Notice 2021-15 clarifies aspects of the Act and 
permits additional flexibility, including with 
respect to elections relating to health plan 
coverage in general 



ARP Act Changes 

• Dependent care FSAs pre-tax annual salary 
contribution limit increased from $5,000 to 
$10,500

– $10,500 for married filers; $5,250 individual filers

– For 2021 plan year only



Dependent Care Flexible 
Spending Accounts
• Notice 2021-26 answers the questions 

employers raised about Dependent Care FSA 
carryovers in light of the increased limits

• If dependent care benefits would have been 
excluded from income if used during the 
preceding taxable year (that is, during the 
taxable year ending in 2020 or 2021, as 
applicable), they will remain excludable from 
gross income and are not wages of the 
employee for the taxable years ending in 2021 
and 2022



Questions?
For more info, please contact us

segalco.com/contact
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A. SINGLE-EMPLOYER PLAN FUNDING

• SEVEN-YEAR AMORTIZATION PERIOD EXTENDED TO 15 YEARS FOR PLAN 
YEARS BEGINNING IN 2022, WITH FRESH START.  PLAN MAY ELECT TO 
IMPLEMENT FOR 2019, 2020 OR 2021.

• FAVORABLE (95-105%) INTEREST RATE CORRIDORS EXTENDED.  WERE TO 
BE PHASED OUT STARTING 2021.

• FIVE-PERCENT INTEREST RATE FLOOR IMPOSED ON 25-YEAR AVERAGE, 
SUBJECT TO CORRIDORS, E.G., 4.75% (95% OF 5%) FOR 2020.

• NET EFFECT IS TO REDUCE CONTRIBUTIONS, INCREASING TAX REVENUE TO 
PAY FOR MULTIEMPLOYER RESCUE. 

• NO EFFECT OR MARKET-BASED MEASURES:  CLOSE-OUT COST, 
TERMINATION LIABILITY, OR ACCOUNTING DISCLOSURES. 



B. MULTIEMPLOYER PLAN FUNDING

• ONE-TIME FREEZE OF ZONE STATUS AS DEFINED BY PPA ‘06;

• FIVE-YEAR EXTENSION OF FUNDING IMPROVEMENT OR REHABILITATION 
PERIODS;

• LONGER PERIOD FOR AMORTIZATION OF PANDEMIC-RELATED LOSSES;

• EXTENSION OF ASSET-SMOOTHING PERIOD; AND

• WIDENED CORRIDOR FOR DETERMINING ACTUARIAL VALUE OF ASSETS.

• LAST THREE PROVISIONS NOT AVAILABLE IF PLAN RECEIVING SPECIAL 
FINANCIAL ASSISTANCE AS DESCRIBED BELOW

• PROVISIONS SUBJECT TO SOLVENCY TEST AND RESTRICTIONS ON 
IMPROVING BENEFITS.  



C. SPECIAL FINANCIAL ASSISTANCE FOR 
MULTIEMPLOYER PLANS

• PLANS FACED NEAR-TERM INSOLVENCY, THREATENING 
SOLVENCY OF PBGC MULTIEMPLOYER INSURANCE FUND.  

• ARPA ESTABLISHES NEW FUND ADMINISTERED BY PBGC, TO 
RECEIVE FUNDS FROM TREASURY TO ASSIST PLANS IN PAYING 
BENEFITS.

• NOT LOANS, AND NO REPAYMENT OBLIGATION. 



1. HISTORY OF MULTIEMPLOYER REFORM

• MPPAA ‘80 IMPOSED LIABILITY TO DETER WITHDRAWAL AND 
PRESERVE THE FUNDING BASE UPON WITHDRAWAL.

• FUNDING CRISIS RE-EMERGED IN EARLY 2000S AND BECAME 
IRREVERSIBLE FOR MANY PLANS AFTER GREAT RECESSION. 

• PPA ’06 REQUIRED CONTRIBUTION INCREASES AND BENEFIT 
ADJUSTMENTS. 

• MPRA ’14 ALLOWED BENEFIT SUSPENSIONS.  



2. THE CRISIS DEEPENS

• PBGC INSURANCE FUND PROJECTED INSOLVENT, LEAVING 1 MILLION 
PEOPLE IN MORE THAN 100 PLANS WITH NO PENSIONS.  

• COMPETING BILLS EMERGED, BUTCH LEWIS (30-YEAR LOANS) AND  
CHRIS ALLEN (PARTITION AND FINANCIAL ASSISTANCE AT 
GUARANTEED LEVELS), BUT BIPARTISAN SOLUTION SEEMED UNLIKELY.

• WITH COVID CRISIS, ESTIMATE OF AFFECTED PEOPLE INCREASED TO 
2.5 MILLION AND AFFECTED PLANS TO 300 (EACH ABOUT ¼ OF THE 
TOTAL).  



3. ELIGIBILITY FOR SPECIAL FINANCIAL 
ASSISTANCE

• IN CRITICAL AND DECLINING STATUS FOR ANY PLAN YEAR BEGINNING IN 
2020 THROUGH 2022;

• BENEFIT SUSPENSION APPROVED AS OF DATE OF ENACTMENT;

• IN CRITICAL STATUS, WITH MODIFIED FUNDING PERCENTAGE OF LESS 
THAN 40 PERCENT AND ACTIVE:INACTIVE RATIO LESS THAN 2:3 FOR ANY 
PLAN YEAR BEGINNING IN 2020 THROUGH 2022; OR,

• BECAME INSOLVENT AFTER DECEMBER 31, 2014, REMAINED INSOLVENT, 
AND NOT TERMINATED AS OF DATE OF ENACTMENT.



4. PBGC DUTIES AND AUTHORITY

• WITHIN 120 DAYS AFTER ENACTMENT, PBGC IS TO ISSUE REGULATIONS OR 
GUIDANCE SETTING FORTH REQUIREMENTS FOR SPECIAL FINANCIAL ASSISTANCE 
APPLICATIONS. 

• FOR TWO YEARS AFTER ENACTMENT, PBGC MAY GIVE PRIORITY CONSIDERATION 
TO PLANS THAT:
• ARE INSOLVENT OR LIKELY TO BECOME INSOLVENT WITHIN FIVE YEARS OF 

ENACTMENT;

• PBGC PROJECTS TO HAVE A PRESENT VALUE OF FINANCIAL ASSISTANCE EXCEEDING 
$1 BILLION ABSENT SPECIAL FINANCIAL ASSISTANCE;

• IMPLEMENTED BENEFIT SUSPENSIONS AS OF DATE OF ENACTMENT; OR,

• PBGC DETERMINES TO BE APPROPRIATE BASED ON SIMILAR CIRCUMSTANCES.



5. APPLICATION REQUIREMENTS

• APPLICATION FOR SPECIAL FINANCIAL ASSISTANCE MUST BE SUBMITTED BY 
DECEMBER 31, 2025.

• ANY REVISED APPLICATION MUST BE SUBMITTED NO LATER THAN 
DECEMBER 31, 2026.  

• APPLICATION DEEMED APPROVED BY PBGC UNLESS PBGC RESPONDS 
WITHIN 120 DAYS.  

• IF APPLICATION NOT APPROVED, PLAN MAY RESUBMIT, AND APPLICATION 
DEEMED APPROVED UNLESS PBGC NOTIFIES PLAN OF ISSUES. 



6. TIME AND AMOUNT OF SPECIAL FINANCIAL 
ASSISTANCE

• SPECIAL FINANCIAL ASSISTANCE EFFECTIVE NO LATER THAN ONE YEAR AFTER 
APPLICATION APPROVED.

• NOT TO BE PAID AFTER SEPTEMBER 30, 2030. 

• TO BE PAID AS LUMP SUM AS SOON AS PRACTICABLE AFTER APPROVAL, 
WITHOUT REGARD TO GUARANTEED BENEFIT LIMIT.  

• NO REDUCTION IN ACCRUED BENEFITS, EXCEPT FOR ADJUSTED BENEFITS, AND 
MUST ACCOUNT FOR REINSTATEMENT OF SUSPENDED BENEFITS.  

• IN AMOUNT REQUIRED TO PAY ALL BENEFITS UNTIL LAST DAY OF PLAN YEAR 
ENDING IN 2051, USING PRESCRIBED ACTUARIAL METHODS AND ASSUMPTIONS.  



7. CONDITIONS ON SPECIAL FINANCIAL 
ASSISTANCE

• TO BE INVESTED IN INVESTMENT-GRADE BONDS OR OTHER INVESTMENTS 
PERMITTED BY PBGC. 

• MAY NOT APPLY FOR NEW SUSPENSION OF BENEFITS.

• PBGC MAY IMPOSE REASONABLE CONDITIONS RELATING TO:
• INCREASES IN FUTURE ACCRUAL RATES AND RETROACTIVE BENEFIT 

IMPROVEMENTS; 

• ALLOCATION OF PLAN ASSETS; 

• REDUCTIONS IN EMPLOYER CONTRIBUTION RATES; 

• DIVERSION OF CONTRIBUTIONS AND ALLOCATION OF EXPENSES TO OTHER BENEFIT 
PLANS; AND 

• WITHDRAWAL LIABILITY.  



8. LIMITS ON CONDITIONS

• PBGC MAY NOT IMPOSE CONDITIONS RELATING TO: 
• PROSPECTIVE REDUCTION (OR ADJUSTMENT) OF PLAN BENEFITS; 

• PLAN GOVERNANCE, INCLUDING SELECTION AND REMOVAL OF AND TERMS 
OF CONTRACTS WITH TRUSTEES, ACTUARIES, INVESTMENT MANAGERS AND 
OTHER SERVICE PROVIDERS; OR, 

• FUNDING RULES.  



9. THE MINORITY VIEW

• REP. BRADY:  A BAILOUT;  TAXPAYERS BEING ASKED TO PAY FOR PROMISES TRUSTEES SHOULD NOT HAVE 
MADE.  

• GRASSLEY-ALEXANDER BILL WOULD HAVE PROVIDED MORE LIMITED RELIEF AND GREATER CONTROLS AND 
OVERSIGHT:

• PARTITION, ALLOWING ORIGINAL PLAN TO REMAIN SOLVENT INDEFINITELY, USING PRESCRIBED INVESTMENT RETURN 
ASSUMPTION.   

• BENEFITS OF PARTITIONED PLAN PAID AT GUARANTEED LEVELS, WITH ORIGINAL PLAN TO PAY THE DIFFERENCE.

• VARIABLE-RATE PREMIUMS BASED ON UNDERFUNDING AND PREMIUMS ON PARTICIPANTS AND OTHER STAKEHOLDERS.

• BENEFIT ACCRUALS LIMITED TO 1% OF ANNUAL CONTRIBUTIONS

• EARLY RETIREMENT SUBSIDIES ELIMINATED. 

• BENEFIT IMPROVEMENT WITHIN 15 YEARS TRIGGERS RE-PAYMENT TO PBGC. 

• PLANS THAT CAN’T BE SAVED BY PARTITION MUST CUT BENEFITS TO GUARANTEED LEVEL BEFORE INSOLVENCY. 

• PBGC MAY APPOINT SPECIAL MASTER, REPLACE TRUSTEES, OR SEEK APPOINTMENT OF INDEPENDENT TRUSTEE.  

• PBGC MAY IMPOSE CONDITIONS, SUCH AS OFFSET FOR NON-GUARANTEED BENEFITS UNDER FOLLOW-0N DB PLAN.

• MULTIEMPLOYER PLANS MUST REPORT IN ADVANCE ON ANY FOLLOW-ON PLAN, AMONG OTHER EVENTS.



10. PBGC ENFORCEMENT POWERS

• PBGC MAY TERMINATE A PLAN WHENEVER IT REASONABLY DETERMINES THAT ITS LONG-RUN RISK OF LOSS 
MAY INCREASE UNREASONABLY. 

• IN SINGLE-EMPLOYER WORLD, PBGC SOMETIMES THREATENS TERMINATION WHERE SALE OR SPINOFF 
RESULTS IN LESS CREDITWORTHY SPONSOR. 

• THREAT MAY RESULT IN ADVANCE FUNDING, PARENT GUARANTEES, OR SECURITY FOR TERMINATION 
LIABILITY.  

• FELRA/UFCW SHOWS THAT PBGC HAS SIMILAR AUTHORITY IN THE MULTIEMPLOYER WORLD  
• PARTIES FROZE BENEFITS AND STARTED FUTURE SERVICE PLAN, DIVERTING $100M IN CONTRIBUTIONS AWAY FROM LEGACY PLAN.

• PBGC SAID THIS THREATENED TO HASTEN PLAN AND PBGC INSOLVENCY.

• SETTLEMENT REQUIRES PLANS TO MERGE, EXTENDING SOLVENCY BY ONE YEAR, MERGED PLAN TO TERMINATE AND ASSESS 
WITHDRAWAL LIABILITY,  EMPLOYERS TO PAY $56M IN WITHDRAWAL LIABILITY PER YEAR FOR 25 YEARS.
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OVERVIEW OF PRESENTATION

• Tax credits for paid sick and family leave
• Employee retention tax credit
• ACA premium tax credit
• Code Section 162(m) definition of “covered employee”



TAX CREDITS FOR PAID SICK AND FAMILY LEAVE

• The Family First Coronavirus Response Act (FFCRA) required 
certain employers to provide paid sick leave and family and 
medical leave to employees affected by COVID-19 and provided a 
refundable payroll tax credit

• FFCRA mandates expired on December 31, 2020
• The Consolidated Appropriations Act (CAA) extended the tax credit 

through March 31, 2021 for employers who voluntarily continued to 
provide the paid leave mandated under FFCRA

• ARPA extends the tax credit through September 30, 2021



FFCRA PAID SICK LEAVE REQUIREMENTS

• FFCRA required employers with fewer than 500 employees to 
provide up to ten days of paid sick leave to employees unable to 
work for the following reasons related to COVID-19:

• Employee was subject to federal, state or local quarantine order
• Employee was advised by a health care provider to self-quarantine
• Employee was experiencing symptoms of COVID-19
• Employee was caring for an individual subject to a quarantine order
• Employee was caring for child whose school or place of care was closed
• Employee was experiencing substantially similar condition specified by HHS

• Employers were allowed a credit against the Social Security payroll 
tax in an amount equal to 100% of “qualified sick leave wages”

• Different caps on sick leave wages apply depending on the reason 
for leave



FFCRA FAMILY PAID FAMILY LEAVE REQUIREMENTS

• FFCRA required employers with fewer than 500 employees to 
provide up to ten weeks of public health emergency leave under 
the Family and Medical Leave Act when an employee was unable 
to work or telework due to a need to for leave to care for a child 
under 18 whose school or place of care has been closed to due a 
COVID-19 public health emergency

• Employers were allowed a credit against the Social Security 
portion of the FICA tax in an amount equal to 100% of “qualified 
family leave wages” 

• Mandated pay equal to two-thirds of regular rate of pay, subject to 
daily cap of $200 and aggregate cap of $10,000



ARPA CHANGES TO PAID SICK AND FAMILY LEAVE 
CREDITS

• Extends availability of tax credits for six months (from April 1, 2021
through September 30, 2021)

• Expands the reasons for which paid sick and family leave may be 
provided

• Resets the limit on paid sick leave
• Increases cap on aggregate amount of paid family leave from 

$10,000 to $12,000
• Provides for application of tax credits against Medicare payroll tax
• Denies double benefits to employers
• Adds non-discrimination requirement
• Extends limitations period on assessments attributable to credits



ADDITIONAL REASONS FOR PAID SICK OR FAMILY  
LEAVE

• The employee is seeking or awaiting the results of a diagnostic test 
for, or a medical diagnosis of COVID-19 and either:

• The employee has been exposed to COVID-19; or
• The employer has requested that the employee undergo such test or diagnosis

• The employee is obtaining an immunization related to COVID-19
• The employee is recovering form any injury, disability, illness or

condition related to the COVID-19 immunization



NON-DISCRIMINATION REQUIREMENT

Tax credits are not allowed for qualified sick leave wages or qualified
family leave wages if, in the provision of such wages, the employer:
• Discriminates in favor of highly compensated employees;
• Discriminates in favor of full-time employees; or
• Discriminates on the basis of employment tenure 



EMPLOYEE RETENTION CREDIT

• Established under the Coronavirus Aid, Relief and Economic 
Security Act, the federal employee retention credit provides eligible 
employers with a refundable payroll tax credit for paying qualified 
wages and certain health care expenses

• CAA extended availability of the employee retention credit through 
June 30, 2021, increased the cap on qualified wages, and 
increased the percentage of qualified wages used to calculate the 
credit

• ARPA extends the availability of the employee retention credit for 
an additional two calendar quarters (July 1, 2021 through 
December 31, 2021)

• ARPA made the employee retention credit available to “recovery 
start-up businesses” and increased the credit available to “severely 
financially distressed employers”



ELIGIBLE EMPLOYERS

• An “eligible employer” employer is an employer engaged in a trade 
or business that:

• Is either fully or partially suspended as a result of COVID-19 related 
government orders limiting commerce, travel or group meetings; or

• Has gross receipts are less than 80% of the gross receipts for the same 
calendar quarter in 2019 (or the same calendar quarter in 2020 if employer 
was not in existence during the 2019 calendar quarter)

• Under ARPA, an eligible employer also includes a “recovery start-
up business,” defined as:

• A business established after February 15, 2020;
• With annual gross receipts of $1 million or less;
• That does not otherwise satisfy eligibility requirements

• Eligible employer status is determined on a quarterly basis



QUALIFIED WAGES

• For large employers (more than 500 full-time employees), qualified 
wages are W-2 wages and allocable health plan expenses paid to 
an employee that is not providing services

• For small employers (500 or fewer full-time employees), qualified 
wages means wages paid to any employee during a COVID-19 
suspension of business or significant decline in gross receipts, 
regardless of whether the employee is providing services

• Qualified wages are generally capped at $10,000 per employee 
per quarter

• Under ARPA, “severely financially distressed employers” (i.e., 
employers that experience a greater than 90% reduction in gross 
receipts) are not subject to this cap, and may treat all wages as 
qualified wages, regardless of number of employees



AMOUNT OF CREDIT

• Eligible employers receive an employee retention credit equal to 
70% of “qualified wages”

• Generally, employee retention credit for employers other than 
severely financially distressed employers is limited to $7000 per 
employee per quarter

• ARPA caps employee retention credits for recovery start-up 
businesses at $50,000 per quarter

• After June 30, 2021, the credit is applied against the employer’s 
Medicare payroll tax

• If the credit exceeds the employer’s Medicare payroll tax liability for
the quarter, the excess is treated as an overpayment that is 
refundable 



CLAIMING EMPLOYER TAX CREDITS

• Employers report their qualified leave wages and credits and 
employee retention credit for each quarter on their federal 
employment tax return (Form 941) 

• Employers can choose to reduce their deposits of the applicable 
payroll taxes in the amount of the anticipated tax credits

• Certain employers may also request advance payment of credits 
by filing a Form 7200 and then account for the amounts received 
on their Form 941

• If the credits exceed the relevant payroll taxes owed by the 
employer, the excess is refundable



ACA PREMIUM TAX CREDITS

• The premium tax credit is a refundable tax credit provided to 
eligible individuals to subsidize the purchase of health insurance 
plans offered through a health insurance marketplace

• Eligibility for the premium tax credit is based in part on household 
income, and the amount of the tax credit  is determined based on a 
sliding scale, with the size of the tax credit decreasing as 
household income increases

• As part of the process of enrolling in a qualified health plan, an 
individual may apply for advance premium tax credits, which are 
paid directly to the insurer on a monthly basis and reduce the 
amount the individual pays out of pocket

• An individual who is approved for advance premium tax credits is 
required to file an income tax return to reconcile the advance 
payments with the credit the individual is allowed for the taxable 
year



ELIGIBILITY FOR PREMIUM TAX CREDITS (PRE-
ARPA)

• The premium tax credit is generally available for individuals whose 
household incomes are between 100 percent and 400 percent of 
the federal poverty level for the applicable family size

• Individuals who are listed as dependents on a return are not 
eligible for the premium tax credit

• Individuals who are married must file a joint return in order to be
eligible for the premium tax credit

• An individual who is offered minimum essential coverage under an 
employer-sponsored health plan may be eligible for the premium 
tax credit if:

• The covers is unaffordable or does not provide minimum value; and
• The individual declines the coverage



AMOUNT OF PREMIUM TAX CREDIT

• The amount of the premium tax credit is generally the lower of (i) 
the premium for the qualified health plan in which the individual or 
family enrolls and (ii) the premium for the second lowest cost 
“silver plan” in the rating area where the individual resides, 
reduced by the individual’s or family’s share of premiums

• The share of premiums rises with household income
• Before ARPA, the share of premiums for 2021 ranged from 2.07% 

of household income for eligible individuals with household income 
below 133% of the federal poverty level, to 9.83% for individuals 
whose household income was 400% of the federal poverty level 



EXPANSION OF PREMIUM TAX CREDIT UNDER
ARPA

• For taxable years beginning in 2021 and 2022:
• ARPA reduces or eliminates an individual’s or family’s share of premiums used 

in determining the amount of the premium tax credit
• ARPA fully subsidizes health insurance premiums for individuals who earn up 

to 150% of the federal poverty level 
• ARPA eliminates the upper income limit for eligibility for the premium tax credit 

(currently set at 400% of the federal poverty level)

• Individuals without marketplace coverage and current enrollees 
who submit an application and select a plan on or after April 1, 
2021 will receive the increased premium tax credit for 2021 
coverage

• For taxable years beginning in 2020, ARPA eliminates the 
requirement that individuals whose advance tax credit payments 
exceed the amount of tax credit they are allowed treat the excess 
amount as an additional tax liability on their income tax return  



PREMIUM TAX CREDIT FOR INDIVIDUALS 
RECEIVING UNEMPLOYMENT COMPENSATION

• ARPA provides a special rule under which a taxpayer who receives 
or is approved to receive unemployment compensation for a week 
or more during the 2021 calendar year is treated as eligible for the 
premium tax credit

• Any household income above 133% of the federal poverty level is
disregarded for purposes of determining the taxpayer’s share of 
premiums

• This income cap does not apply for purposes of determining whether the 
taxpayer has access to affordable employer-based coverage 



162(m) LIMIT ON DEDUCTIBILITY OF 
COMPENSATION PAID TO COVERED EMPLOYEES

• Code Section 162(m) generally limits the deductibility of 
compensation paid by a publicly held corporation to “covered 
employees” to $1 million per year

• The $1 million deduction limitation includes all items of 
compensation, which generally means the aggregate amount paid 
for services performed as a covered employee that is allowed as a 
deduction by the corporation for the taxable year

• In 2017, the Tax Cuts and Jobs Act expanded the definition of
compensation to include:

• Commissions
• Performance-based compensation
• Payments made to beneficiaries of covered employees
• Payments made to a covered employee through a non-employee position



DEFINITION OF “COVERED EMPLOYEE” (PRE-ARPA)

Prior to ARPA, the term “covered employee” included:
• Any person who served as the principal executive officer at any

time during the taxable year;
• Any person who served as the principal financial officer at any time 

during the taxable year;
• The next three highest compensated officers; and
• Any person who had ever served as a covered employee since

January 1, 2017



EXPANDED DEFINITION OF “COVERED EMPLOYEE”

• ARPA expands the definition of “covered employee” for tax years 
beginning after December 31, 2026, by including the publicly held 
corporation’s next five highest compensated employees in that 
year, whether or not they are officers

• The “once a covered employee always a covered employee rule”
does not apply to these additional covered employees

• In addition to the increased administrative burden, this change may 
have a significant economic impact for industries (e.g., 
entertainment, financial services) where compensation of some 
non-officer employees exceeds the compensation of senior 
management   



Questions?



For more than 140 years we have partnered with our clients to ensure their continued success. We are firmly 
committed to helping our clients achieve their business goals. We work together as a team of  lawyers delivering 
practical, results-driven guidance to find the most creative and effective solutions.

David C. Olstein|  dolstein@stroock.com  |  212.582.9846

ABOUT THE SPEAKER

David C. Olstein is partner in the Employee Benefits, Executive Compensation and 
ERISA Group at Stroock & Stroock & Lavan LLP.  His practice focuses on the fiduciary 
responsibility provisions of ERISA and the prohibited transaction excise tax provisions of 
the Internal Revenue Code. He has an extensive background advising financial 
institutions, plan sponsors, and investment committees on ERISA matters, including 
compliance with ERISA’s fiduciary duty and prohibited transaction rules in connection 
with the investment of pension plan assets.

David regularly advises fund sponsors on the application of ERISA’s “plan asset” rules 
as they relate to the establishment and operation of private investment funds. From 
representing issuers and underwriters in connection with marketing securities to 
investors, to advising plan sponsors and independent fiduciaries in connection with the 
selection of annuity providers, David offers substantial experience at the intersection of 
ERISA and fiduciary responsibility.

David is an active member of the American Bar Association’s Section of Taxation and 
the New York Bar Association’s Employee Benefits & Executive Compensation 
Committee. He is also a contributing author to the BNA treatise ERISA Fiduciary Law, 
and has authored or co-authored articles that have been published in the Employee 
Relations Law Journal, Employee Benefit News and Thompson Reuters Practitioner 
Insights.
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