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It’s All About RiskManagement

Two Primary Risks in Leases
• Personal Injury

– Premises Liability (Condition of Property)
– Negligence (Due to Activity)

• Property Damage

Contractual Allocation ofRisk
• Who Protects Who?

– Protecting Party
– Protected Party
– How toAllocate?
– Indemnity
– Insurance
– Waivers of Claims/Rights of Recovery and Subrogation



What is an Indemnity?

A contractual agreement on the part of one party (the “indemnifyingor  
protecting party”)

• To accept the burden of a risk or liability that would otherwise be imposed  
or may be imposed on another party to that contract (the “indemnified or  
protected party”)

• Either by the indemnified or protected party’s own actions or by the  
actions of a third party

Different degrees of indemnity:
• I agree to be liable for your bad acts (this is risk shifting)
• I agree to hold you harmless and indemnify you for my bad acts (this is  

accepting responsibility for one’s own actions)
• I agree to indemnify you for my bad acts, even if you are also liable for  

bad acts (this may also be risk shifting to the extent the applicable  
common law might exonerate me from being responsible to you when you  
were also negligent)



Insurance to Cover Specific Risks

Two Basic Types of Insurance Implicated in Commercial Leases

• Liability Insurance
– Commercial General Liability (CGL) Insurance (not comprehensive general  

liability insurance or public liability insurance)
– Covers third party claims for accidents/occurrences on the property

• Property Insurance
– Basic Form
– Broad Form
– Special Causes of Loss (the best form)
– Covers property owner’s loss when its property is damaged (first party  

coverage)
Standard Form Policies v. Manuscript Policies
• ISO (Insurance Services Office, Inc.) Forms v. Underwriter Changes
• Manuscript policies vary widely



Not All Indemnified Liabilities AreInsured

An indemnification against “any and all liabilities, costs, damages and  
expenses arising out of ” is a blank check

An insurance policy is a contract between the insured and the insurance  
company
‒ The terms of the insurance policy, including all exclusions, conditions and  

definitions, determines scope of coverage provided
‒ The terms of the contract between the indemnifying (protecting) and  

indemnified (protected) party (i.e., a Lease) does not determine what is  
covered by the indemnifying (protecting) party’s insurance policy

A contractual indemnity that extends beyond what is covered by the  
indemnifying (protecting) party’s insurance policy may bankrupt the  
indemnifying (protecting) party



Liability Insurance

• Insured Parties
• Named Insured – Party that maintains the policy
• Additional Insured – Party added by endorsement as an “additional  

insured” (e.g., a Landlord on a Tenant’s CGL policy)
• Covered Liabilities

• Sums the insured becomes legally obligated to pay as damages because  
of bodily injury or property damage covered by the policy, and

• Costs to defend the insured or additional insured in a claim for damages
• Excluded Liabilities

• Willful or intentional acts (those “expected or intended”)
• Damage to the insured’s own property or property of others occupied by  

the insured (e.g., the premises owned by the Landlord) or personal  
property in the care, custody or control of the insured

• Indemnification of the Landlord for damage caused by fire to the premises  
rented to or occupied by a Tenant



Liability Insurance (con’t)

• Limits on Coverage Provided to AdditionalInsured
• Amount is limited to what is required by the contract (i.e., the Lease)  

between the named insured and the additional insured, or
• The limits in the insurance policy, whichever is lower

• Limits of Liability
• Per Occurrence – Maximum for a covered occurrence
• Aggregate Limits – Maximum for all amounts during a specified period  

(policy period) and for all properties covered by the policy
• Per Location Limit – Maximum for all amounts during a specified period  

(policy period) and for a specific covered property
• Insurance Company’s Rights of Recovery AgainstOthers

• Once the insurance company pays a loss under the policy, the insured’s
rights to recover all or part of any payments made are transferred to the
insurance company – the right of subrogation

• The insured must not do anything after a loss to impair those rights



Liability Insurance (con’t)

• Primary Coverage
• Determines which policy will respond first to a loss
• If a Tenant’s CGL policy is primary, the insurer will not be entitled to seek  

contribution from the additional insured’s (i.e., Landlord’s) CGL policy  
unless and until the Tenant’s CGL policy limits are exhausted

• Must be provided by endorsement to the policy (e.g., ISO Form CG 20 01  
04 13) – standard ISO CGL policy language states it is excess and not  
primary

• Language in a Lease stating the Tenant’s insurance coverage will be  
primary is not sufficient

• Insurance policy’s “other insurance” provision will control without an  
endorsement

• Excess/Umbrella Policies
• Should have same inception date, coverages and additional insureds as  

primary policy (“following form”)



Property Insurance

• Covered Property
• Real property and attached items (e.g., fixtures, mechanical equipment)
• Business and personal property

• Causes of Loss
• Special Causes of Loss
• Add Flood (if applicable)
• Add Loss of Business Income and Extra Expense (for Tenant)
• Add Loss of Rental Value (for Landlord)

• Amount of Insurance
• Replacement Cost – Best but must rebuild to receive full replacement cost
• Actual Cash Value – Replacement Cost Less Depreciation



Property Insurance (con’t)

• What if the Tenant Carries the Property Insurance on the Building?
• Landlord needs to be both the Loss Payee (see, e.g., ISO Form CP 12 06

07) and an Additional (Named) Insured
• Without proper endorsements:

– Landlord will not be provided with notice of cancellation or non-renewal
– Landlord will not have the right to keep the policy in effect if the Tenant  

defaults
– Proceeds will be paid to the Tenant

• Best for Landlord to maintain property insurance and bill Tenant for  
premiums

– Avoids problems noted above
– Places Landlord in position to control adjustment of loss with the  

insurance company (subject to the rights of any Landlord Mortgagee)
• May depend on relative bargaining power of Landlord and Tenant



Waiver of Claims and Subrogation

• Why Are They Important?
• Landlord’s property or CGL insurer can sue Tenant to recover amounts paid  

to Landlord to cover bodily injury or property damage caused by Tenant,  
unless Landlord has waived its right to assert claims against Tenant for such  
injury or damage

• Tenant’s personal property or CGL insurer can sue Landlord to recover
amounts paid to Tenant to cover injury or damage caused by Landlord,
unless Tenant has waived its claims against Landlord for such injury or
damage

• These rights of the insurer are called “rights of subrogation” or in the latest  
ISO Form property and CGL policies “rights of recovery”

• In ISO Form property and CGL policies, these waivers by the insured  
will waive the insurer’s right of recovery (i.e., right of subrogation)  
against the responsible party

• But only if the waivers are in advance of an insured loss
• Exception: Landlord’s waiver as against a Tenant can be after the loss in 

ISO form Property Policies



Beware of Limitations on Waivers of  
Subrogation in Some States

Continental Casualty Co. v. Equity Industrial Maple Heights, LLC, No. 1:16  
CV 453 (N.D. Ohio May 19, 2016)
• Court denied Landlord’s motion to dismiss a complaint filed by Tenant’s insurance  

company seeking recovery of $55 million for damage to Tenant’s property stored in  
Landlord’s warehouse

• Complaint alleged Landlord breached its obligation under the Lease to maintain the  
sprinkler mains within the building and was negligent, grossly negligent or engaged in  
wanton and careless conduct when the compressed air component of the building’s  
fire suppression system had an inadequate water supply and was unable to control a  
fire, which led to extensive damage

• Landlord argued the suit was barred by the waiver of subrogation provision in the  
Lease, but court acknowledged under Ohio law waivers of subrogation do not apply  
with respect to gross negligence or reckless conduct, citing Ohio Casualty. Ins. Co. v.  
D & J Distrib. & Mfg. Inc., 2009 Ohio 3806, 2009 WL 2356849 (Ohio App., 7/31/2009)

• As a result, it was too early to allow a dismissal when Tenant’s insurance company  
alleged Landlord’s conduct was grossly negligent or wanton and careless.



What if the Lease is Silent on Waivers?

The Common Law WillApply
• Courts Take Three Different Approaches underthe Common Law

– Majority Common Law Rule – No subrogation by Landlord’s insurer against  
negligent Tenant; Tenant is an implied insured under Landlord’s property insurance  
policy (“Sutton’s Rule”)

– Minority Common Law Rule – Landlord’s insurer is entitled to recover loss from  
negligent Tenant, absent an agreement to the contrary in the Lease

– Case-By-Case Approach – Court ascertains intent of the parties to the Lease  
based on “the lease as a whole, the reasonable expectations of the parties and the  
principles of equity and good conscience”

• The Approaches Vary by State
• Connecticut, Michigan and Oklahoma are Majority Rule States
• New Jersey, New York and Texas are Minority Rule States
• California, Florida, Illinois, Indiana, Ohio and Oregon are Case-By-Case  

States
• Litigation is Expensive, Time-Consuming and Unpredictable



Beware of Non-ISO Form “Manuscript”  
Policies

These policies may not automatically include a waiver of the right of  
subrogation or waiver of the right ofrecovery
‒ It is sometimes difficult to obtain copies of policies to confirm contents
‒ Certificates of Insurance or Evidence of Insurance forms commonly used  

(ACORD Forms) cannot be relied upon as evidence of insurance
‒ What to do?
‒ Request an endorsement waiving the insurer’s right to seek recovery  

against Additional Insured to CGL policies
‒ Request copy of Declarations Page to insurance policies to confirm form  

numbers included and request copies of forms if non-ISO forms
‒ Request copies of Additional Insured Endorsement to CGL policy to  

confirm form and review language
Language in Lease should obligate party carrying insurance to have  
insurance policies properly endorsed to include the waiver and producea  
copy of the endorsements to the policies for review



Watch Out for Statutory Prohibitions

An Overly Broad Indemnity Can Void an Entire Indemnity Provision
• Economy Mechanical Industries, Inc. v. T. J. Higgins Co., 689 N.E.2d 199,  

294 Ill. App. 3d 150, 228 Ill. Dec. 327 (1st Dist. App. 1997)
– Under Illinois Landlord and Tenant Act, 765 ILCS 705/1(a), a Landlord is prohibited  

from being exculpated for its own negligence or that of its agents, servants or  
employees, which was interpreted to include indemnification*

– Landlord sued the Tenant to recover amounts the Landlord had paid as worker’s  
compensation to one of the Landlord’s employees who was injured while on the  
premises leased to the Tenant

– Entire Lease clause that was written so broadly as to include indemnification for the  
Landlord’s own negligence was void, which meant no recovery regardless of whether  
the Landlord or the Tenant’s negligent acts had caused the employee’s injury

*Note: Waivers of the right of recovery for damage to property caused by a Landlord in  
a commercial lease is permitted under 765 ILCS 705/1(b)



What About the “Self-Insured” Tenant?

• Self-Insured Retentions v. Self Insurance
• Risk retention device
• Common among large commercial businesses and public entities
• “Self-Insurance” is sometimes used to include any or all of the following:

– No insurance and the indemnified party (Landlord) must rely on contractual  
indemnity from its Tenant – should be financial statement tests imposed which if  
not met impose an obligation to procure insurance

– A self-insured retention that is akin to a policy deductible, but unlike a deductible,  
the insured is a monetary amount or percentage of loss that must be met before  
the insurance company is obligated to pay any losses or defense costs under the  
policy

• Additional provisions are required in the lease to address coverage for  
Landlord’s mortgagee, disposition of “proceeds”, need for rent loss or  
business income and extra expense coverage/rent loss coverage,  
replacement cost coverage



Drafting Tips

• Clear and Consistent Language
• Mutuality
• Requirements to Maintain Insurance

– Property Insurance
– Commercial General Liability (ISO Form)
– Workers Compensation (no subrogation allowed)
– Automobile Liability

• Exclude Willful Misconduct
• Waivers of Claims as to Which Insurance?

• Property Insurance (ISO Forms)
• Liability (CGL) Insurance
• Other Insurance?



Importance of Insurance Policies and  
Indemnification Provisions Working Together

• Uninsured Landlord Held Liable for Injury in Common Areas of
Shopping Center Caused by Negligence of Tenant’sEmployee

• Sears, Roebuck and Co. v. Charwil Associates Ltd. Partnership, 864 N.E.2d  869,
371 Ill.App.3d 1071 (1st Dist. 2007), and Sears, Roebuck and Co. v. Charwil  
Associates Ltd. Partnership, 793 N.E.2d 736, 342 Ill.App.3d 167 (1st Dist. 2003)

– Prior to filing the case against the Landlord (Charwil Associates), Sears was sued by
a customer who had been severely injured when she was struck by another
customer’s vehicle being backed out of a Sears automotive service bay by a Sears’
employee

– Sears settled the case for $17,250,000 and then sued the Landlord of the shopping
center under the Lease indemnity provision which made Landlord responsible to
indemnify Sears “from all liability from any and all damages, claims or demands that
may arise from or be occasioned by the condition, use or occupancy of all Common
Areas on the [Shopping Center] by the customers, invitees, licensees and
employees of Landlord, Tenant . . . .”

– The Landlord had procured a CGL insurance policy with limits of $1 million for each
occurrence and $2 million in the aggregate naming Sears as an insured and a $25
million excess policy from a different insurer as required by the Lease



• Sears, Roebuck and Co. v. Charwil Associates Ltd. Partnership (con’t)
‒ Injury to pedestrian was not covered by Landlord’s CGL policy because of

the exclusion in the policy for “Bodily injury’ . . . arising out of the
ownership, maintenance, use or entrustment to others of any . . . auto . . .
owned or operated by or rented to loaned to any insured”

‒ Injury to pedestrian was not covered by Landlord’s non-owned auto
insurance either because that policy covered only use by Landlord or its
agents or employees

‒ However, while Landlord breached its obligation to procure insurance for
the benefit of Sears that would cover the claim by the pedestrian, Sears
was entitled to recover only $2 million of the amount it was obligated to
pay pedestrian

‒ Why? Because Landlord’s obligation to insure its indemnity obligation
under the Lease was limited by the language of the Lease to $2 million for
each person

• Result:  Landlord had an uninsured liability to its Tenant for $2 million



Importance of Conforming Obligation to Insure  
to Coverage Under Insurance Policy
Tenant Breached Lease Obligation to Procure Insurance Covering Landlord’s Acts  
or Omissions
• Clarendon America Ins. Co. v. Prime Group Realty Services, Inc., 907  

N.E.2d 6, 389 Ill. App. 3d 724 (1st Dist. App. 2009)
– Insurance company agreed to defend Landlord under a reservation of rights arguing  

Landlord would not be covered by Tenant’s CGL policy despite Lease language  
stating losses would be paid “notwithstanding any act or negligence of Tenant or  
Landlord” for injury to employee of Tenant suffered on roof of building while repairing  
a portion of the building’s HVAC system if injuries were the result of Landlord’s  
negligence

– Why? Because Additional Insured endorsement excluded coverage for an additional  
insured for the additional insured’s own negligence

– However, while Tenant had satisfied its obligation to procure insurance for the  
premises as defined in the Lease, which included areas within the building  
specifically identified on an Exhibit to the Lease and did not include the roof, it  
breached its obligation under Lease to procure insurance covering Landlord’s own  
negligence, which was enforceable even if an agreement to indemnify Landlord  
against its own negligence would not have been enforceable



Definition of Premises Can Determine Liability  
and Insurance Coverage

Common Areas v. Premises
• Minges Creek, L.L.C. v. Royal Ins. Co., 442 F.3d 953 (6th Cir. 2006)
‒ Leased premises as defined in the Lease and shown on the site plan were limited to the  

interior of the store and did not include exterior walls, roof or surrounding land
‒ Landlord’s insurer for common areas unsuccessfully attempted to obtain reimbursement  

from Tenant’s insurer for leased premises for amounts paid to customer of Tenant injured  
when she slipped and fell on ice while walking on a sidewalk to her car after leaving  
Tenant’s store

‒ Proper insurance company to defend and indemnify Landlord for Tenant’s customer’s  
injuries that occurred in the common areas was the insurer of the common areas

• Union Realty Co., Ltd. v. Family Dollar Stores of Tenn., 255 S.W.3d 586 (Tenn.  
Ct. App. 2007)
– Tenant did not breach obligation to procure insurance coverage naming Landlord as  

additional insured even though occurrence was inside Tenant’s premises (claim on behalf  
of Tenant’s employee killed in a criminal assault)

– Claim was based on Landlord’s acts or omissions in common areas under control of  
Landlord (failing to take proper security measures) and Lease did not obligate Tenant to  
procure insurance covering Landlord’s negligence in common areas



Problems in Drafting

Attempts by Landlords to Shift Burden of Liability for Landlord’s  
Negligence to Tenant
• Whitledge v. Klein, 810 N.E.2d 303, 348 Ill. App. 3d 1059, 284 Ill. Dec. 650  

(Ill. App. Ct. 2004)
– Residential apartment Lease provision exculpating the Landlord from liability for  

damage to Tenant’s personal property and advising Tenant to obtain renter’s  
insurance was unenforceable when damage to multiple apartments was allegedly  
caused by Landlord's own negligence in maintaining fireplace within unit from which  
fire spread to multiple tenant units

– Lease provision also did not bar subrogation action by Tenant’s insurance company
• Apartment/residential Leases are often treated differently than commercial  

Leases when it comes to waivers of rights of recovery and subrogation if the  
Lease is silent

• Whitledge case did not address whether provision might have been  
enforceable had the Lease in question included a specific waiver of the right  
of recovery or required Tenant’s renter’s insurance to include a waiver of the  
right of recovery on the part of the insurance company against Landlord



Problems in Drafting (con’t)

Similar Difficulties to Those in Residential Apartment Leases May Also  
Exist under Commercial Leases Where Landlord Attempts to Shift  
Liability for Landlord’s Own Negligence to Tenant or Tenant’sInsurance
• May no longer be effective under certain Additional Insured endorsements  

under which Landlord is named as an Additional Insured under Tenant’s CGL  
policy
– Many of the ISO Additional Insured Endorsement Forms today specifically cover only

acts or omissions of the insured or acts or omissions of those acting on behalf of the
insured (e.g., ISO Forms CG 20 10 04 13; CG 20 33 04 13; CG 20 38 04 13)

– Others provide “premises liability” coverage for the Additional Insured – they cover  
“liability arising out of the ownership, maintenance or use of that part of the premises  
leased to you” (e.g., ISO Form CG 20 11 04 13 specifically for managers or lessors  
of premises), subject to certain exclusions and limitations, including:
• Limited to lesser of amount required under the Lease or available under the  

insurance policy
• Coverage must be permitted by law and will not be broader than is required under  

the Lease



Issues to Address in Drafting

Waiver of Claims as to “Available Insurance” v. “Collected Proceeds”
• Available Insurance Proceeds – what if the party obligated to procure  

the insurance does not procure required insurance?
• Waiver should extend to insurance proceeds collected or which could  

have been collected had the required coverage been procured by the  
party obligated to procure the insurance, but leaves indemnifying  
(protecting party) potentially exposed for amounts in excess of amounts  
collected

• Waiver of right to recover should also extend to actual amount of  
insurance available if greater than limits required to be carried under the  
Lease, otherwise negligent party is potentially exposed to claim by  
insurance carrier for amounts in excess of limits required to be carried by  
insured if loss paid by insurance company exceeds those limits

• Address Deductibles Under Property Policies
• Should party causing loss reimburse other party for property insurance  

deductible if it causes loss?
• Should amount of property insurance deductibles be limited?



More Issues in Drafting

Abatement of Rent in the Event of an Insured Loss (Covered Cause of Loss)
• If Tenant carries Loss of Business Income coverage, rent need not abate

• Landlord will not be able to recover under Loss of Rental Value
• Tenant should have claim for unabated rent as a “continuing normal  

operating expense”
• If Landlord carries Loss of Rental Value coverage, rent should abate  

following an insured loss
• If not, and Tenant fails to pay rent (because it does not carry Loss of  

Business Income coverage or is otherwise unable to pay), Landlord will not  
be entitled to recover under its Loss of Rental Value coverage

• Do not specify rent will not abate if Tenant caused the loss – if Tenant fails to  
pay rent, Landlord will not be entitled to recover under its Loss of Rental  
Value coverage

• Who Should Carry?
• Landlord may prefer to carry, particularly if it can charge cost back to  

Tenant, as it will control recovery
• If Tenant insures Building and Landlord does not carry blanket property  

policy, Landlord will not be able to obtain Loss of Rental Value insurance
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Casualty and Insurance clauses
“Hub and Spokes Approach”

• Relationship of a number of clauses (here there are at least 
a dozen) under two main themes.

• Ability to pass responsibility to third party (i.e., insurer).
• Both parties strive toward mutual indemnification.



Casualty and Insurance Provisions

• Define “Casualty.”
• Sudden, unexpected occurrence, Natural disasters, “Acts of God;” Not 

anticipated event like Y2K.
• Termination Rights and Rent Abatement.
• Set Reconstruction Schedule and Obligations. Relocation Option.
• Insurance: Property and Liability Coverage.
• Types of ISO Property Policies: 

a. Basic form (CP 1010).
b. Broad form (CP 1020).
c. Causes of Loss-Special form (CP 1030).

• Exclusions and Endorsements.
• War Risk and Terrorism Exclusions. “NBC” Events.



“No Fault Indemnification”

• Sample Clause 
• Allocation of Risks
• Mutual Insurance Coverage.
• No Exculpation.
• Mutual Indemnification.
• Waiver of Subrogation and Claims for both parties.



Casualty Remedies

• Common law theories include frustration of purpose, impossibility, 
impracticability and quiet enjoyment.

• Frustration of purpose-substantial frustration without fault of the 
parties. It is a contractual and not common law remedy.

• Impossibility-objective impossibility, e.g., destruction of property, 
death or government action.

• Impracticability-performance is excessively burdensome and not 
caused by one of the parties.

• Quiet Enjoyment-See if “free from interference” vs. “free from 
landlord’s interference.” See limited application. Usually title.

• Force Majeure- Contact must have a force majeure clause, needs to 
define it and apply it to the specific event  for which relief is sought 
(“Trigger”), e.g., war, pandemic, fire, flood, etc.



Force Majeure

• Force Majeure requires specific definition in the lease, trigger, notice and 
taking reasonable steps to mitigate damages. e.g., a supplier using alternative 
manufacturing lines in a different location. It only applies if your contract 
contains a force majeure clause and defines it in a way to apply to your 
contract. May eliminate ability to invoke common law remedies. Draft to relief 
from boarder force majeure and not narrower Act of God. List specific events, 
such as hurricane, floods, power failures, government actions, war, strikes and 
other unforeseen events.

• Triggers: Non-Essential businesses closures, Government stay-at-home orders, 
virus outbreaks, supply and labor shortages.

• If pandemic or diseases covered, then check remedies (e.g., rent abatement, 
termination, etc.) and notice requirements.

• Remedies: Rent abatement is generally required to be provided in the lease but 
remedy under the Restatement of Contracts sec. 462 where there is a 
temporary impossible situation may apply. Other remedies may be set off, 
suspension of duties or termination.



Force Majeure Applications

• Broad application of Force Majeure
• Whole Foods Mkt Grp, Inc. v. W. Cal. Ltd P’ship, 2019 U.S. Dist. LEXIS 

182086 (D.D.C. Oct.22,2019). Rodent infestation may excuse continuous 
operation obligation under clauses covering (Acts of God” or “other 
causes without fault” beyond that party’s obligation to perform.

• Narrow application
• Kel Kim Corp. v. Central Markets, Inc., 519 N.E. 2d 295 (N.Y. 1987)-trigger 

event must be like listed events.
• Statutory Remedies: Only a few states, e.g., Cal Civ Code Sec 1511, 

excuses obligation due to delays by operation of law or superhuman 
cause and Ga. O.C.G.A. Ga. Sec. 13-4-21, excuses obligation due to-Act of 
God, lighting, storm etc. but not human activity.



Recent Cases

• In re: Hitz Restaurant Group, 2020 WL 2924523 (Bankr. N.D. Ill. June 3, 2020). Bankruptcy Court 
partially excused the restaurant tenant’s obligation to pay full rent while Ill. Executive Order 2020-7 
sec. 1 restricted the restaurant’s ability to fully operate due to COVID-19. Court found this Order 
created a Force Majeure event under the lease and excused the tenant from having to pay 75% of its 
rent. Court rejected landlord’s argument that tenant’s inability to pay rent resulted from a “lack of 
money” which the force majeure provision generally excluded as a triggering event. 

• JN Contemporary Art LLC v. Phillips Auctioneers, LLC, No. 1:20-cv-04370-DLC (S.D.N.Y. Dec. 16, 
2020)(finding ‘disease’ as an example of a natural disaster, falling under Force Majeure Clause).

• Hart 353 North Clark LLC v. Jenner & Block LLP, 2020-L-005476.  Landlord seeking $3.7 million in 
unpaid rent with law firm counterclaiming for $840k in rent overpayments where Firm sought rent 
abatement if premises are untenantable “out of any event” (force majeure or otherwise).” Firm unable 
to use 20%+ of space. Confidential settlement Sept. 9, 2021.

• Simpson Thacher & Bartlett v. VBGO 425 Lexington LLC, Sup. Ct. NY New York County, Index No. 
653415/2020(July 27,2020). Stipulation of Discontinuance with Prejudice filed  November 17, 2020.

• Victoria’s Secret Stores, LLC v. Herald Square Owner LLC (70 Misc. 3d 1206(A), Sup. Ct. N.Y. Co. Jan. 7, 
2021) Action to rescind lease based on unenforceability due to pandemic and related governmental 
mandated shut-downs, frustration of purpose and other common law doctrines, dismissed since lease 
had expressly allocated risks.



Recent Cases (cont’d)

• Gap Inc. v. Ponte Gadea NY, LLC, (20-CV-4511 (KHP(S.D.N.Y. March 8, 2021, and August 11, 2021).  Court 
granted landlord’s motion for summery judgment rejecting Gap’s arguments, including that Gap was 
entitled to remedies as a result of a “casualty” and common law theories. Court noted that a casualty, 
per the lease's definition, needed to have a physical impact on the premises and that the lease provided 
for a rent abatement only if triggered by physical damage to the premises. 

• 1140 Broadway LLC v. Bold Food, LLC, KBFK Restaurant Corp. (Index No. 652674/2020)(Sup. Ct. N.Y. Co. 
Nov. 24, 2020), finding frustration of purpose does not apply to generic office space where the tenant's 
industry experienced a precipitous downfall and the tenant is no longer able to pay the rent. Court also 
rejected defense of impossibility of doctrine, noting that the tenant's business of providing consulting 
services "was not shut down by any public health directives, the mere fact that a business is no longer 
useful or profitable is not sufficient. 

• 35 East 75th Street Corp. v. Christian Louboutin L.L.C., (Index No. 154883/2020) Sup. Ct. N.Y. Co. Dec. 8, 
2020), rejecting impossibility, since subject matter of the contract, the physical location of the retail 
store, was still intact and tenant was permitted to sell its products. The court also noted that the parties 
contracted to include a force majeure clause that specifically provided that the defendant would not be 
excused from paying rent.



Cases (cont’d)

• In re CEC Entertainment Inc., [Chuck E.Cheese], 2020 WL 7356380 (Bank. S.D. Tex. Dec. 
14, 2020), rejecting force majeure and frustration of purpose claim. The force majeure 
clause specifically stated that it does not apply to an “inability to pay any sum of money” 
or a failure to perform caused by a lack of money; frustration of purpose was precluded if 
the parties have otherwise allocated the risks or if “laws or other governmental acts that 
make performance unprofitable,” do not frustrate a lease 

• NY Majestic Hotel Co. v Eyre, 53 App. Div. 273, 65 N.Y. Supp. 745 (1900). Tenant 
unsuccessful in canceling residential lease in a scarlet fever outbreak because implied 
warranty of habitability required a physical defect in the premises.

• Elmsford Apartments Assoc. LLC v. Cuomo. S.D. N.Y. 6/29/2020. Court rejected takings and 
impairment of contracts claims.



What is Business Interruption Insurance?

• Business Interruption (BI) insurance replaces business income lost in a disaster with the 
typical triggering events being fire or natural calamities. 

• BI insurance will cover operating expenses, a necessary move to a temporary location, 
payroll, taxes, and loan payments. 

• BI coverage lasts until the end of the business interruption period as determined by the 
policy, typically 30 days, but under an endorsement, it can extend to 360 days.

• Four elements must be established for triggering BI coverage for a loss:

• 1) the loss must be due to the actual interruption of business operations;  
• 2) the actual interruption must be caused by “direct physical loss or damage”;

• 3) the “direct physical loss or damage” must be “caused by a covered cause of 

loss: and  
• 4) the “direct physical loss or damage” must have occurred to insured property.

• The courts have been reading the term “direct physical loss or damage” to 

• require a physical impact on the insured’s premises meaning that a trade loss 
• from a mandatory shutdown or patrons’ fear of engaging is not covered.



BI Insurance (cont’d)

The typical BI clause states:

“We will pay for actual loss of ‘business income’ you sustain due to necessary suspension of
your ‘operations’ during the “period of restoration. The suspension must be caused by
direct physical loss of or damage to property at the described premises. The loss or damage
must be caused by or result from a Covered Cause of Loss.”

“When a Covered Cause of Loss causes damage to property other than property at the
described premise, we will pay for the actual loss of Business Income you sustain…provided
that both of the following apply:

“Access to the area immediately surrounding the damaged property is prohibited by
civil authority as a result of the damage, and the described premises are within that
area but are not more than one mile from the damaged property; and
The action of civil authority is taken in response to dangerous physical conditions 
resulting from the damage or continuation of the Covered Cause of Loss that caused 
the damage, or the action is taken to enable a civil authority to have unimpeded access 
to the damaged property. “



BI Insurance Applications

• BI insurance. Covers actual losses resulting from direct interruptions to a business’s 
operations and generally covers lost revenue, fixed expenses such as rent and utility, or 
expenses from operating from a temporary location. 

• Contingent BI insurance is intended to cover lost profits and costs that indirectly result from 
disruptions in a company’s supply chain, including failures of suppliers or downstream 
customers.
Civil Authority and Ingress/Egress. Covers actual loss of business income and  
necessary extra expenses caused by civil authority actions prohibiting access to
the premises due to direct physical loss or damage to property, other than at the 
described premises, caused by or resulting from any Covered Cause of Loss. 
some policies limit coverage to physical loss or damage at properties “adjacent” to
or within a defined area of the defined property.
Leader/Attraction Property Coverage. Covers loss of business income due to     
damage or destruction to a third-party property that attracts customers or
business to the policyholder.
Sue and Labor Coverage. Covers expenses incurred to prevent further damage
and to protect property in the event of a covered loss.



BI Applications (cont’d)

• While these policies most frequently relate to physical property damage, businesses have 
been submitting claims for coverage of losses due to business interruptions resulting from 
the virus. Cordish Co. Inc., v. Affiliated FM Ins. Co. Case. No. 2N-1-20-002952 (Balt. City, 
Md., Cir. Ct. filed July 9, 2020) (alleging effects of COVID-19 constitute “physical loss or 
damage to the property” since virus “renders property dangerous and potentially fatal.”) 

• Viability of these claims depends on the terms of the insurance policy at issue, but the 
general trend has been against coverage for BIs related to a pandemic like COVID-19.

• Following the SARS outbreak in 2002-2003, many insurers excluded viral or bacterial 
outbreaks from standard BI and contingent BI policies. Insurers have largely taken the 
position that communicable diseases not expressly defined in the policy at issue are not 
covered. May be some coverage in an environment claim for clean up. 

• Exclusion of Loss Due to Virus or Bacterium. CP 01 40 07 06. Does not pay for loss due to 
virus , bacterium or other microorganism resulting in physical distress, illness or disease. 
Applies to property damage to building or personal property and covers business 
interruption, extra expenses or civil authority actions. Excludes loss or damage due to 
fungus, wet or dry rot.



BI Cases (Insured Covered)

• Although carriers have been generally reluctant to provide coverage under traditional BI 
policies, there have been a few cases where courts have held that a tenant may be 
entitled to BI coverage for its lost business income resulting from the COVID-19 pandemic 
(See, e.g., North State Deli, LLC v. Cincinnati Co., No. 20-CVS-02569 (N.C. Sup. Ct. Cty. Of 
Durham, Oct. 7, 2020) (governmental orders mandating suspension of business operation 
caused a “physical loss” where policy promised to pay for loss of “business income” 
caused by “direct loss to property caused by...any Covered Cause of Loss “); Studio 417, 
Inc., et al v. The Cincinnati Ins. Comp.; K.C. Hopps, Ltd. v. The Cincinnati Ins. Co., No. 20-cv-
00437 (W.D. Mo. Aug 12, 2020 (Court held presence of COVID-19 satisfied plain meaning 
of “direct physical loss” under BI policy where a group of hairdresser salons and 
restaurants were shut down due to COVID; Blue Springs Dental Care. LLC et al. v. Owners 
Insurance Company, No. 20-cv-00383 (W.D. Mo. Sept 21, 2020); Optical Services USP/JCI v. 
Franklin Mutual Co., No. BER-L-3681-20(N.J. Super. Ct. Bergen Cty., Aug 13, 2020); and 
Queens Tower Restaurant Inc. DBA Primavista v. Cincinnati Financial Corp., No. A 2001747 
(Ohio Common Pleas, Ham. Cty. Jan. 7,2021) (Courts denied Insurers’ motions to dismiss 
for claims by dentists’, optometrists’ and restaurant’s, respectively, for BI coverage for 
“physical damage” COVID losses.



BI Cases (Insured not covered)

• However, the trend to date is generally for Insurers to deny coverage with the Courts 
supporting the Insurer’s denials and in the most recent cases, the Courts have torpedoed 
bids by insureds to claim BI coverage in the absence of a physical loss or damage to 
property. See, e.g., Valley Country Club LLC, et al v. Hallmark Specialty Insurance, et al, N.J. 
Sup. Ct. Camden County, L3124-20 (reported Jan. 26, 2022, Law 360).

• Carriers have been enjoying unanimous success in the recent wave of BI decisions in the 
Federal Circuit courts and at the Appellate level. See, 10012 Holdings Inc. v. Sentinel Ins. 
Co., Ltd, (2nd Cir. Dec. 2021); Terry Black’s Barbecue LLC v. State Auto Mut. Ins. Co. (5th Cir. 
Jan. 2022: Santo’s Italian Café LLC v. Acuity Ins. Co., (6th Cir. Sept. 2021); Sandy Point 
Dental, PC v. Cincinnati Ins. Co., 20 F.4th 327 (7th Cir. 2021); Oral Surgeons, P.C. v. Cincinnati 
Ins, Co. 2 F. 4th 1141 (8th Cir. 2021); Mudpie Inc. v. Travelers Casualty Ins. Co., (9th Cir. Oct. 
2021); Goodwill Indus. of Cen Okla. V. Phil. Indem. Insur. Co., --F.4th --, (10th Cir. Dec. 2021); 
Ascent Hosp. Mgmt. Co. v. Emps. Ins. Co. of Wasau (11th Cir. Jan. 2021); 



BI cases (Insured not covered (cont’d)

• State courts have also been equally hard on claimants seeking BI relief without showing 
physical damage.  See Valley Country Club LLC, supra; SFMB Mgmt., LLC v. Starr Surplus 
Lines Ins. Co. (NY Supreme Ct. Jan. 20, 2022);  The Inns by the Sea v. Cal. Mut. Ins. Co. 
(Nov. 15, 2021); Marshall et al v. Safety Ins. Co. (reported 2021 WL 2226454. Suffolk 
County, Mass., May 2021)

• The courts have consistently denied claimants petitions for relief under BI coverage in the 
absence of any physical damage. See, e.g., Zwillo V, Corp. v. Lexington Insurance Co., No. 
4:20-00339-cv-RK (W.D. Mo. Dec. 2, 2020); (policy contained a virus exclusion and no 
relief for “physical damage”); Henry’s Louisiana Grill v. Allied Insurance Company of 
America, (N.D. Ga. Oct. 6, 2020) (court rejected restaurant-insured’s argument that its 
losses were due to Governor Brian Kemp’s Executive Order closing restaurants constituted 
a physical loss or damage covered in its BI policy); Infinity Exhibits, Inc., Certain 
Underwriters at Lloyds’, No. 8:20-cv-1605-T-30AEP, (M.D. Fl. Sept. 28, 2020) (No BI 
coverage for physical loss or damage where exhibitor suffered losses when Fl. Gov. Ronald 
DeSantis issued a similar Executive Order as Gov. Kemp’s); 



BI cases (Insured not covered (cont’d)

• It’s Nice, Inc. v. State Farm Fire and Casualty Co., No. 2020L0000547 (18th Jud. Cir., Il., 
Sept. 2020.

• Wilson, et al., v. Hartford Casualty Co., (E.D. PA. 2020) (federal courts in Pennsylvania and 
Illinois granted Insurers’ motions to dismiss BI coverage related to COVID closures and 
govt. orders).

• Vizza Wash L.P., v. Nationwide Mut. In. Co. 2020 U.S. Dist. LEXIS 211737 (W.D. Tex. Oct 
26,2020 and 10e v. Travelers Indem. Co. 2020 WL 5359635 (C.D. Cal. Sep. 2,2020 (no 
recovery to Insured since policies in question required “distinct, demonstrable physical 
alteration [of property]”).

• Rose’s1 LLC v. Erie Insurance Exchange (Case No. 2020 002424B). Confirming that whether 
there is no coverage for COVID-19 losses where insured could not demonstrate a direct 
physical loss.

• Davidow v. Inwood North Professional Group 747 SW2d 373 (TX 1988). Held implied 
warranty of fitness for a particular purpose “means that at the inception of the lease 
there are no latent defects in the facilities that are vital for the use of the premises for 
their intended commercial purpose and that these essential facilities will remain in a 
suitable condition.”



Safe Occupancy Clause

• Developed after 1993 WTC bombing.
• Landlord warrants and represents Building and Premises suitable for “safe and 

healthy occupancy.”
• Landlord warrants Building free from “Sick building” syndrome symptoms. 

Question how this will apply when office workers return to buildings after 
COVID.

• Landlord maintain and repair HVAC at “safe levels.” 
• Building safety is still an important issue.
• External security: (9/11) Barriers, x-ray machines, detectors, central mail rooms, 

biometric security checks, etc. (COVID) HVAC, elevator and system upgrades, 
COVID and temperature testing, etc.

• Who Pays? Capital vs. Operating costs.



Never Forget!
9/11/01



Questions?



Thank You
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