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The Restatement draws an explicit distinction between the Duty 
to Accept Reasonable Settlement Offers, which uses a standard of 
reasonableness, and Bad Faith, which requires that an insurer act 
without a reasonable basis and with knowledge that it has no 
reasonable basis or with reckless disregard of whether it has a 
reasonable basis. The case law does not generally draw such a 
clear distinction, but instead imposes damages for bad faith 
refusal to settle. 

What do you do, if anything, with this distinction?





Real World Scenario Dealing with Bad Faith, 
Scenario 1
You are a claims professional who honestly believed that the case had a good chance of a defense 
verdict and that there was a strong basis for the claim not being covered. Surprisingly, the case resulted 
in a large excess verdict for the claimant even though appropriately defended. Now the insured/claimant 
have initiated a bad faith action against the carrier. You plan to argue that the insurer had a good faith 
basis for rejecting the policy-limits settlement offer and that there is no coverage for the claim. The 
applicable law does not separate the duty to accept reasonable settlement offers from bad faith. Do you 
cite the Restatement to support the argument that for bad faith the insured/claimant must show that 
the insurer lacked a reasonable basis for its position and that the insured/claimant must establish that 
the insurer knew it lacked a reasonable basis and/or acted in reckless discard for whether it had a 
reasonable basis? 

A. Even if this could be helpful, the Restatement is so biased against insurers that I would not cite it for 
any reason

B. I have a strong defenses without the additional requirements for bad faith, so I just argue those 
defenses and don’t worry about these arguments for bad faith

C. I rely on the Restatement to add an additional defense based on the lack of knowledge or 
recklessness



§ 48 Damages for Breach of a Liability Insurance 
Policy

The damages that an insured may recover for breach of a liability insurance policy include: 

(1) In the case of a policy that provides defense coverage, all reasonable costs of the defense of a 
potentially covered legal action that have not already been paid by the insurer, subject to any 
applicable limit, deductible, or self-insured retention of the policy; 

(2) All amounts required to indemnify the insured for a covered legal action that have not already 
been paid by the insurer, subject to any applicable limit, deductible, or self-insured retention 
of the policy; 

(3) In the case of a breach of the duty to make reasonable settlement decisions, the damages 
stated in § 27; and

(4) Any other loss, including incidental or consequential loss, caused by the breach, provided that 
the loss was foreseeable by the insurer at the time of contracting as a probable result of a 
breach, which sums are not subject to any limit of the policy.







Real World Scenario Dealing with Damages, 
Scenario 1

You are a claims professional handling a claim with potential excess 
exposure and strong coverage defenses. Do you allow the risk of 
consequential damages to influence your decision on the duty to 
defend? 
A. No, because there is a strong coverage defense, you don’t need 

to be concerned with consequential damages. 
B. Yes, you offer a defense under a reservation of rights to avoid 

the possibility of consequential damages.
C. No, consequential damages are hard to prove so not worth 

giving consideration in considering the duty to defend
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