
Airbnb, VRBO, Short-Term Rentals: Recent 
Developments, Enforcement Hurdles, and 
Mitigating Risks
Legal, Regulatory, Insurance, Land Use, and Other Unique Challenges

Today’s faculty features:

1pm Eastern    |    12pm Central   |   11am Mountain    |    10am Pacific

The audio portion of the conference may be accessed via the telephone or by using your computer's 

speakers. Please refer to the instructions emailed to registrants for additional information.  If you 

have any questions, please contact Customer Service at 1-800-926-7926 ext. 1.

THURSDAY, JANUARY 26, 2023

Presenting a live 90-minute webinar with interactive Q&A

Christopher J. Charles, Managing Partner, Provident Law, Scottsdale, AZ

Ronald (Ron) Garfield, Managing Shareholder, Garfield & Hecht, Aspen, CO







2767319-10 

Strafford Webinar January 26, 2023  
 

Airbnb, VRBO, Short Term Rentals: Recent Developments, Enforcement Hurdles, and 
Mitigating Risks 

Presented by: Ronald Garfield, Garfield & Hecht, P.C. 
  

garfieldhecht.com and garfield@garfieldhecht.com  

 

1. Airbnb and VRBO.    Airbnb and like companies are known as disruptors because of their 
effect on the hospitality industry. Until 2008, most travel plans included a travel agent or 
rental management company or contact with a hotel or condominium reservation system. 
Now, accommodation plans can be made directly between the parties through websites. 
Simply stated, these companies host a website and charge each party a transaction fee 
(typically 3% to 4% from the host and 14% to 15% from the renter). Today, these 
websites allow the traveler to make reservations just about any place in the world. The 
revenues are staggering. In this presentation I will use the term Airbnb as a generic term 
referring to the entire industry or STR which stands for short term rental. 
 

2.  Airbnbs and Covid.   The Covid pandemic actually disrupted the disrupters. Work from 
home had several adverse effects on the Airbnb industry. First, fewer homes were 
available because people were forced to work at home. Second, people working at home 
did not want strangers in their neighborhoods who might have the virus. Third, many 
homeowner associations began to take more aggressive action to limit or ban short term 
rentals because of crowding and disrespect of the neighborhood. Fourth, in response to 
complaints, local governments began to pass more aggressive legislation regulating the 
industry.  
 

3. State and Local Government Regulations.  Governmental authorities have developed 
tools to address the perceived impacts of the STR industry.  
 

• Licensing.    Many local governments have enacted licensing requirements 
for short term rentals. The licensing requirements typically include 
registration, a licensing fee and a limit on number of short-term rentals 
per year depending upon the zone district.  
 

• The Aspen Experience.  In December of 2021, the City of Aspen 
determined that the adverse effects of STRs on opportunities for 
employees to find local housing and the environment required an 
emergency ordinance placing a moratorium on the issuance of all short-
term rental permits. Thereafter, the City adopted a comprehensive 
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ordinance regulating STRs by zone districts where the rental of a 
residential property was for a period of fewer than 30 days. Timeshares 
and hotels were deemed not to be STRs. All STRs in Aspen require 
permits to be approved through a permit application process. Except for 
condominiums operated as a hotel or lodge, the applicant must be a 
natural person who has an ownership interest in the property. All STRs 
must also obtain a City business license and pay a lodging tax (ranging 
from 5% to 10%) as well as a sales tax. The permits are non-transferrable 
and are revoked when title is transferred, requiring a new application from 
the new owner. Permits must be renewed annually. The total number of 
permits is capped based on zone districts. The Residential/Multi-Family 
zone district gets the most permits and then less for each zone district 
based on density. For condominium owners, an HOA approval is required 
for any permit. The permit includes a consent to inspection by the City. 
All accommodations must comply with building code life-safety 
regulations. Public notice must be given on any permit application. 
Occupancy is limited to two occupants per bedroom. The total STR rental 
per year is limited to 120 nights and certain disclosures must be made by 
the owner to the STR occupant regarding parking, trash pick-up and other 
good neighbor policies. The City charges an annual administrative fee of 
$394.  

 
4. Surveillance Cameras    In Colorado, STR landlords may install security cameras in 

places where tenants have no reasonable expectation of privacy, which includes common 
areas. If a security camera is installed in a place where a reasonable expectation of 
privacy exists and a person’s “intimate parts” are recorded, the STR landlord will have 
committed a crime. C.R.S. § 18-7-801(1) makes it a crime to knowingly photograph a 
person’s intimate parts without their consent when that person has a reasonable 
expectation of privacy. The word “photograph” includes videotapes and live feeds. 
C.R.S. § 18-7-801(3). A tenant may always consent to a security camera’s installation 
where a reasonable expectation of privacy exists. Written consent is not required by the 
statute. Interestingly, the Colorado Department of Regulatory Affairs (“DRE”) interprets 
this statute to “prohibit anyone from visually recording another without consent in 
situations where the person has a reasonable expectation of privacy.” In other words, the 
DRE ignores the “intimate parts” language. There is no reasonable expectation of privacy 
in “common areas” of apartments and condominiums. United States v. Maestas, 639 F.3d 
1032, 1038 (10th Cir. 2011). There is a reasonable expectation of privacy inside the 
home.  See, e.g., United States v. Hatfield, 333 F.3d 1189, 1194 (10th Cir. 2003). The 
expectation of privacy extends to the home’s “curtilage” (i.e., enclosed areas immediately 
surrounding the home) but not to open fields.  
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5. Colorado Case Law Update.   In Houston v. Wilson Mesa Ranch Homeowners Ass’n, 360 

P.3d 255 (Colo. App. 2015) a homeowner was successful in the court striking down an 
STR ban by the HOA. In that case, the plaintiff lived in a residential subdivision that was 
subject to protective covenants. The covenants expressly prohibited any commercial use. 
In an effort to stop STRs in the subdivision, the HOA board amended its administrative 
procedures to ban STRs and impose a fine for any violations. The board asserted that the 
procedure simply clarified that STRs were commercial uses, which were banned by 
covenants. The Colorado Court of Appeals concluded that the STR use was not 
necessarily “commercial,” so the amendment was adopted in derogation of the covenants 
and could not be enforced.  
 

6. Colorado Statutes.   The Colorado Common Interest Ownership Act (“CCIOA”) suggests 
that a vote of association members is necessary for an HOA to ban STRs. CCIOA states 
that restrictions on the use of units must be contained within the recorded declaration, 
C.R.S. § 38-33.3-205(1)(l), and declarations may not be amended without a vote of 67% 
of the unit owners. C.R.S. § 38-33.3-217(4.5). Therefore, assuming an STR ban is a 
restriction on the use of a unit, unit owners (not the HOA board) must approve STR bans.  
 

7. Case Law From Other States. 

• California 
 
One of the first cases concerning a complete STR ban occurred in the 1991 case of Ewing 

v. City of Carmel-by-the-Sea, 234 Cal. App. 3d 1579 (Cal. App. 1991). In that case, the city 
banned all rentals of 30 days or fewer in residential zone districts. The plaintiffs alleged the ban 
violated substantive due process and constituted an unconstitutional taking under the Fifth 
Amendment. The court disagreed, holding that the restriction (a total ban) was within the City’s 
police power and was constitutional because it was rationally related to the legitimate state 
interest of preserving community character. The Court stated that “Short-term tenants have little 
interest in public agencies or in the welfare of the citizenry. They do not participate in local 
government, coach little league, or join the hospital guild . . . Literally, they are here today and 
gone tomorrow—without engaging in the sort of activities that weld and strengthen a 
community.” 

 
• Florida 

 
City of Miami v. Airbnb, Inc., 260 So.3d 478 (Fla. Dist. Ct. App. 2018) involved Miami’s 

outright ban on all STRs in a certain residential zone district. Airbnb challenged the ban by 
claiming that the ban was preempted by state law. After Airbnb obtained a temporary restraining 
order, Miami appealed. The appellate court dissolved the temporary restraining order. It found 
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the ban was not preempted by state law, and therefore Miami should not have been enjoined 
from enforcing it.  

  
• Oregon 

 
Cope v. City of Cannon Beach, 855 P.2d 1083 (Or. 1993) concerned a total ban on all 

STRs (defined as rentals of fewer than 14 days) in a city. The plaintiffs alleged the ban 
constituted a taking in violation of the Fifth Amendment. The Oregon Supreme Court concluded 
that, because the ban did not deny owners all “economically viable use of their properties,” no 
taking occurred.  

 
• New York 

 
In Laker v. Ass’n of Prop. Owners of Sleepy Hollow Lake, Inc., 172 A.D.3d 1660 (N.Y. 

App. Div. 2019), an HOA banned all STRs. The plaintiff homeowners successfully moved for a 
preliminary injunction enjoining the HOA’s ability to enforce the ban. The appellate court 
dissolved the injunction holding that the HOA board exceeded its authority (as set out in the 
declaration) by creating the ban.  

 
• Texas 

 
In Draper v. City of Arlington, 629 S.W.3d 777 (Tex. App. 2009), the Texas Court of 

Appeals upheld a ban on STRs in certain zone districts. There, Arlington created an “STR Zone,” 
and prohibited all other STRs with limited exceptions. A group of homeowners sued Arlington, 
alleging a violation of Equal Protection under the Fourteenth Amendment because Arlington 
limited STRs but not long-term rentals. The appellate court sided with Arlington, concluding that 
STR landlords are not “similarly situated” to long-term rental landlords, an essential element of 
any Equal Protection claim.  

 
 In Vill. of Tiki Island v. Ronquille, 463 S.W.3d 562 (Tex. App. 2015), the Texas Court of 
Appeals did not strike down an STR ban. It did, however, uphold the trial court’s grant of a 
preliminary injunction enjoining enforcement of a ban on STRs. The plaintiff homeowners 
alleged that they bought their homes with the specific intention of using them as STRs, and the 
ban was an unconstitutional taking. The appellate court concluded that the plaintiffs had 
substantial, investment-backed expectations that their homes could be STRs, so the ban could be 
an unconstitutional taking. There are no other appellate cases concerning this dispute, which 
indicates a resolution at the trial court level.  

8. Tax Considerations.    
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• Sales Tax:   Typically, the STR lessor is required to collect a sales tax. However, 
in some states a continuous leasing for more than 30 days will not require the 
collection of a sales tax.  

• Lodging Tax: In places like Aspen that have regulated STRs, the applicable law 
may require, in addition to the sales tax, the collection of a lodge tax. In Aspen, 
the combined effect of sales and lodging tax can approach 20%. 

• Income Tax:    

 Owners can accept STRs for the primary residence for up to 14 days per 
year without paying any income tax on the rent received. Interest and 
property taxes are generally deductible. 

 If the STR location is an investment property (i.e., not used for personal 
purposes), then the 14-day exception does not apply. The rent is taxable 
income and deduction may be limited.    

 When an STR location is used as a personal residence and rented for more 
than 14 days in a year, the rent, including the first 14 days, is all taxable 
income and deductions may be limited. 

• HOA Fees: This is not a tax but any owner should be aware that in a planned 
community or condominium the HOA can charge add-on fees for STRs because 
of the perceived effect of such intense use on the wear and tear of the common 
elements. Also owners and not the STRs will be held responsible by the HOA for 
damagers or bad behaviors by renters.   
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