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Tips for Optimal Quality

Sound Quality

If you are listening via your computer speakers, please note that the quality 

of your sound will vary depending on the speed and quality of your internet 

connection.

If the sound quality is not satisfactory, you may listen via the phone: dial 

1-877-447-0294 and enter your Conference ID and PIN when prompted. 

Otherwise, please send us a chat or e-mail sound@straffordpub.com immediately 

so we can address the problem.

If you dialed in and have any difficulties during the call, press *0 for assistance.

Viewing Quality

To maximize your screen, press the ‘Full Screen’ symbol located on the bottom 

right of the slides. To exit full screen, press the Esc button.
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Continuing Education Credits

In order for us to process your continuing education credit, you must confirm your 

participation in this webinar by completing and submitting the Attendance 

Affirmation/Evaluation after the webinar. 

A link to the Attendance Affirmation/Evaluation will be in the thank you email 

that you will receive immediately following the program.

For additional information about continuing education, call us at 1-800-926-7926 

ext. 2.
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Program Materials

If you have not printed the conference materials for this program, please complete 

the following steps:

• Click on the link to the PDF of the slides for today’s program, which is located 

to the right of the slides, just above the Q&A box.

• The PDF will open a separate tab/window.  Print the slides by clicking on the 

printer icon.

Recording our programs is not permitted. However, today's participants can 

order a recorded version of this event at a special attendee price. Please call 

Customer Service at 800-926-7926 ext.1 or visit Strafford’s website 

at www.straffordpub.com.
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Ron Garfield, 

Garfield & Hecht, P.C. 

Ronald Garfield is a founding partner and managing

shareholder of Garfield & Hecht, P.C. with offices across

Colorado. The firm handles both transactional and litigation

matters as well as representing municipalities and special

districts. The firm’s practice areas also extend to water rights,

domestic relations and employment practices. Mr. Garfield’s

practice includes law firm management, representing banks,

business transactions, contracts, creditors rights, foreclosures,

homeowners associations, landlord/tenant matters, including

retail, restaurants and commercial leasing and opinion letter

practice. Mr. Garfield is admitted to practice in New York and

Colorado. Mr. Garfield has been an AV rated attorney by his

peers for more than 30 years and has published and presented

on numerous continuing education topics including

homeowners association loans, opinion letter practice, retail

and restaurant leasing, COVID impacts on landlords and

tenants, foreclosures and short term leases.



Airbnb and VRBO

• Airbnb and like companies are known as disruptors because of their effect on the 

hospitality industry.

• Simply stated, these companies host a website and charge each party a 

transaction fee (typically 3% to 4% from the host and 14% to 15% from the 

renter).

• Today, these websites allow the traveler to make reservations just about any place 

in the world. The revenues are staggering. 



Airbnbs and COVID

• The Covid pandemic actually disrupted the disrupters. Work from home had 

several adverse effects on the Airbnb industry. 

• Fewer homes were available because people were forced to work at home; people 

working at home did not want strangers in their neighborhoods; HOAs began to 

take more aggressive action to limit or ban STRs and local governments began to 

pass more aggressive legislations regulating the industry. 



State and Local Government Regulations

• Governmental authorities have developed tools to address the perceived impacts

of the STR industry.

• Licensing.

• The Aspen Experience.



Surveillance Cameras 

• In Colorado, STR landlords may install security cameras in places where tenants

have no reasonable expectation of privacy, which includes common areas.

• If a security camera is installed in a place where a reasonable expectation of

privacy exists and a person’s “intimate parts” are recorded, the STR landlord will

have committed a crime. There is no reasonable expectation of privacy in

“common areas” of apartments and condominiums. United States v. Maestas, 639

F.3d 1032, 1038 (10th Cir. 2011).



Colorado Case Law Update

• In Houston v. Wilson Mesa Ranch Homeowners Ass’n, 360 P.3d 255 (Colo. App.

2015) a homeowner was successful in the court striking down an STR ban by the

HOA.

Colorado Statutes

• The Colorado Common Interest Ownership Act (“CCIOA”) suggests that a vote

of association members is necessary for an HOA to ban STRs.



Case Law from Other States 

• California

• Ewing v. City of Carmel-by-the-Sea, 234 Cal. App. 3d 1579 (Cal. App. 1991)

• Florida

• City of Miami v. Airbnb, Inc., 260 So.3d 478 (Fla. Dist. Ct. App. 2018)

• Oregon

• Cope v. City of Cannon Beach, 855 P.2d 1083 (Or. 1993)

• New York

• In Laker v. Ass’n of Prop. Owners of Sleepy Hollow Lake, Inc., 172 A.D.3d

1660 (N.Y. App. Div. 2019

• Texas

• In Draper v. City of Arlington, 629 S.W.3d 777 (Tex. App. 2009)

• In Vill. of Tiki Island v. Ronquille, 463 S.W.3d 562 (Tex. App. 2015)



Tax Considerations 

• Sales Tax.

• Lodging Tax.

• Income Tax.

• HOA Fees.
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Christopher J. Charles, Esq.
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Christopher J. Charles is the founder and Managing Partner of Provident Law®. He is a State Bar

Certified Real Estate Specialist and a former “Broker Hotline Attorney” for the Arizona Association of

REALTORS® (the “AAR”). He has an "AV Preeminent" rating by the Martindale-Hubbell Peer Review

Ratings system. He is an Arbitrator and Mediator for the AAR regarding real estate disputes; in 2017,

Mr. Charles obtained one of the Top Ten Civil Jury Verdicts for his client in a real estate dispute; and

he served on the State Bar of Arizona’s Civil Jury Instructions Committee from 2011 - 2016 where he

helped draft the Agency Instructions and the Residential Landlord/Tenant Eviction Jury Instructions.

Christopher regularly teaches continuing education classes at the Arizona School of Real Estate and

Business. He writes a monthly column titled “Laying Down the Law” published in the Arizona Real

Estate Journal. www.asreb.com/category/laying-down-the-law He can be reached at

chris@providentlawyers.com or at 480-388-3348; Provident Law®, 14646 N. Kierland Blvd, Suite 230,

Scottsdale, Arizona 85254.

http://www.asreb.com/category/laying-down-the-law
mailto:chris@providentlawyers.com
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Brokerage Considerations

Licensing Requirements

• A person engaging in short term rentals, i.e., occupancies of 
29 or fewer days in a dwelling unit, depending on the state, 
may not be required to be licensed as a real estate 
salesperson or broker.

• By contrast, most states require a person engaging in rental 
property management of a long-term rental (i.e. 30 days of 
occupancy or longer) must be licensed as a real estate 
salesperson or broker.
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Residential Landlord Tenant Act Considerations

Short-Term Rental Application to Landlord Tenant Act 

• Arizona Residential Landlord Tenant Act (ARLTA) does not apply to short-term 
leases. 

• A.R.S. 33-1308(4): “Unless created to avoid the application of this chapter, the 
following arrangements are not covered by this chapter. . . Transient occupancy in a 
hotel, motel, or recreational lodging.”

• “Transient” means any person who either at the person’s own expense or at the 
expense of another obtains lodging space or the use of lodging space on a daily or 
weekly basis, or any other basis for less than thirty consecutive days.”   A.R.S. §44-
5070(F). 

• Intent may be important.  The rental agreement should expressly confirm the parties’ 
intent that the rental is for “recreational” purposes and is not the renter’s primary 
residence. 
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Short Term Rental Agreement

Short Term Rental Agreement—Advisable Provisions

• The short-term rental agreement should expressly provide the owner with the right 
to perform a non-judicial lockout in the event of default.

• Short-term rental owner may lockout occupant without judicial action.
• The agreement should also require the guest to represent that he/she is domiciled 

elsewhere, that the premises is not the guest’s primary residence, and that the 
guest recognizes and agrees that the rental agreement is not governed by the ARLTA 
and is instead governed by the Inn Keeper Statutes. 

• Should expressly state that the use of the premises is for “recreational purposes” 
and that the guest’s primary residence is someplace other than the subject 
premises. 
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Short Term Rental Agreement

Short Term Rental Agreement—Advisable Provisions Cont’d.

• Owner may immediately terminate the rental agreement and the occupant 

must immediately vacate the premises for one of the of the following reasons: 

• Criminal act occurs on the premises

• Failure to pay as agreed

• Failure to maintain the premises in a clean and/or habitable condition

• Failure to maintain the appropriate occupancy limits

• The “Yelp” or defamation clause

• Use of Premises

• Number of and names of occupants

• No smoking and not pets, unless pet deposit and pet fee
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Short Term Rental Agreement

Short Term Rental Agreement—Advisable Provisions Cont’d.
• Cancellation Fee

• Due to high demand during Winter and Spring, owners should obtain written rental 

agreements early, request security deposit, and include cancellation fee

• Charges

• Incidentals/Ancillary Charges –bicycle rentals, car rental, food, beer, etc. 

• Pet fee

• Application fee

• Rent

• Security Deposits and cleaning fee

• Taxes

• Waivers - waiver regarding BBQ, pool/spa, fire pits, bicycles, weather, etc.

• Rules and Regulations – important to show that owner is making good faith effort to be a 

good neighbor and not a party destination.

• Arbitrage prohibitions
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Advisable Provisions for Property Management 
Agreement

• Compensation

• Who owns the bookings?

• Termination Clause

• Guest Screening?

• Assignable?

• Owner use of premises?

Property Management Agreement
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Zoning and HOA Issues and Considerations

• SB1350 – Former Gov. of AZ, Doug Ducey signed SB1350 on June 12, 

2016 which prohibits municipalities from restricting short term rentals. 

"Arizona should be to the Sharing Economy what Texas is to oil and what 

Silicon Valley used to be to the tech industry” – Gov. Ducey. 

• Some Municipalities have attempted to restrict short term rentals and 

limit use to “single family residential use”

• Flagstaff, Scottsdale, and Paradise Valley have instituted regulations to 

control proliferation of short-term rentals.

Zoning and HOA
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A.R.S. 9-500.39 (SB 1168)

The “Three-Strike” Rule

• Short Term Rental Operators Must Obtain a Vacation Rental License.
• The City May Suspend the Vacation Rental License Due to “Verified Violations”

• City may suspend a license if the owner receives three verified violations within 
a 12 month period. 

• “Verified violation” means a finding of guilt or civil responsibility for violating 
any state law or local ordinance relating to a purpose prescribed in A.R.S. 
Sections 9-500.39(B) or 9-500.39(K) that has been finally adjudicated.

• Owner has to voluntarily plead responsible to the violation or a court hearing must 
occur, and due process must be observed, including the owner’s right to legal 
representation, presentation of a defense, and exhaustion of appeals.

• Owners May Be Assessed Fines for Violations
• Owners Must Carry Adequate Liability Insurance
• Owners Must Comply With Strict Sex Offender Background Checks
• Owners Must Notify Neighbors of Their Short Term Rental Operation
• The City May Assess Accelerated Fines for Multiple Violations
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HOA Updates

HOAs Cannot Prohibit STRs, But Can Restrict STRs

• Arizona Revised Statutes expressly authorize rentals within HOAs:  A member may 
use the member’s property as a rental property unless prohibited in the declaration 
and shall use it in accordance with the declaration’s rental time period restrictions.  
A.R.S. § 33-1806.01. 

• Most HOAs in the Valley expressly authorize “rentals” or “single family residential 
use.”  Unless CC&Rs expressly restrict “vacation rentals,” “transient lodging,” or 
“short term rentals,” the short terms rental of properties within HOA communities is 
probably lawful.

• Detrimental Reliance – members may argue detrimental reliance if HOA 
attempts to later restrict vacation rentals.   Shalimar v. D.O.C. Enterprises, 142 
Ariz. 36, 688 P2d 682 (App. 1984).

• Horton v. Harstook, 2009 WL 2244503 (2009)(unreported case)(CC&Rs 
restriction on “single family use” does not preclude vacation rentals). 
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HOA Updates Cont’d.

HOAs Cannot Prohibit STRs, But Can Restrict STRs

• Maarten Kalway v. Calabria Ranch HOA LLC, et al. No. CV-20-0152-PR—Changed the 
STR paradigm.

• Held that HOA could use the general-amendment-power provisions only to amend 
restrictions for which the original declarations had provided adequate notice. In other 
words, the HOA could amend only those restrictions that landowners could 
reasonably expect from the language in the original declarations.

• MAIN TAKEAWAY: If CCRs do not provide reasonable notice of potential for the 
subject of the proposed amendment, the amendment is void. Put another way, if the 
general-amendment-power provisions nor the general-purpose statement give 
homeowners’ reasonable notice of the possibility of a short-term rental prohibition, an 
amendment purporting to restrict short-term rentals is/will be presumptively invalid.
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Rental Application and Background Check

Renter Review
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Rental Application and Background Checks

Subject of Background Checks
• Criminal history:  This should match an applicant's address history up with state and local 

public-safety and court records to find criminal records.
• Sex offender registry:  This is maintained by each state.
• Eviction history: Evictions are public record and those records can be pulled into a background 

check. 
• Credit history:  Credit score can be used to see patterns of default or to use the total score as a 

determining factor.
• Income in relation to rent:  Outstanding debt, such as loan payments, and additional income 

can be looked at relative to the proposed rent to determine if the tenant can pay the lease 
obligation.  In addition, request pay stubs, a signed letter from a superior proving employment, 
or tax returns for the self-employed. 

• Rental history:  Some companies have access to tenants' rental history, which can be 
considered as well.
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Using the Background Check

Using the Background Check
• Using the Background Check:

• Mark each background check as “accepted,” “denied” or “accepted with conditions” so 
that a defined system exists. Save the background checks in a file for each applicant.

• As long as you apply the same parameters to each applicant, it's more difficult for a 
denied applicant to allege discrimination.

• To protect privacy, no one should see the report other than the landlord and the 
applicant.  If the applicant disputes a portion of the report, the applicant should contact 
the screening company directly for details and to resolve any inaccuracies. 

• Screening sources:
https://www.screeningworks.com/index.jsp
http://www.accuratecredit.com/html/tenant-check-arizona.html
http://www.e-renter.com/services/arizona-tenant-screening
http://www.atenantscreen.com/arizona.html

https://www.screeningworks.com/index.jsp
http://www.accuratecredit.com/html/tenant-check-arizona.html
http://www.e-renter.com/services/arizona-tenant-screening
http://www.atenantscreen.com/arizona.html
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Insurance and Asset Protection Considerations

A) Exclusion for short term rentals. 

B) VRBO/AirBnB insurance

C) Single Asset Entity

D) Separate LLC for 
Management Co. to 
contract with the guests

E) S-Corp tax treatment 

Insurance
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Any Questions?

Do You Have Any Questions?

Christopher Charles, Esq.
PROVIDENT LAW®

480-388-3343
Chris@Providentawyers.com

mailto:chris@providentlawyers.com
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