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AIRBNB AND SHORT-TERM RENTALS: 
PRACTICAL CONSIDERATIONS FOR 
LANDLORDS, TENANTS, HOAS AND 

OTHER STAKEHOLDERS 
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1. OVERVIEW OF WHERE WE ARE
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AIRBNB BURST INTO THE REAL 
ESTATE MARKET IN 2010 AND 

EXPLODED
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FROM A BUSINESS STARTED IN 
AN APARTMENT, AIRBNB GREW 
TO A $38 BILLION COMPANY 

IN 2019

December 2019: 10.4 
Million Stayed in AirBNB 
over the holiday season
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AIRBNB DID BRING NEW 
LODGING INTO THE MARKET

Of those 10.4 Million, 2,574 stayed 
in castles; 1,031 in treehouses and 

121 in windmills 
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AIRBNB HAS 150 MILLION 
USERS, 7 MILLION LISTINGS 
AND 2 MILLION BOOKINGS 

PER NIGHT
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AIRBNB INDUCED MAY PEOPLE 
TO BUY REAL ESTATE TO 

PLACE IT FOR SHORT TERM 
RENTALS

The average owner makes as 
much from 120 overnights as 

a whole year of rentals
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AIRBNB MAY BE THE BIGGEST 
EVER EXAMPLE OF BEGGING 
FOR FORGIVENESS RATHER 

THAN ASKING FOR 
PERMISSION

And that forgiveness has not been 
forthcoming.
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AIRBNB SPENT $600,000 ON 
LOBBYING IN 2019 AND HAS 
AN AGGRESSIVE WEB-BASED 

ADVOCACY PROGRAM

AirBnB and its Property Owners won some 
major battles in large cities such as San Diego
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THE COVID PANDEMIC HAS 
BEEN A HUGE SETBACK AND 

MAY HAVE CHANGED THE 
MOMENTUM

AirBnB fired ¼ of its employees – a huge blow.
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CITIES WHICH BANNED OR 
LIMITED  AIRBNB MAY BE ABLE 

TO GET AHEAD OF 
ENFORCEMENT

Barcelona, Berlin, New York, Paris, Santa Monica , 
Las Vegas, San Francisco,  exemplify restrictive to 

prohibitive rules.
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ZONING ISSUES:
ARE SHORT TERM RENTALS A 

COMMERCIAL USE?

Cities are treating them as such.  Courts 
agree:

Working Stiff Partners, LLC v. City of 
Portsmouth, 172 N.H. 611, 621, 232 A.3d 

379, 387 (2019)

Slice of Life, LLC v. Hamilton Twp. Zoning 
Hearing Bd., 207 A.3d 886, 899 (Pa. 2019)
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COURTS HAVE DIVIDED ON 
WHETHER AIRBNB IS A 

RESIDENTIAL OR COMMERCIAL 
USE FOR THE PURPOSE OF 

DEED COVENANTS
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FINDING VIOLATION -

s

JBrice Holdings LLC v. Wilcrest Walk Townhomes Ass'n, Inc., No. 14-17-
00790-CV, 2020 WL 4759947, at *5 (Tex. App. Aug. 18, 2020) [Finding 

“Hotel Use”]

Wellsgate Homeowners Ass'n v. Hilton, 296 So. 3d 744, 751 (Miss. Ct. 
App. 2020)[Attorneys fees]

Hoffman Revocable Tr. v. Marshall, No. 2019-CA-000622-MR, 2020 WL 
748180, at *4 (Ky. Ct. App. Feb. 14, 2020), review denied (May 20, 2020) 

[Finding AirBnB was a hotel]
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STATE LAWS ARE RESOLVING 
MANY ISSUES

al

City of Miami v. AIRBNB, Inc., 260 So. 3d 478, 482 
(Fla. Dist. Ct. App. 2018)
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AIRBNB RENTALS MAY 
CONSTITUTE A NUISANCE

u

Powell v. Gu, No. B292948, 2019 WL 6887769, at 
*3 (Cal. Ct. App. Dec. 18, 2019)
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AIRBNB FOUND NOT TO BE 
LIABLE FOR HOTEL TAX AS 

LESSOR OR OPERATOR

Gannon v. Airbnb, Inc., 295 So. 3d 779, 784 (Fla. 
Dist. Ct. App. 2020)
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THANK YOU

Mark Hazelbaker
mh@kasieta.com
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SHORT TERM RENTAL DEFINED

 “Transient” generally defined under most municipal 
codes as occupancy for periods of less than 30 days 

 Tenant rights established for occupancy periods of 
31 days or more pursuant to CA Civil Code Section 
1940(b)(1)

 Transient occupancy tax required to be paid for all 
transient stays
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Transient Occupancy Tax (“TOT”) 

 Transient Occupancy Tax: CA Revenue and Tax Code 
Section 7280, states cities and counties may “levy a tax 
on the privilege of occupying a room or rooms, or 
other living space…unless the occupancy is for a 
period of more than 30 days.”

 Tax between 10-15% in each city on rent charged 
 Airbnb now pays these TOT taxes directly to the city 

on each host’s behalf (limited cities apply)
 Cities now have departments investigating properties 

listed online, and are conducting audits for non-
payment of TOT taxes (4 year SOL unless no taxes 
paid)
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STATEWIDE REGULATION

Cal. Business and Professions Code Section 22590, 
22592 & 22594 requires online “hosting platforms” 
to post a warning notice to tenants who register a 
property for short term rentals on the site to review 
their lease agreement and contact their landlord 
before listing the property.  Warning notice informs 
the tenant that they could be in violation of their 
lease which could result in eviction.
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SAN FRANCISCO
• San Francisco enacted legislation on February 1, 2015 commonly dubbed the 

“Airbnb Law.” 

• This law regulated the manner by which both homeowners and tenants can 
lawfully rent their homes and apartments for short-term rentals (i.e. for 
periods less than thirty days) by requiring all prospective hosts to comply 
with the following:

a.  Host must live in the rental unit at least 275 days out of the year as  
their primary residence - only primary residence may be rented; 

b.  limited to a maximum of 90 days per year where the host is not 
present in the unit

c.  no limit on the number of rentals per year when host is home 
overnight;

• Must register the residential unit with the City’s Office of Short-Term 
Rentals (“OSTR”) and pay 14% TOT 

• Pay a $250 registration fee every two years; include the OSTR’s registration 
number on every advertisement through any short-term hosting platform;
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San Francisco vs.  Airbnb

 Airbnb enacted “One Host, One Home”  Nov. 
2016 in San Francisco and New York only

 Airbnb removing listings of hosts who violate the 
One Host One Home policy

Only applies to new listings after Nov 1, 2016
 Intent to limit hosts to one property and eliminate 

the commercial operators who have many listings
 San Francisco Case: One couple paid $2.25M in 

November 2018 via settlement for turning 14 SF 
apartments into illegal short term rentals. (CCSF v 
Lee CGC14538857).
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City Council enacted the Home Sharing Ordinance on Dec. 11, 2018 
(CF 14-1635-S2) which became effective July 1, 2019

• New law allows homeowners to rent their primary residence 
to short term  renters for up to 120 days per year

• Whole home rentals of investment properties not used as 
primary residence are not permitted

• STR defined as 30 days or less
• Must register with the City for a transient occupancy 

registration certificate and post registration number on all 
advertisements

• Property cannot be subject to the Rent Stabilization Ordinance 
which applies to single family units constructed before 1978

• Limited to 120 days per year – but extensions granted for 
unlimited home sharing if meet certain qualifications 

• Primary Residence = residing more than 6 months out of the 
year

CITY OF LOS ANGELES
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CITY OF SAN DIEGO
 July 2018 City Council voted to enact ordinance to restrict 

STR in investment properties – would allow in primary 
residences only (home sharing), or in properties with 
duplexes where owner resides in one unit

 October 2018 City Council repealed the ordinance due to 
threat of referendum

 TOT audits of STR properties now being enforced plus 
penalties

 AIRBNB now pays TOT taxes directly to City (VRBO and 
Home Away does not)

 Rev. & Tax Code 7293.51 provides 4 year SOL for 
City to initiate lawsuit for unpaid taxes, BUT 
exemption for fraud or failure to file a TOT return.

 Does TOT collection and failure to enforce existing 
ordinance establish an “estoppel” argument? City of 
Long Beach v. Mansell (1970) 3 Cal. 3d 462.
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 Prohibit subletting/assignment
 Allow only residential use of 

the rental unit (i.e. no 
commercial use allowed); 

 Set maximum occupancy 
limits in the rental unit

 Include explicit “no short 
term rental, vacation rental or 
transient use for periods of 
less than 30 days” clause with 
no cure period 

 Option to evict immediately 
at landlord discretion

 Nuisance and illegal purpose 
enforcement actions. 

LEASING RESTRICTIONS & ENFORCEMENT

LEASING RESTRICTIONS
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IS THE STR OCCUPANT DEEMED 
TO BE A TENANT, GUEST OR 

LODGER? 
 Guest/Lodger are licensees
 No exclusive right to possession 

conveyed  
 Premises under control of owner
 Stay is usually less than 30 days

Edwards v. Los Angeles (1941) 48 
Cal.App.2d 62, 67
Civil Code §1940(b)(1); §1946.5
Revenue & Tax Code §7280
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Insurance
 Airbnb “Host Protection Insurance” – provides up to 

$1 mil coverage for property damage and personal 
injury claims (*exceptions apply)

 Airbnb “Host Guarantee” – provides up to $1 mil 
coverage for damage to personal property by a guest 
(*exceptions apply)

 Always best to have a renter’s commercial liability policy 
as an owner in the event Airbnb doesn’t cover you
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Communications Decency Act

 Section 230 of Communications Decency Act currently immunizes 
internet service providers from liability for content posted by the public, 
except in criminal matters. This provision enables platforms such as 
Airbnb, Facebook and Craigslist to moderate public postings without the 
risk of legal challenge for user-generated content.

 For rental platforms, this means being able to post lodging offerings 
without first having to verify that users are in compliance with all possible 
local city zoning ordinances, homeowner association restrictions, 
residency requirements, etc. 

 H.R. 4232, the Protecting Local Authority and Neighborhoods Act 
(“PLAN Act”). This federal proposal would strip rental platforms of legal 
immunity for moderating user comments posted on their websites.  It 
“providers that an interactive computer service” that facilitates “the lease 
or rental of real property” must engage in policing of user-generated 
content or face liability for lawsuits for “failure to cure the alleged 
violation.” (i.e. Airbnb must remove host rental listings posted in violation 
of local zoning laws) 35



2020 COVID-19 Effect on Short Term Rentals

 Airbnb is feeling the impact of the COVID-19 pandemic —
the short-term rental startup's revenue plunged 67% in the 
second quarter of 2020, according to Bloomberg.

 Revenue reportedly fell to $335 million during the period 
ended June 30 (compared to $1 billion the prior year)

 Airbnb recently laid off 25% of its staff and hundreds of 
contract workers, froze its marketing, and borrowed $2 
billion to help stay afloat through the pandemic (1900 staff 
laid off out of 7500)

 According to Forbes, 45% of hosts won't be able to sustain 
operating costs if the pandemic lasts another 6 months (16% 
have already missed or delayed a mortgage payment on one 
or more of their properties). 

 On average, hosts have lost $4,036 since Covid-19 began to 
spread in the US. 
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2020 COVID-19 Effect on Short Term Rentals

• Airbnb reservations for stays made on or before March 14, 2020, with 
a check-in date between March 14, 2020 and October 31, 2020, are 
covered by Airbnb’s Extenuating Circumstances Policy and may be 
canceled before check-in. Guests who cancel will have cancellation and 
refund options, and hosts can cancel without charge or impact to their 
Superhost status. Airbnb will either refund, or issue travel credit that 
includes, all service fees for covered cancellations. In order to cancel 
under the policy, you will be required to attest to the facts of and/or 
provide supporting documentation for your extenuating circumstance.

• For reservations made after March 14, 2020, the host’s cancellation 
policy will apply (ie usually loss of deposit and/or 50% booking fee), 
unless the guest tests positive for COVID-19. 

• As of August 20, 2020, Airbnb has announced a global ban on all 
parties and events at Airbnb listings, including a cap on occupancy at 
16. This party ban applies to all future bookings on Airbnb and it will 
remain in effect indefinitely, until further notice.
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QUESTIONS?
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PROPERTY 
DAMAGE 

PROTECTION
AND

INSURANCE



• Most traditional homeowner's insurance policies do not cover STRs, and many insurers 
will cancel coverage, if it is discovered that a property is being utilized as a STR, and such 
use is not reflected by an endorsement to the applicable policy.

• Traditional homeowner’s insurance policies, often will not cover:
– Loss or damage to any personal property belonging to guest(s) of STR.
– Loss or damage to any personal property belonging to owner.
– Theft by guest(s) of STR of the property owner’s personal property.
– Injuries or damages suffered by a third-party to their person or property, on account of 

any actions or omissions undertaken by guest of STR.

• The analysis of potential risks of loss, damage, and injury, vary dependent on a property’s 
use as a STR, a principal residence, or LTR.

• The various insurance plan rates and coverage options should be compared amongst 
different insurers.

• Condominium master insurance policies often will not cover losses, injuries or damages, 
that may be suffered or sustained, as a result of, or through the use of a Unit as a STR.
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• Web Based Platforms, i.e., AirBnB.com, HomeAway.com, VRBO.com.
– Terms, conditions and policies referenced on websites.
– Basic boiler plate terms and conditions, with option to supplement with additional terms.

• Hosts Are Responsible for their Own Contracts, and Such Contracts Should Address: 
– Assessment of any additional fees beyond the nightly base rate.
– Responsibility for cleaning and maintenance of the property, and define the host’s expectations 

regarding the same, and state whether cleaning charges may be assessed upon departure if the 
host is dissatisfied with the condition of the property upon the guest vacating.

– Clearly state whether the host (or owner of the property, if not the host) will enter into the 
property at any time during the guest’s stay, and the circumstances or basis for such entry.

• Terms of the STR contract must be made available to guests prior to their direct booking of the STR.

• The host should make express reference to the contract terms and conditions in the actual listing 
advertising the use of the STR, and said terms and conditions should once again be reiterated when the 
booking reservation is confirmed.

• Internet platforms may help to facilitate booking reservations between individual hosts and guest(s), 
but they are often of no assistance should any contractual dispute arise.
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COMMON
ELEMENTS OF 
SHORT-TERM 

RENTAL 
REGULATIONS



• Restrictions and Regulations Affecting STRs May Often Address:

– Registration and permitting requirements.

– Zoning considerations, including but not limited to:

• Establishing where a STR may operate within the community.
• Who may lawfully operate an STR.
• The number of consecutive nights or gross number of nights that an STR may be operated.
• Number of persons whom may use the STR at any time, and whether that number of persons 

varies dependent on hosted vs. non-hosted stays.
• Parking requirements and restrictions affecting the use of any STR.
• Whether there are any certain additional terms and conditions that may be imposed on a 

property’s use as a STR during special events.

– Collection and remittance of taxes in connection with the use of a property for a STR.
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Massachusetts Legislation and Examples of Local Ordinance(s) Affecting STRs

State

• Chapter 337 of the Acts of 2018 was 
signed into law by Governor Charlie 
Baker on December 28, 2018, and 
went into effect on July 1, 2019

• The Act amends M.G.L c. 64G (Room 
Occupancy Excise) to include 
definitions and provisions applicable 
to short-term rentals made through 
internet hosting platforms 

Local

• City of Boston (An Ordinance Allowing 
Short-Term Residential Rentals in the 
City of Boston).

• City of Cambridge (Ordinance Number 
1397).

• City of Somerville (Ordinance No. 2019-
12) – Regulating Short-Term Residential 
Rentals 

• The City of Brookline and Town of 
Lynnfield have taken the position that 
STR are not permitted uses under their 
respective Zoning By-Laws.
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Regulating the Use of STRs By Massachusetts Statute and Through 
Local Ordinances

• Housing markets and conditions vary across the Commonwealth

• Cape Cod contains approximately one-half (1/2) of the Commonwealth’s entire seasonal housing stock, and 
approximately one-third (1/3) of all housing on Cape Cod is seasonal, with the most significant spike in 
population growth occurring over the summer months.

• State and Local Taxation.

• Communities have also responded to the ever-growing popularity of STRs, through the adoption of zoning 
regulations, and through the pursuit of enforcement actions by local officials in response to sanitary code 
violations arising out of a use of a property for STR.

• Some communities have also adopted regulations requiring that notice be provided, i.e., Notice of 
Repairs/Conditions and Occupancy Permits, upon any turnover event, which would most significantly impact 
those properties being used as STRs.
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Penalties for Non-Compliance 
under Massachusetts Law

- Failure to remit amount(s) due and/or register may result in the institution of proceedings under M.G.L 
c. 40U, which may include the imposition of a lien against real property under M.G.L c. 40 s. 42B.

- The act of registering a property alone, does not confer a right to use such property as a STR, if such use 
is prohibited by rental agreements, homeowners’ associations, or any other restriction, covenant, 
requirement or enforceable agreement.

- Insurers may still exclude coverage for any claims arising from a property being used as a STR, although, 
insurers may offer coverage by contract or endorsement if they so choose. Currently, most renter’s 
insurance policy(ies) exclude from coverage any “short-term” subletting related claims.
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Important Requirements and Considerations under Massachusetts Law

- Ensure compliance with all business and tax codes impacting occupancy taxes.

- Review and become familiar with all relevant rules and regulations, including amendments 
thereto.

- Maintain liability insurance of not less than One Million Dollars ($1,000,000.00), and obtain 
adequate coverage to indemnify and defend property owner against any claims for loss or 
damage that may be suffered by third-parties, arising out of, or in connection with the use of the 
property as a STR.

- Register with the Short-Term Residential Registry, as maintained by the Department of Revenue.

- Post notice of how to proceed in the event of an emergency in a conspicuous location.

- Do not discriminate on the basis of race, sex, religion, age, disability, ethnicity, or nationality.
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Airbnb, Inc. v. City of Boston, 386 F.Supp. 3d 113 (2019)
- A City of Boston Ordinance limits the types of properties eligible for use as short-term rentals, restricts how 

many days per year a property may be used in that manner, requires registration of units that are to be 
used for that purpose, and specifies penalties for individuals operating short-term rentals in violation of the 
Ordinance.

- Airbnb sought a preliminary injunction to enjoin the City from enforcing the following provisions: 
- (1) a $300/violation/day fine for booking illegal short-term rentals;
- (2) a city-wide ban on booking agents that don’t honor notice-and-takedown or verify vendor licenses; 

and
- (3) mandatory reporting about bookings.

- The City agreed not to enforce the Ordinance against Booking Agents pending resolution of this lawsuit

- The Settlement Agreement:
- Airbnb agreed to require any user posting a Boston listing to provide a City-issued Registration 

Number.
- The company also agreed to send Boston a monthly report of active listings within the City. 
- The City will then notify Airbnb of listings that it believes are ineligible, which Airbnb will deactivate 

within 30 days. 
- The agreement provides that compliance with this procedure will constitute a safe harbor shielding 

against booking agent liability under the ordinance.
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RESTRICTING 
SHORT-TERM 
RENTALS IN 

CONDOMINIUMS



Restricting Short-Term Rentals in Condominiums 

A. Condominium documents may already provide for minimum leasing 
terms.

B. If there is not any rental or leasing restriction contained within the 
condominium’s originating documents, i.e., within the master deed 
or by-laws, the association may consider adopting restrictions 
concerning such use, subject unit owner consent, as provided for in 
the condominium’s constituent documents.

C. The adoption of a rule to address STRs, may be deterrent, but may 
not be upheld if challenged. See Johnson v. Keith, 331 N.E.2d 879 
(1975).
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Condominium Documents

i. Minimum Lease Terms - ideal for condominiums and serves to 
promote long term residency. 

ii. Document Amendments. Pay careful attention to ensure that 
provisions contained with governing documents are broad enough 
to account for continued evolutions with respect to the use of 
properties for STR, i.e., AirBnB.com offers users an option of 
“swapping” or offer a non-monetary exchange of consideration for 
the use of property, so care should account for any number of 
potential scenarios that could arise in connection with the use of a 
Unit as a STR.
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Sample STR Restriction

Short term use of a Unit and/or any room or rooms in a Unit for any consideration, including non-monetary 
consideration, for living or sleeping purposes for a period of less than six (6) months is strictly prohibited 
without the prior written consent of the Trustees.  Short term use of a Unit and/or any room(s) in a Unit, 
shall be defined as offering and/or using, renting, leasing, licensing, letting, swapping or exchanging or a 
Unit or room(s) of the Unit, for one or more persons for living or sleeping purposes, for any consideration, 
including non-monetary consideration, for a period of less than six (6) months.  Prohibited use shall include 
any use of a Unit, or room(s) in a Unit, as a bed and breakfast, regardless of whether or not the 
owner/operator resides in the Unit, and/or any use of transient, hotel, motel, lodging, vacation rental, 
nightly rental, tourist home, tourist house or other similar usage.
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Restricting Short-Term Rentals Where Documents are Silent

- Some Condominium documents do not have any specific prohibition on 
short term leasing, but state that the units shall be used solely for 
residential purposes or otherwise restrict commercial or business use of 
the Unit.

- Look to prohibitions against nuisance. 
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Options and Remedies that May be Available to 
Associations

- Assessment of fines and penalties.

- Pursuit of declaratory and injunctive relief in a court of 
competent jurisdiction.

- Remedies under state law
- Example: 

- M.G.L. c. 183A, s. 6, provides a mechanism for associations to levy a direct 
assessment against a Unit for the expenses incurred in an enforcement action 
brought against the Unit Owner, but such assessment shall constitute a non-
priority lien.
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Options and Remedies that May be Available to 
Associations

- Assessment of fines and penalties.

- Pursuit of declaratory and injunctive relief in a court of 
competent jurisdiction.

- Remedies under state law
- Example: 

- M.G.L. c. 183A, s. 6, provides a mechanism for associations to levy a direct 
assessment against a Unit for the expenses incurred in an enforcement action 
brought against the Unit Owner, but such assessment shall constitute a non-
priority lien.
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- Negative Impact on Quality of Life for Residents;
- Safety/Security Concerns;
- Creates Vacation-Type Atmosphere;
- Encourages Transient Visitors;
- Concerns with Guests Creating Noise Disturbances;
- Creation of Nuisances;
- Excessive Wear and Tear on Amenities;
- Damage to Common Areas and Facilities;
- Decrease in Overall Property Values; and
- Impact on FHA/Fannie Mae/Freddie Mac Certifications.
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STRs do not completely fall within the definition of a residence, or of a hotel, as 
those terms have historically been defined.

Courts are grappling with this issue, especially in the HOA/condominium context.  

Courts are often called upon to evaluate whether a property’s use as a STR 
constitutes a commercial or business use OR whether the use is merely a 
residential use, albeit more intensive.
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Ambiguities as to Classification
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COURT RULINGS 
ON SHORT-TERM 

RENTALS



Wilkinson v. Chiwawa Communities Association, 180 Wash. 2d 241 (2014)

• In 2014, the Washington State Supreme Court determined on appeal, 
that short-term rentals did not violate the Association’s covenants 
barring commercial use of the property or restricting lots to single-
family residential use, with the Court reasoning  that “[i]f a vacation 
renter uses a home ‘for the purposes of eating, sleeping, and other 
residential purposes,’ this use is residential, not commercial, no 
matter how short the rental duration.”

• The Court further found that the Association did not have the power 
to amend the covenants to explicitly forbid short-term rentals by vote 
of a simple majority vote because the rental restriction would be a 
new covenant.
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Vera Lee Angel Revocable Trust v. O’Bryant, 2018 Ark. 38 (2018)

• In February 2018, the Supreme Court of Arkansas held that the use of a single family 
residence for short-term rentals did not constitute a commercial use of the property, 
and therefore such use did not violate the applicable covenants, conditions and 
restrictions, which prohibited the use of any of the using the lots within the 
community for any commercial purposes, including but not limited to the use of 
such property as a motel or hotel.

• The Court reasoned that renting a home out on a short-term basis did not change 
the nature of the home as a residence, and that properties used as a hotel or motel, 
both appear, and operate differently than a single-family short-term rental property.
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Santa Monica Beach Property Owners Association, Inc. 
v. Acord, 219 So.3d 111 (2017)

In 2017, the Florida Appeals Court rejected the Association’s argument 
that short-term rentals were tantamount to commercial use, reasoning 
that “[t]he critical inquiry is not the duration of the tenancy, but the 
character of the actual use of the property by those residing thereon.”
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Edwards v. Landry Chalet Rentals, LLC, 246 So.3d 754 (2018)

• In February 2018, the Louisiana Court of Appeals determined that the use of a property 
for short-term rentals constituted a commercial use that was in violation of the 
community’s covenants, conditions and restrictions, prohibiting commercial use of any of 
the lots within the community.

• In arriving at its decision, the Louisiana Court of Appeals considered the income received 
by the property owner in connection with the short-term rental use of the property, the 
fact that the property was insured by a commercial insurance policy, which in addition to 
standard property coverage, also provided coverage for lost rents and business liability, 
and the transiency of the tenants thereof. 
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Hensley v. Gadd, 560 S.W.3d 516 (2018)

• Subdivision lots were subject to a set of restrictive covenants which, inter alia, 
restricted the use of all lots to residential purposes, with only single-family 
residences to be built thereon, and that “no trade, business, or profession of any 
kind [is] permitted to be carried out[,]” therein.  

• The Kentucky Supreme Court held that an owner’s short-term rental of his 
property located within the subdivision was tantamount to hotel use, and in 
violation of the subdivision’s restrictive covenants.
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Robert S. Lytle v. Alana Swiec, et. al., 2017 WL 2257702 (Mass. 
Land Ct. 2017)

The Land Court upheld a determination by the Zoning Board of Appeals of 
the Town of Hull that the property owner was “essentially operating a 
commercial enterprise in a single-family residential zone and further 
determined Plaintiff’s weekly rental use is inconsistent with the purpose 
of a single-family residence district…”
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Forshee v. Neuschwander, 381 Wis.2d 757 (2018)

• In 2018, the Wisconsin Supreme Court considered whether the term 
“commercial activity” in a deed restriction was clear or ambiguous in 
determining whether neighboring property owners could block short-
term and long-term rentals of a lake vacation home. 

• The Court found for the Defendants, holding that the term “commercial 
activity” was so open-ended and ambiguous and therefore the covenant 
was unenforceable, allowing the property to rented out.

• In reaching its decision, the court noted that the previous owner had 
used the property for short-term and long-term rentals.
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Greenfield v. Mandalay Shores Community Association, 21 Cal. 
App. 5th 896 (2018)

 The Mandalay Shores Community Association adopted a resolution barring home 
rentals for fewer than 30 consecutive days. 

 The Association was advised by the Coastal Commission that its ban on short-term 
rentals was “development” under the Coastal Act and required a coastal 
development permit.

 Homeowners brought suit against the Association to prevent the enforcement of 
the ban, asserting that it violated the Coastal Act.

 The appellate court held that the Association’s ban was “development” and 
therefore is subject to the provisions of the Coastal Act, holding that: 
o because a key goal of the Coastal Act is to maximize public access, 

“development” is broadly defined to include changes in density or intensity of 
use of land, and not just alterations of land or water.

o preventing non-residents from vacationing at Mandalay Shores through the 
short-term rental of beach homes created a “monetary barrier to the beach.” 
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Opera Tower Condominium Association, Inc. v. AIRBNB, Inc., et al., 
(Miami-Dade Cir. Ct. filed Aug. 24, 2020)

 The Association brought suit against Airbnb claiming short-term rentals have turned the Miami 
condominium building into an “unlicensed hotel.”

 The suit was brought after a number of “pandemic parties” were held at Opera Tower.

 The Association is also suing two unit owners who have refused to stop renting to out-of-town 
guests.

 The City of Miami sent the Association a cease and desist letter that stated Opera Tower was under 
investigation for allowing lodging without going through the permitting process to allow daily 
and short-term rentals.

 Since 2018, the Association’s janitorial, security and insurance costs have increased by $853,000 
annually in order to deal with short-term renters in the building, according to the suit. For instance, 
Opera Tower hires off-duty police officers to assist on the weekends when short-term rental activity 
is at its peak, and to help respond to late night parties, loud music and physical and verbal 
confrontations.
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