
Agency Regulation After West Virginia v. EPA: 

Climate Change, Major Questions Doctrine, 

and the Future of Chevron

Today’s faculty features:

1pm Eastern    |    12pm Central   |   11am Mountain    |    10am Pacific

The audio portion of the conference may be accessed via the telephone or by using your computer's 

speakers. Please refer to the instructions emailed to registrants for additional information.  If you 

have any questions, please contact Customer Service at 1-800-926-7926 ext. 1.

TUESDAY, SEPTEMBER 27, 2022

Presenting a live 90-minute webinar with interactive Q&A

Eric L. Christensen, Principal, Beveridge & Diamond, Seattle, WA

Tad J. Macfarlan, Partner, K&L Gates LLP, Harrisburg, PA

Anne Idsal Austin, Partner, Pillsbury Winthrop Shaw Pittman, Washington, DC and Austin, TX



Tips for Optimal Quality

Sound Quality

If you are listening via your computer speakers, please note that the quality 

of your sound will vary depending on the speed and quality of your internet 

connection.

If the sound quality is not satisfactory, you may listen via the phone: dial 

1-877-447-0294 and enter your Conference ID and PIN when prompted. 

Otherwise, please send us a chat or e-mail sound@straffordpub.com immediately 

so we can address the problem.

If you dialed in and have any difficulties during the call, press *0 for assistance.

Viewing Quality

To maximize your screen, press the ‘Full Screen’ symbol located on the bottom 

right of the slides. To exit full screen, press the Esc button.

FOR LIVE EVENT ONLY



Continuing Education Credits

In order for us to process your continuing education credit, you must confirm your 

participation in this webinar by completing and submitting the Attendance 

Affirmation/Evaluation after the webinar. 

A link to the Attendance Affirmation/Evaluation will be in the thank you email 

that you will receive immediately following the program.

For additional information about continuing education, call us at 1-800-926-7926 

ext. 2.

FOR LIVE EVENT ONLY



Program Materials

If you have not printed the conference materials for this program, please 

complete the following steps:

• Click on the link to the PDF of the slides for today’s program, which is located 

to the right of the slides, just above the Q&A box.

• The PDF will open a separate tab/window.  Print the slides by clicking on the 

printer icon.

Recording our programs is not permitted. However, today's participants can 

order a recorded version of this event at a special attendee price. Please call 

Customer Service at 800-926-7926 ext.1 or visit Strafford’s website 

at www.straffordpub.com.

FOR LIVE EVENT ONLY

http://www.straffordpub.com/


Section 1: History of the Controversy

Anne Idsal Austin | Partner
Washington, DC  |  Austin, TX

SEPTEMBER 27, 2022

PRESENTED BY:



West Virginia v. EPA - Background

• In 2015, the Obama administration promulgated the Clean 
Power Plan (CPP), which established limits on CO2 
emissions from power plants and created a scheme geared 
toward shifting the generation of electricity from steam-
generating units to natural gas-fired units, and from fossil-
fuel fired units to renewable energy sources. 

• In an unprecedented move, SCOTUS stayed CPP in 2016.

• In 2019, the Trump administration repealed the CPP and 
issued a replacement rule, the Affordable Clean Energy 
(ACE) rule.

• Litigation ensued in the D.C. Circuit and the cases were 
consolidated.



West Virginia v. EPA - Background

• On January 19, 2021, the D.C. Circuit vacated the ACE rule 
and the CPP repeal and remanded both. The court held that 
Section 111 “does not ambiguously bar a system of 
emission reduction that includes generation shifting,” 
therefore EPA’s basis for repealing the CPP was flawed. 

• With the turnover in administrations, EPA requested the 
D.C. Circuit partially stay its mandate as to CPP while EPA 
decided whether it would promulgate a new 111(d) rule.

• On February 28, 2022, the Supreme Court heard oral 
argument in West Virginia v. EPA, a case where a coalition 
of states and power companies are challenging the D.C. 
Circuit’s January 2021 decision vacating the ACE Rule and 
vacating EPA’s repeal of the CPP. 



West Virginia v. EPA – Decided 6/30/22

• In the majority opinion written by Chief Justice Roberts, 
the Supreme Court sided with a coalition of states and 
coal mining companies constraining EPA’s ability to 
regulate CO2 emissions from power plants.

• The Supreme Court’s deployment of the “major 
questions doctrine” could have far-reaching implications 
for agencies’ authority to take actions that are 
considered politically and economically significant.

• The Court also announced a broad interpretation of 
standing, finding that the challengers could bring their 
suit notwithstanding EPA’s announced nonenforcement 
of the Clean Power Plan and intent to engage in a 
rulemaking to replace it.



West Virginia v. EPA – Decided 6/30/22

• Justice Gorsuch penned a concurring 
opinion, joined by Justice Alito, to elaborate 
on the major questions doctrine.

• Justice Kagan penned the dissenting opinion, 
arguing that Congress clearly charged EPA 
with broad authority to address stationary 
sources that cause or contribute significantly 
to air pollution that impacts human health 
and the environment, which include carbon 
dioxide and GHGs.
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Chevron (1984)

klgates.com2022 12

Chevron U.S.A. v. Natural Resources Defense Council, 
467 U.S. 837 (1984) established the current framework for 
judicial review of agency interpretations of statutes.

The Supreme Court unanimously (6-0) upheld a Reagan-
era EPA Clean Air Act regulation, reversing the D.C. 
Circuit Court of Appeals.  Authored by Justice Stevens.

The Court deferred to EPA’s reasonable interpretation of 
the term “stationary source” as encompassing all pollutant-
emitting devices within the same industrial grouping, as 
though they were encased within a single “bubble.”



Chevron Two-Step
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Step 1: 

▪ “First, always, is the question whether Congress has directly 
spoken to the precise question at issue. If the intent of 
Congress is clear, that is the end of the matter; for the 
court, as well as the agency, must give effect to the 
unambiguously expressed intent of Congress.”

Step 2:

▪ “If, however, the court determines Congress has not directly 
addressed the precise question at issue, the court does not 
simply impose its own construction on the statute, as would be 
necessary in the absence of an administrative interpretation. 
Rather, if the statute is silent or ambiguous with respect to 
the specific issue, the question for the court is whether the 
agency's answer is based on a permissible construction of 
the statute.”



FDA v. Brown & Williamson Tobacco Corp. 
(2000)
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FDA v. Brown & Williamson Tobacco Corp. 
(2000)
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In this seminal case, the Supreme Court held that 

Congress had not given the FDA the authority to regulate 

tobacco products. 

▪ The FDA regulation was based upon the agency’s interpretation 

of the Food, Drug, and Cosmetic Act (FDCA), which provided 

the FDA authority to regulate “drugs” and “devices.”

▪ 5-4 decision, authored by Justice O’Connor.

▪ Resolved at Chevron Step 1

▪ “It is therefore clear, based on the FDCA’s overall regulatory 

scheme and the subsequent tobacco legislation, that Congress 

has directly spoken to the question at issue and precluded the 

FDA from regulating tobacco products.” 



FDA v. Brown & Williamson (continued)
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Origin of the Major Questions Doctrine?

▪ “Deference under Chevron to an agency's construction of a 

statute that it administers is premised on the theory that a 

statute's ambiguity constitutes an implicit delegation from 

Congress to the agency to fill in the statutory gaps. … In 

extraordinary cases, however, there may be reason to 

hesitate before concluding that Congress has intended 

such an implicit delegation.”

▪ “Congress could not have intended to delegate a decision of 

such economic and political significance to an agency in so 

cryptic a fashion.” 



Whitman v. American Trucking (2001)
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Whitman v. American Trucking (2001)
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In Whitman, the Supreme Court held (unanimously) that 

the Clean Air Act unambiguously precluded EPA from 

considering cost in setting National Ambient Air Quality 

Standards (NAAQS)

• Chevron Step 1 case, authored by Justice Scalia.

• The Clean Air Act instructs EPA to establish NAAQS 

“requisite to protect the public health” with “an adequate 

margin of safety.”  No mention of cost.

• “Congress … does not alter the fundamental details of a 

regulatory scheme in vague terms or ancillary provisions—it 

does not, one might say, hide elephants in mouseholes.”



Utility Air Regulatory Group v. EPA (2014)
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In UARG, the Supreme Court rejected EPA’s interpretation 
that term “air pollutant”, as used in certain Clean Air Act 
provisions governing major source air permit triggers, 
includes greenhouse gases. 

▪ 5-4 decision, authored by Justice Scalia.

▪ Decided at Chevron step two. 

▪ “EPA’s interpretation is … unreasonable because it would bring 
about an enormous and transformative expansion in EPA’s 
regulatory authority without clear congressional 
authorization.” 

▪ “When an agency claims to discover in a long-extant statute an 
unheralded power to regulate ‘a significant portion of the 
American economy,’ we typically greet its announcement with a 
measure of skepticism.”



King v. Burwell (2015)
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King v. Burwell (2015)
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The Supreme Court upheld an IRS rule that allowed 

individuals participating in federal healthcare exchanges to 

claim ACA tax credits.

▪ 5-4 decision, authored by Justice Roberts.

▪ The statute allowed an individual to receive tax credits only if the 

individual enrolls in an insurance plan through “an Exchange 

established by the State.”

▪ The Court did not apply Chevron two-step; instead, it conducted 

its own fresh statutory analysis without reference to IRS’s 

interpretation.

▪ The Court determined that “the context and structure of the Act 

compel us to depart from what would otherwise be the most 

natural reading of the pertinent statutory phrase.”



King v. Burwell (continued)
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▪ Chevron deference “‘is premised on the theory that a statute’s 

ambiguity constitutes an implicit delegation from Congress to the 

agency to fill in the statutory gaps.’ FDA v. Brown & Williamson 

Tobacco Corp., 529 U. S. 120, 159 (2000). ‘In extraordinary 

cases, however, there may be reason to hesitate before 

concluding that Congress has intended such an implicit 

delegation.’ Ibid. This is one of those cases.”

▪ Availability of ACA tax credits is “a question of deep ‘economic 

and political significance’ …; had Congress wished to 

assign that question to an agency, it surely would have 

done so expressly.”
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Procedural Question

• Standing Question

− Did EPA vacatur of CPP and 
ACE Rule eliminate standing?

• Court: Mootness, not 
Standing

− Voluntary action by 
government does not moot 
case



Substantive Questions

CAA § 111(d): “Best system of emissions 
reduction” that is “reasonably achievable”

• Does “restructuring of the Nation’s 
overall mix of electricity generation” fit?

Answer: No

“Such a vague statutory grant is not 
close to the sort of clear authority 

required by our precedents.”



Major Questions Doctrine

• Rule of construction becomes “doctrine”

• Applies to “certain extraordinary cases”

• Elements of doctrine:

− Major economic consequences

− Agency relies on “ancillary provision” of CAA

− Departure from established technology-based 
approach 

− Rule is a “fundamental revision of statute”

− Approach previously rejected by Congress



Application to Clean Air Act

• “This is a major questions case”

− CPP has major economic consequences

− 111(d) “operates as a gap filler”

− “Highly unlikely” Congress would leave amount of coal-
based generation to agency discretion

− Before CPP, EPA based 111(d) limits on technological 
controls

− CPP fundamentally revises statute by substituting 
economic scheme for technological controls

− Congress previously rejected cap-and-trade

− No “clear Congressional authorization” for CPP



Consequences for Clean Air Act

• “We have no occasion to decide whether the 
statutory phrase ‘system of emissions 
reduction’ refers exclusively to measures that 
improve the pollution performance of 
individual sources, such that all other actions 
are ineligible to qualify as BSER”

− Likely limits EPA to “inside-the-fence” measures



GHG Regulation Under CAA

• EPA must regulate GHGs 
(Massachusetts v. EPA) but:

− § 111(d) precludes application 
of federal common law (Amer. 
Elec. Power v. Conn.)

− Can only regulate large emitters 
(UARG v. EPA)

− § 111(d) limited to “inside the 
fence measures”

− What measures are “adequately 
demonstrated”?

− Did Inflation Reduction Act 
change the equation?



Gorsuch Concurrence

• “Clear statement” rule 
protects:

− Separation of Powers

− Federalism

• Tests for Major Questions 
Doctrine

− Legislative language & context

− “Age and focus” of statute

− Agency’s past interpretations of 
statute

− Mismatch between action and 
agency’s expertise/mission



This presentation is not intended as, nor is it a substitute for, legal advice. You should consult with legal counsel for advice specific to your 
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Doctrinal Implications

• Chevron Deference

− Is Chevron dead?

− If not, how does the Major Questions doctrine 
interact with the Chevron two-step?

• Nondelegation Doctrine

− Is the Nondelegation doctrine alive?

− How does the Major Questions doctrine interact 
with the Nondelegation doctrine?



Application in Other Cases

• SEC rulemaking on GHG disclosures

• Sackett v. EPA (“waters of the US” case)

• Other major rulemakings

− How will federal agencies respond to WV v. EPA in 
developing future rulemakings



Future of Climate Change Regulation

• EPA authority under CAA § 111(d)

• Other CAA provisions

− § 109 (NAAQS)

− Title II (motor vehicles)

• The Inflation Reduction Act (IRA)

− Methane fees for oil and gas sources

− If the IRA had been enacted before WV v. EPA, would it 
have changed the outcome?

• Other federal agencies and statutes

• State, local and international initiatives 
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