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Tips for Optimal Quality

Sound Quality

If you are listening via your computer speakers, please note that the quality 

of your sound will vary depending on the speed and quality of your internet 

connection.

If the sound quality is not satisfactory, you may listen via the phone: dial 

1-877-447-0294 and enter your Conference ID and PIN when prompted. 

Otherwise, please send us a chat or e-mail sound@straffordpub.com immediately 

so we can address the problem.

If you dialed in and have any difficulties during the call, press *0 for assistance.

Viewing Quality

To maximize your screen, press the ‘Full Screen’ symbol located on the bottom 

right of the slides. To exit full screen, press the Esc button.
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Continuing Education Credits

In order for us to process your continuing education credit, you must confirm your 

participation in this webinar by completing and submitting the Attendance 

Affirmation/Evaluation after the webinar. 

A link to the Attendance Affirmation/Evaluation will be in the thank you email 

that you will receive immediately following the program.

For additional information about continuing education, call us at 1-800-926-7926 

ext. 2.
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If you have not printed the conference materials for this program, please 

complete the following steps:

• Click on the link to the PDF of the slides for today’s program, which is located 

to the right of the slides, just above the Q&A box.

• The PDF will open a separate tab/window.  Print the slides by clicking on the 

printer icon.
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Affirmative 
Defenses



General Standard

• “In responding to a pleading, a party must state in short and plain 

terms its defenses to each claim asserted against it.” Fed. R. Civ. P. 

8(b)(1).

• Standard affirmative defenses:  Accord and accord and satisfaction; 

arbitration and award; assumption of risk; contributory negligence; 

duress; estoppel; failure of consideration; fraud; illegality; injury by 

fellow servant; laches; license; payment; release; res judicata; statute 

of frauds; statute of limitations; and waiver.  Fed. R. Civ. P. 8(c)(1).
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Twombly/Iqbal Standard

• A pleading that offers legal conclusions or a formulaic recitation of the 

elements of a cause of action will not do.  

• Plaintiffs must plead claims with plausible factual background.

7



Reasons for Not Applying Plausibility Standards

• Twombly interpreted Rule 8(a), not 8(c).

• Defendants have limited time to formulate a response.

• Defenses waived if not raised in responsive pleadings.

• Implausible affirmative defenses do not cause same harm as baseless 

complaints.
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Circuit Level Case Law Not Applying Plausibility Standard 
to Affirmative Defenses

• Montgomery v. Wyeth, 580 F.3d 455 (6th Cir. 2009)

• Federal Rules of Civil Procedure only require a state in short and plain terms 

its defenses to each claim.

• Averments must be simple, concise, and direct.
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Standard Without Twombly/Iqbal

• “An affirmative defense is ‘held to be sufficient . . . as long as it gives 

plaintiff fair notice of the nature of the defense.’” Ruffin v. Frito-Lay, No. 09-

CV-14664, 2010 U.S. Dist. LEXIS 66268, at *3 (E.D. Mich. June 10, 2010) 

(quoting Lawrence v. Chabot, 182 F. App’x 442, 456 (6th Cir. 2006)). 

• “An affirmative defense may be pleaded in general terms” and need not 

contain any certain level of factual particularity. Lawrence, 182 F. App’x at 

456.

• “[G]eneral or boilerplate defenses are acceptable, even if they lack factual 

specificity, so long as it remains possible that the defenses relate to the 

claim at hand.”  FTC v. Stratford Career Ins., No. 16-CV-371, 2016 U.S. Dist. 

LEXIS 92361, at *4 (N.D. Ohio July 15, 2016). 
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Plaintiffs’ Motions to Strike Affirmative Defenses

• Fed. R. Civ. P. 12(f): “The court may strike from a pleading an insufficient 

defense or any redundant, immaterial, impertinent, or scandalous 

matter.”

• A defense is insufficient ‘if as a matter of law, the defense cannot 

succeed under any circumstances.’” Hemlock Semiconductor Corp. v. 

GMBH, 116 F. Supp. 3d 818, 823 (E.D. Mich. 2015).

• Motions seeking to strike affirmative defenses are generally disfavored 

and seen as a “drastic remedy.”
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Examples of Affirmative Defenses 

#1 – Failure to State a Claim

“Plaintiff’s Complaint fails to the extent that it does not state a claim upon 

which the Court may grant relief.”
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Examples of Affirmative Defenses (cont’d)

#2 – Potential Involved Third Parties

“Plaintiff’s alleged damages, if any, are the result of the acts, errors, and 

omissions of third parties not controlled by the Defendant, and those third 

parties were the sole cause of any such damage.” 
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Examples of Affirmative Defenses (cont’d)

#3 – Right to Assert Additional Defenses

“Defendant reserves the right to assert additional affirmative defenses at 

such time and to such extent as warranted by discovery and the factual 

developments in this case.”
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Practice Pointers if plausibility not extended

• Careful not to waive defenses that could apply

• Tailor defenses to those which may actually apply

• Consider whether any facts could develop that could raise defenses
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Over A Decade Since Twombly/Iqbal Issued

Bell Atlantic Corp. v. Twombly, 550 U.S. 544 (2007) (antitrust)

Ashcroft v. Iqbal, 556 U.S. 662 (2009) (all civil actions)

• Announced heightened pleading standards for complaints in Federal Court

• Notice pleading replaced with plausibility pleading

• Mere labels and conclusions

• Threadbare recitals

• Conclusory statements

• Formulaic recitation of the elements of a claim

• Familiar tool for defense counsel seeking to dismiss a complaint in Federal 
Court
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What Do Twombly/Iqbal Say About Affirmative 
Defenses?

• Nothing/Silent

• Whether plausibility standard applies to affirmative defenses

• Precluding application of plausibility standard to affirmative defenses

• Limiting reasoning to only complaints

• Split of authority has developed over last 10+ years

• Some courts apply; Some do not

• Intra-circuit and even intra-district conflicts exist
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Rule 8.  General Rules of Pleading

(b)(1)   In General.

In responding to a pleading, a party must:

(A) state in short and plain terms its defenses to each 

claim asserted against it

(c)(1)  Affirmative Defenses.

In General.  In responding to a pleading, a party must   
affirmatively state any avoidance or affirmative defense, 
including:

• 18 such Defenses listed

• From Accord and Satisfaction, to Waiver
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What Constitutes An “Affirmative Defense?”

• Any allegation upon which the defendant, rather than the 
plaintiff, bears the ultimate burden of proof, or

• New facts and arguments that, if true, will defeat plaintiff’s 
claim(s)

• Not necessarily limited to list of defenses set forth in Rule 8(c)

• Waived if not asserted in the answer

• Amendment and late assertion

• “Affirmative Defense” v. “Negative Defense”
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Circuit Level Caselaw Applying Plausibility
Standard to Affirmative Defenses

GEOMC Co. v. Calmare Therapeutics Inc., 918 F.3d 92 (2d Cir. 2019)

• Defendant must satisfy Twombly’s plausibility standard in order to 
adequately plead affirmative defenses

• Caveat, “context-specific” and standard may be relaxed given:

• short amount of time to answer, and,

• limited availability of evidence
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District Level Caselaw Applying Plausibility
Standard to Affirmative Defenses

• Reasons cited in favor of plausibility standard

• Fairness to the Parties

‒ ensure opposing party receives fair notice

‒ plead responsibility and allege facts, not just conclusions

‒ avoid unnecessary work/discovery

• Fairness to the Court

‒ preservation of limited judicial resources

‒ consistency, i.e., same considerations underlying Twombly and 
Iqbal apply
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District Level Caselaw Applying Plausibility
Standard to Affirmative Defenses

• If claim is meritless, result not harsh

• Leave to amend should be freely given

• Majority view?

• Northern District of California

• Northern District of Illinois
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Remedy -- Rule 12(f): Motion to Strike

The court may strike from a pleading an insufficient defense or any 
redundant, immaterial, impertinent, or scandalous matter.

• Test to survive motion to strike

• the matter must be properly pleaded as an affirmative defense

• the matter must be adequately pleaded under the requirements of Rule 8 and 
Rule 9, and

• the matter must withstand a Rule 12(b)(6) challenge

• Motions to strike are “generally” or “highly disfavored;” viewed “simply as a 
dilatory tactic” or “potentially serve only to delay;” a “drastic” remedy

• Striking an affirmative defense without deciding whether plausibility 
standard applies
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What To Do?

• Consider, budget and discuss with client

• Research/confirm law in Circuit/District where case is pending

• When applicable:

• plead with specifics and particularity – avoid boilerplate

• anticipate possible bases for challenge/motion, i.e., how much 
factual detail will be required to withstand a potential Rule 12(f) 
motion to strike

• do not assume what worked in the past will still be accepted 
today

• First impressions matter – maintain credibility with the Court
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Saiber LLC is a business counseling and 
litigation law firm headquartered in Florham 
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