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AGENDA

• The Role of the family office

• Legal aspects of designing, implementing, and 

operating a family office

• Tax issues and considerations

• Current issues
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THE ROLE OF THE 
FAMILY OFFICE

Bradley E .  Phipps  
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A family office is commonly thought of as a private investment firm whose primary purpose is to 
manage an individual’s or a family’s financial assets, investments and other family affairs.

• *Different regulatory definition of “family office”

Two functional types of family offices:
• Single family offices
• Multi-family offices

Typically formed as distinct organizations and legal entities from the family(ies) and/or their businesses.

Structures used and functions performed tend to be bespoke to align with each family which may have 
different objectives, needs, assets, values, family dynamics and other complexities.

What is a Family Office?
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Services Offered

Family offices may provide their constituents services/offerings in some or all of the following areas:

Family Office Functions

Customization:  “one size does not fit all”

• families can tailor the types of services provided by the family office versus performed by third parties 

• the services provided by family offices may depend on a number of factors, including size of family, net worth, location and complexity of assets, 
primary objectives, budgeting/staffing of family office, needs of family members. 

Wealth/Investment Management Philanthropy & Charitable Giving 

Succession Planning and Preservation Insurance and Risk Management

Tax Planning Management of Service Providers

Trust & Estate Planning & Administration Education of Next Generation

Financing and Cash Management Administrative and Concierge Services (e.g., bill 
payment, property management, staff management, private 
club memberships, travel and event planning, 
rentals/purchases of luxury goods, social media 
management)

Family Office Functions
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Other Benefits

1. Governance – Creating a governance structure can provide transparency of assets/investments and investment decisions, and an infrastructure 
to manage complexities and provide for succession planning to help minimize conflicts.

2. Cost Savings/Efficiencies

• Depending on size and scale, costs of establishing and operating a family office may be less than if the management of all such assets were 
outsourced

• Consolidation of entities

• Potential efficiencies from dedicated/knowledgeable staff

3. Privacy & Confidentiality

• Greater control over confidentiality of information, personal information, investment holdings

• Privacy and security can be increased through: confidentiality agreements, data and compliance controls/procedures, cybersecurity, legal 
advisors and personal security services

Family Office Functions
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Wealth/Investment Management

Key Considerations:

1. Consolidated Professional Management
• Dedicated investment and operational staff
• Comprehensive and coordinate advice across the family portfolio
• Consolidated and customized reporting
• Centralized management may improve diversification/returns

2. Alignment of Staff
• Hiring and oversight
• Potential alignment of compensation
• Recruitment and retention of investment personnel

3. Flexible and Greater Control
• Greater control over asset allocation, types of investments, holding periods, etc.
• Tailor portfolio and investments
• Greater access to direct or co-investments

Family Office Functions
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Asset Classes

• Debt
• Equity
• Commodities
• Real estate and real assets (e.g., infrastructure)
• Private companies – private equity and private credit
• Alternative investment vehicles (e.g., funds)
• Other

Investment Structures
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Investment Vehicles
• Entity choice – typically limited partnerships or limited liability companies (for US)
• Specialized investment vehicles by asset class/strategy

• Public equity/liquid (e.g., hedge), private equity/VC, real estate, etc.  
• Open-end vs. closed-end

• Direct investments vs. third party managed funds/accounts
• Commingled blind pool vs. SPV or series (formal or informal) allowing opt in/out
• Co-investment opportunities
• Vintages & pacing
• Profits/Incentive Interest Structure
• Outside capital vs. family capital only

Investment Structures



LEGAL ASPECTS OF DES IGNING,  
IMPLEMENTING,  AND OPERATING A 
FAMILY OFF ICE

Nicho la s  Hemmingsen  



• Family offices are increasingly building sophisticated operations and engaging 
larger management teams, with many now looking for ways to manage or co-
invest with third party capital in addition to the family’s capital 

• At times, this is limited to a small circle of peers and, at other times, is 
expanded to traditional institutional investors 

• In addition, many families offer deal-by-deal opportunities to their personal 
network even if they have not established a more institutionalized family office 

• In this environment, family offices must keep in mind compliance with 
applicable investment adviser regulations and exemptions that can impact the 
structure and operations of a family office, its investments and its transactions 
with third parties, including co-investors or joint venture partners
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Structuring for Investment Adviser Compliance - Background



• Investment Advisers Act of 1940, as amended (the “Advisers Act”), regulates a wide variety of 
asset managers, including family offices, if the manager: (i) advises others, (ii) regarding 
securities, (iii) for compensation 

• “Advisory compensation” is broadly interpreted by the SEC and includes the payment of 
management fees, carried interest or performance fees, and reimbursement of family office 
overhead expenses such as salaries

• If no advisory compensation is paid to the family office, or if the family office manages solely 
private funds with less than $150 million in assets, the Advisers Act generally will not apply 
(although certain state registration requirements may need to be considered for small- and 
mid-sized family offices)

• If the family office does not fit within these parameters (i.e., receives advisory comp. and 
manages $150 million or more in private fund assets or has non-private fund clients), then it 
either needs to register with the SEC as an investment adviser under the Advisers Act or 
qualify for another exemption from such registration
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Structuring for Investment Adviser Compliance – Background 
(continued)



• Pre-Dodd-Frank Act, many private investment firms, including family 
offices, could rely on the fewer-than-15 client exemption from 
registration under the Advisers Act

• Post-Dodd-Frank Act, the SEC adopted a new rule specifically 
designed to exempt family offices from SEC registration (the “SEC 
Family Office Rule”) if the following conditions are met:

• Clients of the Family Office. The family office must have no clients (i.e., recipients of the family office’s 
advisory services) other than “family clients”

• Ownership and Control of the Family Office. The family office must be wholly owned by family clients 
and be exclusively controlled (directly or indirectly) by one or more family members and/or family 
entities

• Family Office Representations to the Public. A family office may not represent, or otherwise hold itself 
out, to the public as an investment adviser
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Structuring for Investment Adviser Compliance – Exemption 
History and SEC Family Office Rule



• Condition 1: Clients of the Family Office. The family office must have no clients (i.e., recipients of the family office’s 
advisory services) other than “family clients”

• “Family Clients” generally include:
• Any “family member” or “former family member,” which includes all lineal descendants of a common ancestor (who is 

no more than 10 generations removed from the youngest generation of family members, and who may be living or 
deceased), and their spouses or “spousal equivalents”

• Any “key employee” or “former key employee” of the family office**, which includes:
• the president; a vice president in charge of a principal business unit, division or function; an officer who performs a 

policy-making function, or a person who performs similar policy-making functions; or a director, trustee, general 
partner or person serving in a similar capacity; and

• an employee of the family office who does not perform solely clerical, secretarial or administrative functions, and 
whose regular functions or duties include participation in the investment activities of the family office; provided 
that such employee has performed such functions or duties for or on behalf of the family office, or substantially 
similar functions or duties for or on behalf of another company, for at least 12 months

• Certain trusts, estates, companies or other entities of a family client
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**Note: This category does not extend to employees of family office affiliated operating companies.

Structuring for Investment Adviser Compliance – SEC Family 
Office Rule Conditions



• Condition 2: Ownership and Control of the Family Office. The family 
office must be wholly owned by family clients and be exclusively 
controlled (directly or indirectly) by one or more family members 
and/or family entities

• Ownership of the Family Office. Because the definition of family clients includes both family members 
and key employees, family members do not necessarily need to have exclusive ownership of the family 
office to meet this requirement

• Control of the Family Office. In contrast, the SEC Family Office Rule requires that family members and/or 
family entities exclusively control the family office
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Structuring for Investment Adviser Compliance – SEC Family 
Office Rule Conditions (continued)



• Condition 3: Family Office Representations to the Public. A family 
office may not represent, or otherwise hold itself out, to the public 
as an investment adviser

• While family offices often maintain websites to provide information to potential portfolio companies and 
signal to the market they are serious institutional investors, a family office should avoid any 
advertisements or other communications with the public that could be perceived as offering advisory 
services to non-family clients or generally holding itself out as an investment adviser or financial planner

• The SEC has indicated that a family office may not market non-public offerings or other investment 
products to persons or entities that are not family clients
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Structuring for Investment Adviser Compliance – SEC Family 
Office Rule Conditions (continued)



• Multifamily Office Arrangements
• Although two or more families may benefit from certain efficiencies and cost 

savings of a multifamily office, the SEC Family Office Rule explicitly applies only 
to single family offices and does not apply to multiple family office 
arrangements

• Operational and Deal Considerations
• A family office that engages in any joint venture, co-investment or other deal 

structures involving third parties that are not “family clients” could potentially 
become subject to registration as an investment adviser

• Accordingly, to rely on the SEC Family Office Rule, a family office should carefully evaluate the relevant 
deal structures and role of the family office in a transaction (e.g., whether any family office is providing 
co-investors with investment advice for compensation)

2 2

Structuring for Investment Adviser Compliance – Multifamily 
Office & Operational/Deal Considerations



• If a family office is unable to meet the conditions of the SEC Family Office Rule 
and no other exemption from SEC registration is available, then the family office will be required to register 
with the SEC as an investment adviser, triggering the following obligations:

• Public filings/disclosures on Form ADV
• SEC oversight and inspections
• Formalized compliance policies and appointment of chief compliance officer
• Restrictions on performance-based fees from certain clients (i.e., non-QPs/QCs)
• Restrictions on changes in control
• Custody rule requirements (e.g., independently-audited financials for private fund clients; surprise 

examinations from independent auditor for non-private fund clients)
• Code of ethics, including the implementation of insider trading policies and policies to monitor the 

personal trading of supervised persons
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Structuring for Investment Adviser Compliance –
Consequences of SEC Registration



• CFTC exemptions
• CPO Rule 4.13(a)(6) – self-executing
• CTA Rule 4.14(a)(11) – self-executing 
• Exemptions track definitions in SEC Family Office Rule

• Certain Exchange Act Reporting Obligations – Section 13(f) Filings
• “Institutional Investment Managers” required to file – no exemption for family offices or non-registered 

investment advisers
• Generally picks up investment managers exercising discretion of over $100 million in “Section 13(f) 

securities” (includes most U.S. publicly-traded equities and certain other securities) 
• Quarterly and annual public filing requirements
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Structuring for Investment Adviser Compliance – Other 
Regulatory Considerations



TAX ISSUES AND 
CONSIDERATIONS
Aalok Virmani

2 5



• High Net Worth Families and Individuals typically have their wealth invested in:  
Closely Held Businesses, Real Estate, Equities, Fixed Income, Commodities, 
Luxury Items (art, vineyards, other collectibles), Alternative Investments, etc.

- Alternative Investments include private equity, venture capital, hedge funds, 
real estate funds

- Investments often held using limited liability companies (LLCs), limited 
partnerships (LPs), trusts and corporations - LLCs and LPs typically treated as 
“partnerships” for US federal income tax purposes
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Issues Particular to a Family Office’s Investments



• Under income tax rules applicable to partnerships, members and limited 
partners are subject to income taxation on their allocable share of the 
partnership’s items of income (income, gains, deductions, losses) regardless of 
whether they receive any distributions or withdraw any funds from such 
partnership

- Long-term capital gains, qualified dividend income subject to favorable tax 
rates

- Investment expenses allocable from investment partnerships subject to 
deduction limitations

• Advisory, administrative, accounting, legal, tax services i.e., “investment 
management expenses” also subject to deduction limitations
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Issues Particular to a Family Office’s Investments



• Line of case law saying personal investment activity does not constitute a trade or business no matter 
how much of individual’s or individual’s employee’s time is involved (see, Higgins v Commissioner, 312 US 
212 (1941)); therefore, investment management expenses generally not deductible as trade or business 
expenses

• Before enactment of Tax Cuts and Jobs Act (TCJA), (sunsets 2026, unless part or all extended) deductions 
for investment management expenses were allowable for individuals as “miscellaneous itemized 
deductions”, but with significant limitations:
- 2% Floor Rule:  Expenses incurred for the production of income were treated as miscellaneous 

itemized deductions that were deductible to the extent they in aggregate exceeded 2% of adjusted 
gross income

- Phase-Out Rule:  Assuming those expenses exceeded the 2% Floor Rule, they were further reduced 
by 3% of adjusted gross income above a certain threshold, up to a 80% reduction

- Alternative Minimum Tax:  Entirely disallowed miscellaneous itemized deductions

• After enactment of TCJA in 2017, individuals no longer able to deduct miscellaneous itemized 
deductions, including investment management expenses
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Treatment of Investment Management Expenses
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Investment Structure Compensating FO with Management Fees

Family 
Office* 

Investment 
Partnerships

Family 
Members

Investment 
Assets

Management 
Fees

* Consideration should be given to legal entity type, jurisdiction and entity classification of Family Office



• After enactment of Tax Cuts and Jobs Act (TCJA), loss of miscellaneous itemized deductions results in 
higher effective tax rate on investment income and correspondingly lower annual investment returns.

30

Pre-TCJA Post-TCJA
Investment Income 1,000$                        1,000$                        
Investment Management Expenses (50)$                            $(50) (not deductible)
Adjusted Gross Income 950$                           1,000$                        
Tax Liability (30%) (285)$                          (300)$                          
Net After-Tax Investment Income 665$                           650$                           
Effective Tax Rate 30.0% 31.6%

Impact of TCJA on Net Investment Income



• Two tax developments in recent years have resulted in more families 
considering the use of family offices

- Tax Cuts and Jobs Act of 2017
- Lender Management, LLC, TC Memo 2017-246 (2017)
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Potential Planning Opportunities for Family Offices



• Lender Management, LLC Facts
- Three Investment LLCs owned by three generations of extended family
- Each Investment LLC had distinct investment strategies:  (i) public equities, (ii) private equity funds and 

(iii) hedge funds
- Investment Vehicles managed by Lender Management (LM) which was classified as a partnership for 

income tax purposes.  LM was the managing member of each Investment LLC
- LM was 99% owned by one family member who also had minority ownership interests in the 

Investments LLCs
- Family member was chief investment officer, president and a sophisticated financial professional. LM 

employed internal accounting and administrative staff
- Met with each family member and the family members did not have to invest in the same (or any) 

investments – similar to a 3rd party FO administrator. LM held a profits interest in each Investment LLC 
allowing LM to receive a share of an Investment LLC’s profits depending on the performance of the LLC

• Holding:  Tax Court held that LM was engaged in a trade or business, enabling LM’s expenses to be 
deductible as trade or business expenses (i.e., not miscellaneous itemized deductions)
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Lender Management, LLC 



• FO receives a profits interest for providing investment advice and 
services to the partnership

• FO is responsible for the management of the investment vehicle’s 
investments, therefore its profits allocation may be reduced to the 
extent its responsibilities are delegated to others and paid for 
directly by the partnership

• The profits interest of the FO reduces the taxable income allocated 
to the other partners by the share of investment income allocated 
to the FO.  The profits interest approximates investment fees (such 
as management and other fees) that would otherwise be paid to 
the FO
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Investment Structure Incentivizing FO using Profits Interests
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Investment Structure Incentivizing FO using Profits Interest

Family 
Office* 

Investment 
Partnerships

Family 
Members

Investment 
Assets

Profits 
Interest

* Consideration should be given to legal entity type, jurisdiction and entity classification of Family Office



• In lieu of compensating FO through management and other fees, FO receives a Profits Interest, which 
reduces taxable Investment Income by the income allocated to the Profits Interest.

• Savings can be substantial over longer time periods and/or assets under management
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Post-TCJA Profits Interest
Investment Income 1,000$                        1,000$                        
Profits Interest -$                            (50)$                            
Investment Management Expenses $(50) (not deductible) -$                            
Adjusted Gross Income 1,000$                        950$                           
Tax Liability (30%) (300)$                          (285)$                          
Net After-Tax Investment Income 650$                           665$                           
Effective Tax Rate 31.6% 30.0%

Investment Structure Incentivizing FO using Profits Interest



• Advantages
- Allows taxable Investment Income of Investment Vehicles to be reduced by 

profits allocable to the FO, economically equivalent to a full tax deduction 
- Provides a position for FO to deduct investment management expenses that 

might otherwise be limited or disallowed
- Profits allocated to FO may enjoy long-term capital gain treatment 

depending on character of investment income of Investment Vehicle (but 
subject to carried interest tax rules)

- Improves performance alignment between FO and Investment Vehicles
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Investment Structure Incentivizing FO using Profits Interest



• Disadvantages
- The FO may be required to comply with regulatory and securities laws as 

discussed previously
- Amounts earned by FO will vary year-by-year with an expectation that FO’s 

returns will normalize over longer-term periods depending on underlying 
investment strategy of Investment Vehicle

- Profits interest percentages should not be redetermined frequently, may be 
too high or low for successive years

- Harder to manage FO’s budget and cash flows
- Careful legal, income tax, gift and estate tax and cash flow planning 

necessary; restructuring of existing family office arrangements
- Careful factual development necessary

37

Investment Structure Incentivizing FO using Profits Interest



• Tax Issues Requiring Careful Consideration
- Without proper facts, Family Office may not be considered to be engaged in 

a trade or business
- Improperly structured profits interest could be recast as a disguised payment 

of services pursuant to proposed tax regulations resulting in amounts treated 
as miscellaneous itemized deductions

- Profits interest percentage should be determined using arm’s length values 
that a 3rd party would require for equivalent services

- Profits interest will be subject to carried interest rules requiring longer holding 
periods for long term capital gains

- Profits interest could be considered a “deemed gift” to family office owners if 
owned by younger family generation members

- Tax law changes

38

Investment Structure Incentivizing FO using Profits Interest



• Family Office may be established as a corporation, partnership, limited liability company

• Corporate form

- Subject to corporate income tax, resulting in double taxation

- Potential for personal holding company tax, accumulated earnings tax or personal service corporation treatment

- May enhance trade or business analysis 

• Partnership / LLC

- Flow-through of partnership items (income, gains, losses, deductions), retains character for long-term capital gains, 
flow-through of losses

- Phantom income; need for tax distributions

- Losses may be limited under passive activity rules, basis and at-risk limitations, use of excess business losses may 
be limited and carried forward 

- No deduction under IRC 199A

• S Corporation

- Similar considerations to Partnership / LLC; certain added structural limitations

39

Choice of Family Office Entity



• Existing family limited partnerships
- Consider separating investment strategies and asset classes into separate entities
- Consider whether or not aggregation can be used
- Consider appropriate return requirements for profits interests / management fees
- Consider tax distribution provisions

• Existing private business
- Expenses may already deductible
- May just want to pay a small fee to F/O (which would also be deductible)

• Trusts
- 67(e) expenses still deductible to trusts
- Profits may be allocated away from trust to FO

• Foundations/Tax Exempts
- Must be wary of self dealing rules
- Issues of cross utilizing employees
- Typically either left out of structure or small fee is paid to FO

40

Integrating with Current Structures



• Family objectives; investment objectives 
• Regulatory and securities law compliance
• What expenses are deductible
• What are appropriate returns to the FO
• Cost of restructuring, existing contractual arrangements, cash flow planning
• Family office ownership
• Compensation to owners
• Employment considerations
• Estate tax planning

41

Other Considerations
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