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Preparation

Obtaining Information - You must have the necessary information 
in hand in order to develop your theme and narrative for 
depositions (and ultimately at trial)

Formulating questions and strategy for depositions (and 
ultimately at trial) – You know where you want to go; so how do 
you get there?
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What are the issues?
a/k/a What is your focus at depositions?

Identify the substantive issues.

Research the law on those issues-
What is the opposing party required to prove?

What are you required to prove?
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Where can you find the evidence 
you need for depositions?

Who has the evidence?

Where is it?

What is the most efficient, least expensive, and 
least-revealing way to obtain it?  
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Discovery as a method to obtain 
information and facts

What documents and information does your client have?
Be thorough and hands-on – reliance on your client can be perilous

Create a timeline – sequence of events is important when 
considering inferences

What documents/information do you want/need to prepare for 
depositions from (a) your opposing party, and (b) third parties?
Interrogatories?

Request for Production of Documents?

Entry on premises?

Request for admissions? 
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Timing for Depositions – Discovery Strategy

“methods of discovery may be used in any sequence” –
Fed.R.Civ.P. 26(d)(3)(A)

• Consider first obtaining universe of relevant documents.

• Consider first obtaining the testimony of others. 

• Knowing the opposition’s basic contentions.

• Knowing the contentions of co-defendants.

• Knowing the pertinent legal and evidentiary issues. 
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Initial Disclosures

Fed.R.Civ.P. 26(a)(1)(A)

• (i) the name and, if known, the address and telephone number of each 
individual likely to have discoverable information—along with the subjects of 
that information—that the disclosing party may use to support its claims or 
defenses, unless the use would be solely for impeachment;

• (ii) a copy—or a description by category and location—of all documents, 
electronically stored information, and tangible things that the disclosing party 
has in its possession, custody, or control and may use to support its claims or 
defenses, unless the use would be solely for impeachment;

• (iii) a computation of each category of damages claimed by the disclosing 
party—who must also make available for inspection and copying as under 
Rule 34 the documents or other evidentiary material, unless privileged or 
protected from disclosure, on which each computation is based, including 
materials bearing on the nature and extent of injuries suffered; 
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Initial Disclosures (cont’d)

Witness retained or specially employed to provide expert testimony in the 
case or whose duties as the party's employee regularly involve giving 
expert testimony. 

Report must contain:
i. a complete statement of all opinions the witness will express and the basis and 

reasons for them;
ii. the facts or data considered by the witness in forming them;
iii. any exhibits that will be used to summarize or support them;
iv. the witness's qualifications, including a list of all publications authored in the 

previous 10 years;
v. a list of all other cases in which, during the previous 4 years, the witness testified as 

an expert at trial or by deposition; and
vi. a statement of the compensation to be paid for the study and testimony in the case.
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Interrogatories

Interrogatory answers after 30 days, after opposing counsel 
wordsmiths your questions, and after opposing counsel 
researches every conceivable objection.

Deposition give a spontaneous, immediate answer without direct 
involvement of opposing counsel.
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Request for Production of Documents

Consider a Rule 30(b)(6) deposition to identify categories, 
custodians, document protocols, etc.

Tailor your requests to your case – not boilerplate
Cuts down on boilerplate objections

Helps obtain documents that bear on the issues
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Request for Admissions

Avoid need for deposition on uncontested point
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Your outline, topics, and goals
Formulating questions and strategy

• Knowledge of the topics to be examined with the witness

• Outline of topics (and specific questions) to be addressed

• Consideration of sequence of questions
• Topics
• Chronology – timeline – What inferences can you raise/rebut?
• Exhibits

• Consideration of impeaching at the deposition v. impeaching at trial

• Consideration of how the deposition may be used at trial/settlement
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Your Outline

• No winging it – Be prepared

• Consider tablet and other e-technology – flexibility/accessibility

• Whether paper or electronic, outlines take time 

• Strong outlines are focused and methodical but accommodate 
flexibility

• All outlines end with:  Don’t forget to go back to the top of the 
outline and carefully review the questions – did I ask everything I 
need to ask, or am I rushing to get home to play tennis/see the 
kids/have a cocktail?
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Preparing for the Deposition - Exhibits

• Organization
• By event
• By Issue
• By Date
• Coordinated to outline

• Hard Copies or Electronic Copies

• Identification
• Control Number
• Title

• Highlighted Exhibits for Examiner’s Use
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Anticipate objections

When designing your questions, anticipate objections at the deposition that are intended to 

disrupt, confuse, delay, obstruct, etc.

For example –

“Objection, leading” [Is the witness “a hostile witness, an adverse party, or a witness identified 

with an adverse party”? – Fed.R.Evid. 611(c)]

“Objection to form”

“Objection, compound question”

“Objection, misstates the witness’s earlier testimony”

“Objection, when?”

“Objection, lack of foundation”

The evasive witness, and the objection, “Ask and answered.”

The witness who takes an inordinate amount of time to read a document/exhibit?

The witness who wants to consult with counsel?
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Prepare for Depositions Early in Discovery

• As soon as the parties begin exchanging documents, start drafting 
a document chronology that lists the important documents by 
date, and highlights important excerpts. 

• Viewing the documents in a chronological manner will help show 
“cause and effect” for the events in question, and help counsel 
prepare to question witnesses.

• Later in the discovery period, use the document chronology to 
draft deposition outlines.
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Develop a Deposition Strategy

• Use depositions to prepare for summary judgment, and for trial.
• Identify the disputed issues and elements of the parties’ claims--those that you 

will need to prove and those you will need to dispute.

• Figure out how best to get the adverse witnesses to admit to what 
happened in the case, with the documents as the basis for your 
deposition outlines. 

• Determine how, if at all, you will question the adverse witnesses on the 
“danger points” of your client’s case.

• Often a piecemeal approach will be most effective with adverse 
witnesses. 
• Plan to ask the witness about the facts of the case piece-by-piece, to build 

toward a conclusion that best supports your client’s position. 
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Draft Deposition Outlines

• Divide your outline into general topics and subtopics so that you can flip 
back-and-forth, as needed. 

• Cite to documents in your outline in the order you expect to question 
the witness on them.

• Be thorough.

• If friendly witnesses talk to you voluntarily, include the facts they 
provide in the outline.

• As depositions proceed, incorporate testimony from other deponents 
into the outline.

• Do not get married to your outline!
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Examination Techniques:
The Evasive Witness

• Often, an adverse witness will try to avoid giving a direct answer, 
even in response to questions with obvious answers.

• Be persistent, exhaust all avenues, and continue to question the 
witness until they give you the answer you need.

• If the witness is similarly evasive at trial, point that out to the jury. 
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Case Example: 
Hanna v. American University

• The Plaintiff, Dr. Loubna Skalli Hanna, asserted claims of age discrimination 
and breach of contract against American University following her denial of 
tenure. 
• The case proceeded to trial in 2018, and the jury returned a ~$1.3 million verdict for Dr. 

Hanna on the age discrimination claim.

• During University President Cornelius Kerwin’s deposition, he tried to avoid 
acknowledging the commonsense meaning of the phrase, “deal breaker.”

• The administrators in Dr. Hanna’s department had previously told her that it 
would not be a “deal breaker” for tenure if she did not complete her third 
book by the time of her tenure application. 

• University Provost Scott Bass then denied Dr. Hanna tenure on the basis that 
she did not complete her third book, and President Kerwin upheld his 
decision.
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Deposition Outline for Evasive Witness: President Kerwin

”

Insert relevant 

documents from 

your document 

chronology, to 

use as exhibits.

Highlight 

quotations about 

which you intend 

to question the 

deponent.

Add questions 

for the deponent, 

using the 

documents as a 

guide.
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Evasive Witness Example: President Kerwin; Deposition

”
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Evasive Witness Example: President Kerwin; Deposition
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Evasive Witness Example: President Kerwin; Closing Argument
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Use Depositions At Trial: 
Impeachment

• Impeachment at trial can be a highly effective tool for attacking 
an adverse witness’ credibility in front of the jury.

• Setting the foundation for impeachment begins at the deposition 
stage.

• Lock down the deponent’s answer in a manner that best supports your 
client’s claims. If the witness later tries to equivocate or change their 
answer at trial, impeach the witness with prior testimony.

• To emphasize the witness’ lack of credibility, be sure to remind the jury of 
the impeachment during closing argument.  
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Case Example: 
Hanna v. American University

• During discovery in both Dr. Hanna’s case and a companion case 
brought by another older woman denied tenure at American University, 
counsel deposed President Kerwin, who denied Dr. Hanna’s appeal of 
her tenure denial.

• A key exhibit used during depositions and Dr. Hanna’s trial was a set of 
notes that President Kerwin took during a meeting with Provost Bass, 
about Provost Bass’s basis for denying Dr. Hanna tenure. 
• The notes included the word “old” next to Dr. Hanna’s name.

• Between President Kerwin’s deposition in the companion case and the 
trial in Dr. Hanna’s case, he changed his testimony on what the word 
“old” referred to in his notes.
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Impeachment Example: President Kerwin; Trial Demonstrative
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Impeachment Example: President Kerwin; Prior Deposition
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Impeachment Example: President Kerwin; Trial Testimony
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Impeachment Example: President Kerwin; Trial Testimony
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Impeachment Example: President Kerwin; Closing Argument
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Examination Techniques: Summarization

• It can be helpful to summarize, or restate, a deponent’s testimony 
in order to establish a clearer record. 

• This is particularly the case if opposing counsel has made multiple 
objections to “muddy” the record on topics that are helpful to your 
client’s position.
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Case Example: 
Hanna v. American University

• During President Kerwin’s deposition, he testified that, when he 
decided tenure appeals, he never reviewed the tenure guidelines 
promulgated by different departments within the University, because 
he did not think they were “relevant” to his decision. 

• The University’s Committee on Faculty Grievances (“CFG”), charged with 
investigating Dr. Hanna’s tenure appeal, concluded that Provost Bass’s 
denial of tenure to her deviated from the tenure guidelines of her 
department (the School of International Service, or “SIS”) and 
communicated that conclusion in a memorandum to President Kerwin. 

• President Kerwin still refused to review the SIS Guidelines, and instead 
testified that he “assumed” Provost Bass had adhered to them.
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Summarization Example: President Kerwin; Deposition
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Summarization Example: President Kerwin; Deposition

Summarization of 

prior testimony
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Impeachment Example #2: President Kerwin; Direct
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Impeachment Example #2: President Kerwin; Direct
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Impeachment Example #2: President Kerwin; Re-Direct
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Impeachment Example #2: President Kerwin; Closing
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Taking depositions is being fearless 

• Know your litigation position – what’s the big picture? 

• Know your deposition goals – why are you doing this?

• Be fearless – don’t allow yourself to be run over 
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Part II Hypothetical 

Hypothetical Case:

Plaintiff Peter Parkour (“PP”) claims defendant Big Bad Bank (“BBB”) 
wrongfully foreclosed on certain commercial real property in which PP 
claims an interest even though PP did not record any interest therein

Issue: 

Whether BBB had actual notice of PP’s claimed interest in the real 
property, in which case BBB would have been under a legal obligation to 
notify PP of the mortgage foreclosure proceeding 

Witness:  BBB’s General Counsel, a former BBB loan officer

Primary goal:  To ascertain whether BBB’s General Counsel 

actually reviewed relevant loan files and spoke with BBB loan 

officers and others familiar with the loan and the real property 
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Know the rules 

• Confidence comes from knowing the rules 

• The rules: 
– Federal or State rules

– Local rules

– Individual practice rules 

– Ethical rules

• Be prepared with cases and/or opinions

• Don’t be afraid to call the judge – but don’t be 
the one who cried wolf
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Develop a strong outline

• No winging it – Be prepared

• Consider tablet and other e-technology

• Whether paper or electronic, outlines take time 

• Strong outlines are focused and methodical but accommodate flexibility

• Listen carefully and react, but hold down the fort – don’t allow yourself to 
be pushed off your game by your adversary or the witness

• Use unexpected answers as springboards to related questions (know the  
difference between new lines of inquiry and wild goose chases)

• No two outlines are the same (generally; but see, e.g., depositions of 
plaintiffs in multi-plaintiff toxic tort cases)

• All outlines end with:  Don’t forget to go back to the top of the outline and 
carefully review the questions – did I ask everything I need to ask, or am I 
rushing to get home to play tennis/see the kids/have a cocktail?
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Example of a strong outline

• Introductions and stipulations
– Introduce yourself and your colleagues – note your client and litigation
– Confirm reporter has noted presence of all in attendance
– Note any unusual conditions 
– Confirm reporter notes start time

• Confirm stipulations to be followed
• Background – don’t shortcut

– Education
– General experience
– Specific experience
– Deposition preparation 

• Documents (be prepared on Sporck)
• Discussions, including counsel, to the extent permitted
• Contours of the attorney-client black box (when, where, who, duration)
• Other (site visits, calculations, ruminations, Ouija board)
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Example of a strong outline (cont’d)

• Are you employed by Big Bad Bank? (yes)

• How long have you been employed by BBB? (15 years, per LinkedIn)

• What was your first position at BBB? (loan officer, per LinkedIn)

– What was your title when first hired? (loan officer, per LinkedIn)

– What were your primary responsibilities in that initial position?

– Did you have any other responsibilities in that initial position?

– Do you know whether or not a statement of your responsibilities in your 
initial position as loan officer appear in any document? (If so, request all 
details and either call for production or make note to follow up with 
formal, written document request)

– Did your responsibilities as a loan officer include working with counsel on 
mortgage foreclosure matters?  (yes)

– What were your responsibilities when working with counsel on a 
mortgage foreclosure? (making sure she had all the information she 
needed about the non-performing loan)
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Exhaustion by excavation 

• Nothing will fall into your lap

• You must dig for it 

• Dig, dig, dig

• Your aim is to 
extract as much 

information as you can …  
efficiently and thoroughly
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Exhaustion by excavation (cont’d)

• Know your overall topic, sub-topics, and goals

– Know general categories of information

– Know specific categories of information 

– Know what you need and want from the witness

– Know when it’s time to go fishing 

– Know the key documents and have them handy

• Stay disciplined and focused

• Wander only when tactical to do so or you feel the witness is 
leading you to a place you want to go 

• Build each successive question with an appropriate predicate 

• Follow the famous funnel

9



The famous funnel

The funnel approach is a tool that allows the 
questioning lawyer explore the limits of the 
witness’s knowledge
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How the funnel works

• Questioning starts generally and broadly and then narrows
• Notes are crucial – paper or electronic does not matter – but keep track 
• Explore each subject matter topic sequentially

– Don’t wing it (I know I said this already – but it’s important)
– Develop a case-appropriate and witness-appropriate sequence

• Topical
• Temporal
• Other

• Each topic and sub-topic is its own funnel 
• For each topic and sub-topic explore:

– Basis of the witness’s knowledge (First-hand?  Second-hand?  Third-hand?)
– Source of the witness’s information (Heard it?  Saw it?  Read it?  Had a vision?)
– Extent of witness’s knowledge (deep, shallow, in between)
– What the witness knows:  the guts
– Drill as deep as you need to go and don’t stop until you get there 
– How do you know when to stop?  (meet me on the next slide) 

11



How the funnel works (cont’d)

• You know what you need

• So stop when you get there 

• And don’t stop until you get there

• … you are the dog with a bone 
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The top of the funnel – sample questions

• Did any BBB loan officer declare Loan No. BBB-1 non-performing? (yes)

• Did you ever learn who declared Loan No. BBB-1 non-performing? (yes)

• Who declared Loan No. BBB-1 non-performing? (Loan Officer Linda)

• Did you take action when you learned that Loan Officer Linda declared Loan No. BBB-1 
non-performing? (yes)

• What action did you take when you learned that Loan Officer Linda declared Loan No. 
BBB-1 non-performing? (I engaged outside counsel to being a mortgage foreclosure 
proceeding)

• What was the outcome of the action you took concerning Loan No. BBB-1? (we started 
a mortgage foreclosure action)

• Who did BBB name as defendants in the mortgage foreclosure action? (“It’s in the 
complaint”)

• Humor me and answer the question (reporter reads it back)

• Did you or to your knowledge anyone else at BBB notify Peter Parkour that BBB had 
started a mortgage foreclosure action against the property at issue here? (no)

• Do you know why Peter Parkour was not notified by BBB about the mortgage 
foreclosure action that was brought against the property at issue here?
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The tunnel narrows

Let the drilling begin 
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The funnel narrows – sample questions

• Did you ever learn that Loan Officer Linda declared Loan No. BBB-1 non-
performing? (yes) 

– Do you remember when you learned Loan Officer Linda declared Loan 
No. BBB-1 non-performing? (yes)

– When did you learn that Loan Officer Linda declared Loan No. BBB-1 
non-performing? (around March of 2016)

– Do you remember how you learned that Loan Officer Linda declared 
Loan No. BBB-1 non-performing? (yes) 

– How did you learn that Loan Officer Linda declared Loan No. BBB-1 
non-performing? (from an email I received from her)

– Let me show you a document we’ve pre-marked for identification as 
Plaintiffs’ Exhibit 35.  
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The funnel narrows – sample questions

From:  Loan Officer Linda
Subject: Non-performing loan no. BBB-1
Date: March 1, 2016
To: Georgina Genero, General Counsel

Georgina, we have another doozy. The referenced loan has gone belly up and there’s no way it’s 
going to get any better. The borrower is four months behind and I’m sure is not going to be able 
to turn things around. Remember I spoke to you about this a couple of months ago. The only 
squirrely thing about this – and for the most part it should be pretty straightforward – is that I 
think there might be some guy who says he’s got something to do with the property. Can’t recall 
and not exactly sure what his connection is, but I wanted you to have the heads up. See you at 
lunch. LOL

Loan Officer Linda
Vice-President and Loan Officer 
Big Bad Bank
Big Bad Bank Boulevard
Nowhere Land, Pennflorania 123456
gg@bigbadbank.com
123.456.7890
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Questioning on the document
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Questioning on the document (cont’d)

• Easier to put questions directly on document

• Pre-marking is rarely practical because you don’t know where 
you will go, what documents you will need, and in what order 
you will need them

• Remember that testimony is king – documents serve the king
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Exhaustion by examining the issue from all 
angles 

Be a 360° examiner
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What a 360° examiner does 

• Never stops questioning on a topic until every 
angle and interpretation has been explored 

• Never assumes anything

• Is not afraid to question the obvious

• Ignores adversary’s eye-rolling 
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Exhaustion:   The final stage 

Run through the tape 
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Restating/summarizing

• Remember when our witness said neither she nor to her knowledge 
anyone else at BBB notify Peter Parkour that BBB had started a mortgage 
foreclosure action against the property at issue here? 
– So you did not notify Peter Parkour that BBB had started a mortgage foreclosure action 

against the property at issue, right?

– You didn’t notify PP of the foreclosure action in person, right?

– And you didn’t notify PP of the foreclosure action  by phone, right?

– And you didn’t notify PP of the foreclosure action by email, right?

– If you did notify PP of the action by email you would have a copy of that email, right?

– Because you didn’t delete any emails after you received the litigation hold notice, right?

– You complied with that notice, right?

– You didn’t delete or destroy any emails after the date of the litigation hold notice, right

– No email notice of the mortgage foreclosure action exists in your files, right?

– And to the best of your knowledge no such email exists in any files at BBB, right?

22
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The Difficult Witness

Strategy and Tactics
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The Nervous Witness:

• Make the witness comfortable with the process and assurances in a 
respectful manner.

• This is not achieved by instructing the witness

• Appropriate humor can relax the witness.  

• Reduction of tension can be achieved by reducing the formality of the 
process.

• Allow the witness to say what is on his or her mind, and then seek 
clarification.

• A complete explanation of the deposition process to the novice 
witness and what is intended can also calm a witness.  



3

The Advocate Witness:

• Lectures to the witness about the “correct” procedure and threats 
are ineffective.

• An attorney giving at least an interest in the witness personally 
and what the witness has to say can disarm a hostile witness.

• Allow the witness to make his or her arguments, and then use 
appropriate follow up questions in a non-hostile manner. 

• Some appropriate humor can defuse a witness.  
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The Timid Witness:

• Assurance – Its not a test

• Assurance – Only you know

• Assurance – You are being helpful

• Assurance – Your memory/observations cannot be wrong

• Assurance – We all just want your best memory
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The “I am too Cool” or “I know All” Witness:

• Feigned Respect and Admiration

• “Help me understand”

• Do not lecture about their roll 

• Reign in with documents

• Let them speak and isolate favorable or help testimony
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Other strategies and techniques:

• Make a record for any possible motions to compel

• Offer the “deal”:  Answer my questions, and then you may then say anything desired

• Repeat the question until the answer is given (notwithstanding the objection of 
repetition or the worn out phrase, “the question has been answered; you just don’t 
like the answer.”)

• Use leading questions with appropriate follow-up

• Use documents to rein in a witness

• “So, the answer to my question is “yes””

• Break down the response into parts that can be used at trial

• Use the Court reporter to re-state the question

• Impeach in the deposition if necessary to gain control
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