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Tips for Optimal Quality 

Sound Quality 

If you are listening via your computer speakers, please note that the quality  

of your sound will vary depending on the speed and quality of your internet 

connection. 

 

If the sound quality is not satisfactory, you may listen via the phone: dial  

1-866-869-6667 and enter your PIN when prompted. Otherwise, please  

send us a chat or e-mail sound@straffordpub.com immediately so we can 

address the problem. 

 

If you dialed in and have any difficulties during the call, press *0 for assistance. 

 

Viewing Quality 

To maximize your screen, press the F11 key on your keyboard. To exit full screen,  

press the F11 key again. 
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Continuing Education Credits 

In order for us to process your continuing education credit, you must confirm your 

participation in this webinar by completing and submitting the Attendance 

Affirmation/Evaluation after the webinar.  

 

A link to the Attendance Affirmation/Evaluation will be in the thank you email 

that you will receive immediately following the program. 

 

For additional information about continuing education, call us at 1-800-926-7926 

ext. 35. 
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Program Materials 

If you have not printed the conference materials for this program, please 

complete the following steps: 

• Click on the ^ symbol next to “Conference Materials” in the middle of the left-

hand column on your screen.   

• Click on the tab labeled “Handouts” that appears, and there you will see a 

PDF of the slides for today's program.   

• Double click on the PDF and a separate page will open.   

• Print the slides by clicking on the printer icon. 
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What are we not covering? 

 

- Expert Witnesses and Daubert Issues 

- Competency of Witnesses (child; witness with 

psychiatric issues, etc.) 

- Best Evidence Rule 

- Privileges and Related Doctrines 

- Restrictions on Opinion Evidence 

- Stipulations, Judicial Notice, Jury Views 

 

If there are particular issues or questions about 

these areas at the end, we will try to address them 

if we have time. 
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RELEVANCE 

 

Federal Rule 403: 
The court may exclude relevant evidence if its probative 

value is substantially outweighed by a danger of one or more of the 

following: unfair prejudice, confusing the issues, misleading the jury, 

undue delay, wasting time, or needlessly presenting cumulative 

evidence. 
 

-How probative is the evidence at issue to the case? 

-Rule 403’s balancing test looms  
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OTHER INCIDENT EVIDENCE 

- Focus on qualities of a product, not a person’s 

conduct (contrast with Rules 405 (character 

evidence) and 406 (habit evidence)). 

 

- Airbag defect complaints, did someone slip and 

fall at the store, etc., another time? 

 

- Other claims and lawsuits? 

 

- Same or similar model? 
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Typically Plaintiff needs to show:  
- Prior problem 

- Defective condition 

- Defendant had notice 

- Same condition caused Plaintiff’s accident 

- Substantial similarity  

Particular standards on admissibility of 

other incident evidence will vary by 

jurisdiction, case, and even the 

particular judge, and his or her view of 

what evidence is legally relevant. 

OTHER INCIDENT EVIDENCE 
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RELEVANCE: 

- Special Care and a Deft Touch is Needed, Judges Will 

Often Not Be Inclined to Allow this Type of Evidence in 

- With Proper Planning, in the Right Case, It Can Be 

Admissible 

1. Liability Insurance (Rule 411) 
- Could be relevant to a witness’ bias or credibility on 

cross.  For example, an adjuster at scene of wreck 

offers testimony helpful to defendant driver. 
 

- Could be relevant to some other fact in dispute if 

contained within the policy (perhaps Driver Jones was 

listed as an employee of the defendant carrier rather 

than an independent contractor as alleged the 

carrier).   

- Is there no other way to get it in?   
 

- Consider a Motion in Limine. 

ADMISSIBILITY OF “THIRD RAIL”-TYPE EVIDENCE 
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2. Settlement of Prior Parties  
- Admissible to Establish Bias under Rule 408 

3. Post-incident evidence 
- Some states specifically permit it in particular cases, 

by statute 

- Doesn’t mean it will come into evidence, often found 

simply not probative or legally relevant under Rule 403 

RELEVANCE: 

ADMISSIBILITY OF “THIRD RAIL”-TYPE EVIDENCE 
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OTHER ACTS EVIDENCE 

Rule 404(b). . . . Crimes or Other Acts 
 
(b) Crimes, Wrongs, or Other Acts. 
(1) Prohibited Uses. Evidence of a crime, wrong, or other act is not admissible to 

prove a person’s character in order to show that on a particular occasion the person 
acted in accordance with the character. 

(2) Permitted Uses . . . . This evidence may be admissible for another purpose, such 
as proving motive, opportunity, intent, preparation, plan, knowledge, identity, absence 
of mistake, or lack of accident. 

 

- In federal cases and most states, applies to civil actions. 
 

- Admissible for many purposes, to show, for example, motive, opportunity, 
intent, plan, knowledge, identity, absence of mistake.   
 

- Use depends on the circumstances of the case.  If offered to show feasibility, 
is feasibility in issue? 
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Hearsay (Rules 801 - 807) is: 
 

- assertion or verbal act 
- out of court 
- offered for the truth 

 
- Need to be a thorough, creative litigator 
 
- If the evidence is important to a party in the case, the 

arguments on admissibility, including hearsay rules, will 
need to be thoroughly evaluated 

HEARSAY 
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- Statement of a party opponent – not hearsay, Rule 801(d)(2)   

- Nonhearsay purposes—some examples 

 

- Operative fact/verbal act (slander) 

- state of mind of speaker (cognitive function) 

- effect on listener 

 

Common Exceptions 

 

- Business records 

- Official records 

HEARSAY 
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HEARSAY EXCEPTION FOR 

RECORDED RECOLLECTIONS 

FRE 803(5). Recorded Recollection. A record that: (A) is on a matter the witness 
once knew about but now cannot recall well enough to testify fully and 
accurately; (B) was made or adopted by the witness when the matter was fresh 
in the witness’s memory; and (C) accurately reflects the witness’s knowledge. 
 

- Courts take a pragmatic approach, but foundation can be a challenge depending 
on the witness’ reaction once “refreshed” 

 

- Not Applied Literally.  What about a situation where the witness made a statement 
to another person, and that other person was the one who took notes of the 
conversation? 
 

- See also Rule 612.  Opposing counsel can demand to inspect the writing, may 
cross-examine the witness about it, and may introduce in evidence any other 
portion that relates to the witness’s testimony. 
 

- Depending on your jurisdiction, if admitted, the record may be read into evidence, 
but may be received as an exhibit only if offered by an adverse party. 
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FRE 803(17). Market Reports and Similar Commercial Publications.  Market 
quotations, lists, directories, or other compilations that are generally relied on 
by the public or by persons in particular occupations.   
 

Strictly applied by the courts:   
- Evidence necessary? 
  
- Locate the person who made the report?   
 
- Another way to prove it? 

 

As with other trial evidence, other possible barriers and routes to 
admissibility frequently arise, including authentication and judicial 
notice. 

HEARSAY EXCEPTION FOR 

RECORDED RECOLLECTIONS 
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RESIDUAL EXCEPTION 

Rule 807. Residual Exception 
(a) In General. Under the following circumstances, a hearsay statement is not 
excluded by the rule against hearsay even if the statement is not specifically 
covered by a hearsay exception in Rule 803 or 804: 
(1) the statement has equivalent circumstantial guarantees of trustworthiness; 
(2) it is offered as evidence of a material fact; 
(3) it is more probative on the point for which it is offered than any other 
evidence that the proponent can obtain through reasonable efforts; and 
(4) admitting it will best serve the purposes of these rules and the interests of 
justice. 
(b) Notice. The statement is admissible only if, before the trial or hearing, the 
proponent gives an adverse party reasonable notice of the intent to offer the 
statement and its particulars, including the declarant’s name and address, so 
that the party has a fair opportunity to meet it. 
 

- Guarantee of trustworthiness  
- Necessity of Evidence 
- Notice to Opponent 

 
- If another jurisdiction allows a certain type of evidence, although hearsay, and 

your state doesn’t  
- One example in the cases for evidence admitted under Rule 807 are grand jury 

transcripts  
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CONCLUSION 

Practical Considerations 
- Local Knowledge of Judge and Venue are Critical 
- Deferential Standard of Review on Appeal 
- Consider Making Use of Motions in Limine for Any 

Potentially Troublesome Evidentiary Topic Likely to 
Come Up at Trial 

- If You Are Met with a Successful Objection by Your 
Opponent at Trial, You Must Be Prepared with an Offer 
of Proof 
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LEGAL DISCLAIMER 
Information conveyed in this presentation should not be construed as legal advice 
or represent any specific or binding policy or procedure of any organization. 
Information provided in this presentation is for educational purposes only. These 
materials are  written in a general format and not intended to be advice applicable 
to any specific circumstance. Legal opinions may vary when based on subtle 
factual distinctions. All rights reserved. No part of this presentation may be 
reproduced, published or posted without the written permission of Freeman 
Mathis & Gary, LLP. 
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Evidence Foundation & 

Authentication  

Morgan C. Smith 
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Social Media 

Tracking our Daily Lives  

Google Street View/Google Earth  

What to do with all this stuff 
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(a) In General. To satisfy the requirement of 

authenticating or identifying an item of 

evidence, the proponent must produce evidence 

sufficient to support a finding that the item is 

what the proponent claims it is. 

FRE Rule 901. Authenticating or Identifying Evidence 
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Social Media 
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Social Media 
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The Basics of Authentication   

Who created the evidence 

What was the chain of custody 

What technology was used 

Social Media 
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Social Media 
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The Basics of Authentication   

Who created the evidence 

What was the chain of custody 

What technology was used 
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Social Media 

29 



 

 

   901 (b)4 permits authentication using 

circumstantial evidence in conjunction with the 

appearance, contents, substance, internal 

patterns, or other distinctive characteristics. 

FRE Rule 901. Authenticating or Identifying Evidence 
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Social Media 
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Stored Communication’s Act, 18 U.S.C. 

§2701, prohibits  "providers" of 

communication services “from disclosing the 

contents of an account to any non-

governmental entity pursuant to a subpoena 

or court order.” 

Social Media Subpoena 
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 1. the requested information is indispensable 

 2. and not in the requesting party’s possession 

 3. if the social media provider receives a valid 

subpoena 

 4. from California state court, 

 5. or a Federal court. 
 

Only allowed to obtain basic 

subscriber information, but 

no content AND only if 

Social Media Subpoena 
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Phone Company Text Messages 

Stored Communication’s Act, 18 

U.S.C. §2701, prohibited “from 

disclosing the contents of an account 

to any non-governmental entity 

pursuant to a subpoena or court 

order.” 
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Phone Company Text Meta Data 

Requestor May receive recipient(s), 

sender, date sent, date received, 

date read and date deleted of 

emails, email attachments 
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Private  Not Private  

Phone Company Text Meta Data 
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Ask the party for the information  

Federal Rules of Civil Procedure Rule 34 – 

Electronically stored information is subject to 

subpoena and discovery permits a party to request 

“data compilations” for production.  
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Tracking Our Daily Lives 
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Obtaining the Modern Data of Your Case 
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Obtaining the Modern Data of Your Case 

40 



Obtaining the Modern Data of Your Case 
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Obtaining the Modern Data of Your Case 
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Obtaining the Modern Data of Your Case 
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Obtaining the Modern Data of Your Case 
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Obtaining the Modern Data of Your Case 
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Google Earth/Street View 
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What do you do with this stuff?  
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Location Data 
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GPS Data From Lyft App 
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GPS Data From Lyft App 
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Black Box Data 
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Black Box Data 
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Swiping Data 
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Swiping Data 
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Swiping Data 
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Swiping Data 
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Swiping Data 
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Swiping Data 
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Swiping Data 

59 



Prejudice 
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Prejudice 
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