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Contract Risk Transfer Methods

 Objectives for Managing Risk in Contracts 

Agreed distribution of liabilities between parties 

Clear and unambiguous terms and conditions 

Appropriate interplay between insurance 
programs and risks identified/distributed in the 
contract
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Contract Risk Transfer Methods

 Careful attention must be paid to interplay among: 

Scope of Work 

Risk-Transfer Contract Terms 

 Insurance Requirements 
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Scope of Work

What services are being performed?

 Are they “core” services offered by the performing 
party as a matter of course?

What are the key risks exposures associated with 
the work performed?

 Are the key risk exposures covered by insurance?

Will any work be subcontracted?

 Are there any unique hazards or exposures?
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Indemnification

 A contractual commitment to reimburse another 
party for loss, damages or liability

 Risk-shifting device where one party assumes 
someone else’s responsibility
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Indemnification

Who will be indemnified? 

Depends on contract terms

Consider terms giving or receiving

Open-ended language

 “Representative”

 “Agent”

 “Designee” 
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Indemnification

What does the indemnification cover?

Depends on contract terms

 Typically BI/PD

 Infringement of IP rights

 Breach of warranty or representation

Third-party v. first-party claims?

Capped v. uncapped?
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Indemnification

 Indemnity for receiving party’s own/sole negligence? 

Depends on contract terms, but also applicable 
state law

Most jurisdictions bar indemnification of another’s 
gross and/or sole negligence 

Consider causation language
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Indemnity Agreements 

Broad Form Indemnity 

 Intermediate Form Indemnity

Comparative (Limited) Form Indemnity
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Types of Indemnity Agreements

Broad Form Indemnity:
 The indemnitor agrees to be responsible for any 

and all liability arising out of the contractually-
provided products or services, including liability that 
is the result of the sole negligence of the 
indemnitee. 

Most states prohibit, or severely limit, the use of 
broad form indemnity provisions in construction 
contracts.
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Types of Indemnity Agreements

Intermediate Form Indemnity:
 The indemnitor agrees to be responsible for liability 

arising out of the contractually-provided products or 
services that is the result of the indemnitor's sole 
fault or negligence, as well as liability for which the 
indemnitee and indemnitor are jointly at fault. 

 The indemnitor is not responsible for liability 
incurred as a result of the sole fault or negligence of 
the indemnitee.
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Types of Indemnity Agreements

Comparative (Limited) Form Indemnity:
 The indemnitor agrees to be responsible for liability 

arising out of the contractually-provided products or 
services that is the result of the indemnitor's fault or 
negligence, but only to the extent of such fault or 
negligence. 

 This type of agreement mirrors the obligations 
imposed by tort law.
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AIA A201 Indemnity Provision

 The unedited AIA A201 provides that the contractor 
(indemnitor) will indemnify the owner (indemnitee) 
for loss to the extent caused by the negligent acts 
or omissions of the contractor, its subcontractors, or 
others providing goods or services on behalf of 
these entities.  

 This constitutes a comparative form indemnity 
provision, which limits the contractor's 
indemnification obligation "only to the extent of" its 
negligence.
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Tips for Drafting Solid Indemnity 
Clauses

 “To the fullest extent permitted by law”;
 Do not run afoul of state-specific statutory anti-indemnity 

provisions;
 Include defense/indemnification obligation for allegations, 

even if disputed by indemnitor;
 Do not forget to consider indemnity for economic loss – this 

may require revisions to the waiver of consequential damages 
provision;

 Make first-party damages, or damages sustained directly by 
the indemnitee, a part of the indemnity agreement;

 Include language that allows for fees and costs associated 
with enforcing the indemnity obligation.
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Insurance Requirements

 Potential Insurance Requirement Issues

 “Any and all liabilities” indemnity wording

Extension of insurance coverage beyond bodily 
injury and property damage

Coverage for breach of contract or contractual 
indemnification

 Intentional acts wording

Terms like “usual and customary insurance”
15



Insurance Issues

 Additional Insureds

 Certificates of Insurance

 Interplay Between 
Contractual Indemnification
and Additional Insured 
Concepts
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Types of Insureds

 Three categories of insureds under a typical 
commercial general liability policy: 

 (i) named insureds; 

 (ii) “automatic” insureds; and 

 (iii) additional insureds.
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What is an additional insured?

 Additional insured status provides a party with the benefits of 
insurance coverage obtained by another party, usually under 
the latter’s commercial general liability (CGL) insurance.

 Historically, the scope of coverage was determined by:
 the policy’s additional insured endorsement;
 and other policy terms.

 Now, parties must look to:
 the policy’s additional insured endorsement;
 other policy terms; and
 the underlying contract.
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Why Seek Additional Insured Status?

 Shifts the risks to the party that is undertaking the activities.

 Reinforces indemnity provisions by providing the additional 
insured with direct rights under the indemnitor’s policy.

 Provides the additional insured with the right to an immediate 
defense (without affecting policy limits) by the named 
insured’s insurer, rather than seeking reimbursement of 
defense costs from an indemnitor or seeking a defense under 
its own coverage.
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Why Seek Additional Insured Status?

 May prohibit the indemnitor’s insurer from subrogating against 
the indemnitee when a loss is caused by the indemnitee’s acts 
or omissions.

 Insured losses may not affect the “loss history” of the 
additional insured, thus enabling additional insured to avoid 
related increases in insurance premiums.

 May substantially increase the limits of insurance available to 
the additional insured for a given operation or project.

 May decrease the chance that the additional insured will be 
forced to sue the indemnitor directly to be made whole 
following a claim or suit.
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Disadvantages

 No control over the defense or selection of defense counsel.
 Limits must be shared among all insureds, such that payment 

of judgment or settlement as to one party may use up the 
applicable limit of insurance in a liability policy, thereby ending 
insurer's right and duty to defend.

 Additional insured often has no business relationship with 
Named Insured's carrier.

 Policy may not provide complete indemnity or may provide 
less than contracted for limits.

 Additional insured must comply with conditions of policy in 
order to obtain and retain coverage, including notice and 
cooperation.



Types of Additional Insureds

 Additional Insured;

 Additional Named Insured;

 Loss Payee (right to receive payment);

 Lenders Loss Payee (slightly broader rights than loss payee).
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Types of Additional Insureds
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7. Separation Of Insureds

Except with respect to the Limits of Insurance, and any rights or duties 
specifically assigned in this Coverage Part to the first Named Insured, this 
insurance applies:

a. As if each Named Insured were the only Named Insured; and
b. Separately to each insured against whom claim is made or "suit" is brought.



Additional Insureds

 Requires a separate endorsement to the basic CGL form - can 
be either specifically scheduled or a blanket endorsement.

 Terms of the endorsement must be reviewed.
 Coverage for the additional insured’s own negligence?
 Coverage for completed operations?
 Priority of coverage?

 General Rule – the more words included, the narrower the 
coverage

 One size does not fit all.
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Additional Insureds

 Blanket Endorsement

Who Is An Insured is amended to include as an 
additional insured any person or organization for whom 
you are performing operations when you and such 
person or organization have agreed in writing in a 
contract or agreement that such person or organization 
be added as an additional insured on your policy.”

 Courts are inconsistent on whether this requires contractual 
privity between the named insured and additional insureds. 
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Additional Insured Endorsements

 Different forms for different uses (ISO issues approximately 33 
separate AI forms):
 CG 20 07 Engineers, Architects or Surveyors 
 CG 20 10 Owners, Lessees, or Contractors-Scheduled 

Person or Organization
 CG 20 11 Managers or Lessors of Premises
 CG 20 15 Vendors
 CG 20 26 Designated Person or Organization
 CG 20 33 Owners, Lessees or Contractors-Automatic Status 

When Required in Construction Agreement with You
 CG 20 37 Owners, Lessees or Contractors—Completed 

Operations
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Additional Insured Endorsements

27

Limitations to 
Coverage

Additional 
Exclusions



Additional Insureds - Policy 
Endorsements

 CG 20 10 11 85

WHO IS AN INSURED (Section II) is amended to 
include as an insured the person or organization 
shown in the Schedule as an insured but only with 
respect to liability arising out of your operations or 
premises owned by or rented to you. 
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Additional Insureds - Policy 
Endorsements

 CG 20 10 11 85

 Provides the additional insured with coverage for liability arising 
out of the named insured’s work for the additional insured;

 Covers the additional insured's sole negligence, as long as some 
causal connection between the additional insured's liability and 
the named insured's activities can be demonstrated;

 Has been interpreted by courts to provide coverage for 
completed operations claims.
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Additional Insureds - Policy 
Endorsements

 CG 20 10 03 97

WHO IS AN INSURED (Section II) is amended to 
include as an insured the person or organization 
shown in the Schedule, but only with respect to 
liability arising out of your ongoing operations 
performed for that insured or premises owned by 
or rented to you. 
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Additional Insureds - Policy 
Endorsements

 CG 20 10 03 97

 Provides the additional insured with coverage only for liability 
arising out of the named insured’s ongoing operations;

 Intended to limit the term of the additional insured’s insurance 
coverage to the time period during which the named insured is 
actually performing operations;

 Does not include coverage for completed operations. 
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Products-Completed Operations:
3-Part Test

Must occur away from your premises.

Must arise out of “Your Product” or “Your Work,” 
terms defined in the CGL form.

 Does not apply if the work has not yet been 
completed or abandoned.
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Additional Insureds - Policy 
Endorsements

CG 20 10 10 01 - adds two exclusions.
 This insurance does not apply to “bodily injury” or “property 

damage” occurring after:

 All work, including materials, parts or equipment furnished in connection 
with such work, on the project (other than service, maintenance or 
repairs) to be performed by or on behalf of the additional insured(s) at the 
location of the covered operations has been completed; or

 That portion of “your work” out of which the injury or damage arises has 
been put to its intended use by any person or organization other than 
another contractor or subcontractor engaged in performing operations for 
a principal as a part of the same project.
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Additional Insureds - Policy 
Endorsements

 CG 20 10 10 01

 Provides the additional insured with coverage only for liability 
arising out of the named insured’s ongoing operations;

 Expressly excludes injuries or damages suffered after: (i) the 
“named” insured’s work at the site of the covered operations has 
been completed; or (ii) the relevant portion of named insured’s 
work has been put to its intended use;

 Adopted in conjunction with CG 20 37 10 01, a new standard 
form endorsement that will, if used in conjunction with this form, 
provide coverage similar to the CG 20 10 11 85.
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Additional Insureds - Policy 
Endorsements

 CG 20 37 10 01

 Provides additional insured with coverage products-completed 
operations hazard arising out of the named insured’s work;

 Only applies to completed operations;

 No coverage for premises or operations;

 When used in conjunction with CG 20 10 10 01, provides 
coverage similar to CG 20 10 11 85.
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Additional Insureds - Policy 
Endorsements

 CG 20 10 07 04

Section II Who Is An Insured is amended to include as an 
additional insured the person(s) or organization(s) shown in the 
Schedule, but only with respect to liability . . . caused, in whole 
or in part, by:

1. Your acts or omissions; or
2. The acts or omissions of those acting on your behalf; 

in the performance of your ongoing operations for the additional 
insured(s) at the location(s) designated above.
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Additional Insureds - Policy 
Endorsements

 CG 20 10 07 04
 Intended to result in the elimination of coverage for liability 

attributed to the additional insured’s sole negligence.
 Competing interpretations of “in whole or in part”: 

 a broad construction that allows coverage for the additional insured as 
long as the alleged liability arises out of the named insured’s work; 

 a narrow construction that limits coverage for an additional insured to its 
vicarious liability for the named insured’s work; and 

 a measured construction that requires that both the additional insured and 
named insured have some amount of joint liability, or that the named 
insured’s conduct be a proximate cause of the claimant’s alleged injury or 
damage. 
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Additional Insureds – April 2013 ISO 
Changes

 CG 20 10 04 13
 The insurance afforded to such additional insured only applies to the extent permitted 

by law.
 If coverage provided to the additional insured is required by a contract or agreement, 

the insurance afforded to such additional insured will not be broader than that which 
you are required by the contract or agreement to provide for such additional 
insured.

 With respect to the insurance afforded to these additional insureds, the following is 
added to Section III -- Limits Of Insurance:
If coverage provided to the additional insured is required by a contract or agreement, 
the most we will pay on behalf of the additional insured is the amount of insurance:
1.  Required by the contract or agreement; or
2.  Available under the applicable Limits of Insurance shown in the Declarations;

whichever is less.
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Additional Insureds – April 2013 ISO 
Changes

 Dramatically changed the landscape.

 Placed heightened emphasis on parties’ contractual language.

 Likely will restrict a CGL insurer’s coverage obligations to 
additional insureds to the specific terms of the named 
insured’s contracts with third parties.

 Historically, scope of coverage was governed, for the most 
part, by the terms of the applicable insurance contract.

39



April 2013 ISO Changes – Three Are 
Significant

 Additional insured coverage is provided only “to the extent 
permitted by law”;

 Coverage for the additional insured will be no broader than 
required under the contract; and

 Limits of additional insured coverage will be limited to the 
amounts required by the underlying contract.
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Tips For Drafting Additional Insured 
Requirements

 Specify the form endorsements through which the additional 
insured coverage is provided.

 Require that the additional insured coverage be “primary and 
non-contributory” (this may require an additional 
endorsement).

 Require indemnification of self-insured retentions. 

 Understand the difference between additional insured and 
additional named insured.

 Do not rely on certificates of insurance to confirm additional 
insured status – require copies of policies and endorsements. 41



Drafting Tips to Overcome 2013 ISO 
Endorsement Issues

 Include the following two clauses in the additional insured 
requirements section:

 Coverage for the additional insured shall be at least as broad as 
that afforded the first named insured.

 The limits of insurance provided to the additional insured shall be 
the greater of: (i) those set forth in the contract, or (ii) the full per 
occurrence limit set forth in the policy.

42



Certificates of Insurance

 What they are:
 Confirmation of insurance issued to the policy’s named insured.

 What they are not:
 Evidence of the terms and conditions of coverage.
 Evidence of coverage for additional insureds.
 Evidence of waivers of subrogation.
 Evidence of any other special endorsements to the named 

insured’s insurance policies.

43



Acord Certificate of Liability Insurance

44

Insurance Company

Named Insured

Policies and 
Coverage

Specific Limitations

Certificate Holder



Certificates of Insurance

45
Notes specific 
endorsement



Acord Certificate of Insurance – 03/16

This certificate is issued as a matter of information only and 
confers no rights upon the certificate holder.  This certificate 
does not affirmatively or negatively amend, extend or alter 
the coverage afforded by the policies below.  This certificate 
of insurance does not constitute a contract between the 
issuing insurer(s), authorized representative or producer, 
and the certificate holder.
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Acord Certificate of Insurance – 03/16

IMPORTANT: If the certificate holder is an ADDITIONAL 
INSURED, the policy(ies) must have ADDITIONAL 
INSURED  provisions or be endorsed.  If SUBROGATION 
IS WAIVED, subject to the terms and conditions of the 
policy, certain policies may require an endorsement.  A 
statement on this certificate does not confer rights to the 
certificate holder in lieu of such endorsement(s).
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Acord Certificate of Insurance – 03/16

 Notice of cancellation 
 Earlier Acord form language:

Should any of the above described policies be cancelled 
before the Expiration date thereof, the issuing insurer will 
endeavor to mail _______ days written notice to the 
certificate holder named to the left, but failure to mail such 
notice shall impose no obligation or liability of any kind upon 
the insurer, its agents or representatives.

 3/2016 Acord form language:
Should any of the above described policies be cancelled 
before the expiration date thereof, notice will be delivered in 
accordance with the policy provisions.
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Acord Certificate of Insurance 

 Suggested contractual insurance requirements language 
in response to the Acord form notice revisions:

All policies shall be endorsed to state that such insurance 
shall be non-renewed, canceled or modified to reduce the 
limits only after written notice to the Owner from such 
insurance company or companies, mailed to the Owner in the 
same method as would be required under the law of the 
jurisdiction in which the Project is located for mailing such 
notice to the first named insured, no less than thirty (30) days 
in advance. 
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Interaction Between Insurance and 
Indemnification

Risk allocation is the common thread between insurance and 
indemnification – they should work in tandem but are separate 
concepts.

 Insurance shifts risk of costs and liability from the insured to its 
insurance company.
 Claim should be made to the insurance company.
 However, if contracting party failed to procure proper insurance, may 

result in breach of contract claim against contracting party.
 Indemnification shifts risk of costs and liability from one 

contracting party to another. 
 Claim should be made to the indemnitor.
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Interaction Between Insurance and 
Indemnification

KEY POINT:  

 Insurance and contractual indemnification are 
two separate mechanisms of avoiding risk.  

While insurance may cover SOME risks shifted 
to a party through indemnification, it does not 
cover ALL risks shifted to a party through 
indemnification.    
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Interaction Between Insurance and 
Indemnification
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Do Not Commingle Indemnification 
and Additional Insured Clauses 

 Some courts have held that an additional insured 
provision is void if it is inextricably tied to an 
indemnification clause that is void under the 
applicable state’s anti-indemnification statute.
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Tender Best Practices

 Send a tender letter to both the indemnifying party and the 
party’s insurer.

 Make clear that you are seeking both contractual 
indemnification (from the indemnifying party) and additional 
insured coverage (from the insurer).

 Cite the language of both the indemnification provision and 
the insurance provisions of the relevant contract in the letter.

 Attach a copy of the contract and complaint (or any written 
description of the claim). 

 Request a copy of the insurance policy, including additional 
insured endorsements.
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