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Tips for Optimal Quality

Sound Quality
If you are listening via your computer speakers, please note that the quality 
of your sound will vary depending on the speed and quality of your internet 
connection.

If the sound quality is not satisfactory, you may listen via the phone: dial 
1-877-447-0294 and enter your Conference ID and PIN when prompted. 
Otherwise, please send us a chat or e-mail sound@straffordpub.com immediately 
so we can address the problem.

If you dialed in and have any difficulties during the call, press *0 for assistance.

Viewing Quality
To maximize your screen, press the ‘Full Screen’ symbol located on the bottom 
right of the slides. To exit full screen, press the Esc button.
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Continuing Education Credits

In order for us to process your continuing education credit, you must confirm your 
participation in this webinar by completing and submitting the Attendance 
Affirmation/Evaluation after the webinar. 

A link to the Attendance Affirmation/Evaluation will be in the thank you email 
that you will receive immediately following the program.

For additional information about continuing education, call us at 1-800-926-7926 
ext. 2.
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Program Materials

If you have not printed the conference materials for this program, please 
complete the following steps:

• Click on the link to the PDF of the slides for today’s program, which is located 
to the right of the slides, just above the Q&A box.

• The PDF will open a separate tab/window.  Print the slides by clicking on the 
printer icon.
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• Overview of platforms

• Recording policies and procedures

• Discovery mapping

• Statutes addressing non-consensual recording

• Proportionality in discovery

• Objections to discovery

• Complying with Rule 26(g)

• Question and Answers

Agenda
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Overview of Platforms
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Collaboration Tools
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• All tools allow remote collaboration.

• All offer free and paid versions. 

• Paid versions provide more oversight and control of data.

• Many companies and firms adopt a hybrid approach to 
collaboration, internal calls on one and external calls on 
another. 

• Stakeholders will want to carefully evaluate what the tools will 
be used for, what they offer, and deploy the most appropriate 
solution for their needs.

Collaboration Tools

11



The Good
• You can hold meetings, video conferences, chat, 

share files and screen, and make calls.

• Many firms already use Office 365 and Teams is 
integrated already.

• Replacing Skype for Business as Microsoft’s 
collaboration tool.

• Operates as a both a teleconferencing and 
messaging tool.

• Keeps chats, agenda, meetings, and recordings all in 
one centralized location.

Microsoft Teams
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Drawbacks
• Ability to see all participants on a video conference is 

limited. 

• Most effective when using the enterprise version 
which can be costly.

• Interface is less user friendly than some other 
platforms. 

• Can be difficult to locate where all the different pieces 
of data “live”.

• Migrating Skye for Business will impact IT resources.

• Permissions settings are not optimized yet.

Microsoft Teams
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The Good
• Cloud communication platform used for video, calls, 

content sharing, and chats. 

• Many integration options with other collaboration 
tools, like Slack.

• Ease of set up and use and wide adoption in both 
business and personal use.

• Courts are using Zoom.

• Single sign on through Facebook, Microsoft, and 
Google.

• Flexible pricing structure for organizations of different 
sizes.

Zoom
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Drawbacks
• Data security and encryption concerns.

• Client perception of safety of data.

• Zoombombing.

• Where are the servers located that transmit the data?

• Less than robust privacy policy.

• Many large corporations (Google, NASA) and firms 
do not allow Zoom.

Zoom
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WebEx

The Good
• A collaboration tool that allows video conferencing, 

calling, and team collaboration.

• Firm may already be using as WebEx has been used for 
teleconferencing for a long time. 

• Can integrate with many other collaboration tools.

• Offer on premises, cloud, or hybrid subscription plans.

• Perceived to be more secure in terms of privacy and 
encryption.

• Ability to modify permissions on accounts more easily.

• Great platform for webinars and education content.
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WebEx

Drawbacks
• Must download and install multiple applications for 

WebEx to work. 

• Steep learning curve to use more advanced 
features.

• Participants report more video lag than other 
platforms. 

• Enterprise plans more expensive than other 
platforms.

• Difficulties accessing when connecting via a remote 
desktop. 
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Slack

The Good
• Slack allows instant chat, video, audio, and file sharing. 

• Secure encryption and high level security standards.

• Great introduction to collaboration tools like instant 
messaging and file sharing. 

• Integrates with over 800+ applications (Dropbox, Zoom, 
Google Drive, etc)

• Variety of pricing options makes this a good choice for 
smaller businesses.
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Slack

Drawbacks
• File transfer limitations of 1 GB.

• “Ephemeral” data concerns.

• Often used without knowledge of stakeholders. 

• Can only support calls of up to 15 people.

• Can not record meetings without plug ins.

• Slack is a far more effective chat/file sharing application 
than video conferencing tool.

• Anyone can create a channel, so who is in charge of 
archiving those channels once complete?
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It Depends…
Evaluate the goals, data, and 

privacy your organization needs.

Collaboration – Which Tool Should You Use? 
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Recording Policies and Procedures
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Should You Record?

• Are you required to record?
• Some industries have an affirmative duty to keep certain kinds of records.
• If your organization falls in one of those industries, what types of meetings must be 

recorded?

• Are there instances where it would benefit you to keep a video 
record?

• Data Privacy
• Would the recording be a type of file you might need to disclose under privacy 

regulations?
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• Most tools create an MP4 file. 

• Some platforms also have a text file containing any chats 
sent during the meeting.

• Additional file types may also be included with the recording.

• Audio/video files are much larger than regular electronic data. 
• 45-minute recorded call can generate 3-4 GBs of data

• Additional information about the recorded call remains in your 
account.

What Types of Files Are Created When You Record?

23



This is an example of what a recording looks like in the cloud.

Zoom Cloud Recording
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Discovery Implications If You Record

Storage Costs

Meta 
Data

Audio 
Files

Video 
Files
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• If you don’t record, there is still information that is retained about 
meetings conducted on these tools.

• The tools retain the following information about non-recorded 
meetings:
• Date, time, meeting ID, title of meeting
• Administrators have even greater visibility into metrics for non-recorded meetings.

• You may have records of meetings you aren’t aware exist, even if 
you don’t record. 

What If You Don’t Record?
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Retention and Preservation Questions  

Is there an inherent affirmative duty to record?Is there an inherent affirmative duty to record?

Should you apply a blanket policy of not recording?Should you apply a blanket policy of not recording?

1

2

27



Start Developing Policies Now

Policies to Think About:

Do we record or not? Any exceptions?

Company wide control over creation of groups, teams, meetings, 
recordings?

Creating a naming convention to easily identify files later?

How and when to conduct audits of company usage to ensure 
compliance?

What tools do we allow to integrate with teleconferencing tools?

Store recordings locally vs. the cloud?

Enable transcription of any recorded meetings automatically?

What platforms can be used and in what manner?

Appropriate usage of collaboration software?
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If you keep the data, how do you review it later?

Technology Considerations

Plan preservation and 
discovery workflows to 
account for different 
types of data.

1

Discuss with your 
vendors now how this 
data can be processed 
to enable review.

2
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Discovery Mapping
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What Is Discovery Mapping?

Data Mapping

Data Locations

Types of Data

Custodians

Retrieving and 
Preserving
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Discovery Mapping

Questions You Should be Asking:

What types of data is your company creating?

What kind of information is in the data?

Who creates the data?

Where does the data “live”? How is it stored?

Who is responsible for keeping or deleting the data?

Who is responsible for retrieving the data if needed?

Are there retention policies around the data?

Are the people responsible for retaining educated on their duties?
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• A good data map helps identify the universe of potentially relevant 
data that is being created. 

• Creating a data map, and keeping it updated, enables you to 
respond to requests for information quickly and coherently. 

• You won’t have any “gotchas” if you know what data exists and how 
to access it.

• You may have employees using collaboration tools like Slack, and 
no one in the organization may be aware. 

• If you don’t know something is being created, you can’t ensure it is being 
preserved. 

• The best defense is a good offense …

Discovery Mapping
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Recording Statutes
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• One-Party consent laws
• Recording is permissible if the person who records is a party to the 

communication.

• Federal law, 38 states, and DC

• Two-Party/All-Party consent laws
• Recording is permissible only if all parties consent.

• 12 states

• Common exceptions to consent laws

Consent to Record
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Consent Laws in the United States
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• What law(s) apply?
• Federal

• Which state(s)?

• Practical considerations
• Nature of your business

• (Un)predictability of participants’ locations

• Anticipated use of recording

• Provide notice in writing, in advance.

Consent to Record
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Virtual Meetings in Discovery
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• Duty to record?

• Duty to preserve existing recordings?

• Duty when litigation is anticipated or pending?

• Does an existing recording reasonably relate to the claims involved in the 

dispute?

Duties Under the Discovery Rules
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• Nature of the issues raised in the dispute

• Accessibility of the information

• Probative value of the information

• Relative burdens and costs of preservation

• Availability of duplicative information in other formats

Proportionality Considerations for Preservation
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• Database hosting fees

• Review for responsiveness and privilege

• Format for producing and redacting

• Cost-shifting

• Claw back agreements

• Discovery motion practice

• Use in summary judgment motions

• Use at trial

Practical Considerations for Production
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• Not proportional to the needs of the case

• Overbreadth

• Undue burden or cost

• Not reasonably accessible

• Unreasonably cumulative or duplicative

• Object to timing
• Premature

• Unreasonably short timeframe for production

Objections to Requests for Production
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Rule 26(g) Compliance
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Questions?
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Amanda Cook

Acorn Legal Solutions

amanda.cook@acornls.com

Jonathan G. Hardin

Perkins Coie LLP

jhardin@perkinscoie.com

Thank You
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