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At-Risk Employees and ADA Disabilities

I. Who Are At-Risk Employees?

II. Disability Analysis of At-Risk Employees

III. Is COVID-19 a Disability?

IV. Engaging in Reasonable Accommodation – Interactive Process

V. Types of Pandemic Related Reasonable Accommodations
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WHO ARE AT-RISK EMPLOYEES?

A. Employees with physical conditions

1. Centers for Disease Control (CDC) says that medical conditions that are at increased risk
from COVID-19 include:

• Cancer

• Chronic kidney disease

• COPD (chronic obstructive pulmonary disease)

• Heart conditions, such as heart failure, coronary artery disease, or cardiomyopathies

• Immunocompromised state (weakened immune system) from solid organ transplant

• Obesity and severe obesity

• Pregnancy

• Sickle cell disease

• Type 2 diabetes
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WHO ARE AT-RISK EMPLOYEES? (cont.)

2.  CDC says that medical conditions that might be at increased risk from COVID-19 
include:

• Asthma (moderate-to-severe)

• Cerebrovascular disease affects blood vessels and blood supply to the brain)

• Cystic fibrosis

• Hypertension or high blood pressure

• Immunocompromised state (weakened immune system)

• Liver disease

• Overweight

• Pulmonary fibrosis (having damaged or scarred lung tissues)

• Thalassemia (a type of blood disorder)

• Type 1 diabetes
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WHO ARE AT-RISK EMPLOYEES? (cont.)

B. Mental conditions at increased risk due to effects of the pandemic (such as lockdowns, 
social distancing, economic insecurity) include:

• Anxiety disorders

• Depression and mood disorders

• Substance abuse disorders
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Disability Analysis of At-Risk Employees

A.  Statutory Requirements: “Individual with a Disability”
• Individuals who have a physical or mental impairment that substantially limits one or more major life 

activities;

• Individuals who have a record of a physical or mental impairment that substantially limits one or more 
major life activities;

• Individuals who are regarded as having an actual or perceived impairment that is not transitory and 
minor.

B.  “Substantially Limited”: Only those impairments that “substantially limit” a major life 
activity are covered.
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Disability Analysis of At-Risk Employees (cont.)

C. “Mitigating Measures”: Employers may not consider the impact of any mitigating aids 
or medications.

D. Episodic Impairments: If any employee’s impairment goes into remission or is episodic, 
the employee will continue to be disabled if the impairment would substantially limit a 
major life activity when it is active.
• Applies to Depressive Disorders – See Hostettler v. College of Wooster (6th Cir. July 17, 2018) 

(employee who experienced episodic depression and anxiety, which substantially limited her ability 
to care for herself, sleep, walk, or speak was “disabled”).
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Disability Analysis of At-Risk Employees (cont.)

E. EEOC’s Predictable Disabilities Include:

1. Physical Impairments:
• Cancer

• Diabetes

2. Mental disorders:
• Major Depression

• Bipolar Disorder
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Is COVID-19 a Disability?

• Infection with COVID-19, in and of itself, not an actual disability
‒ Champion v. Mannington Mills, Inc., 538 F.Supp.3d 1344 (M.D. Ga. 2021) - being required to quarantine and miss

work for 10 days not substantially limiting.

‒ Payne v. Woods Services, Inc. et al., 520 F.Supp.3d 670 (E.D. Pa. 2021) – same.

‒ Roman v. Hertz Local Edition Corp., et al., C.A. No. 3:20-cv-02462 (S.D. Cal. May 16, 2022) - employee who 
contracted mild case of COVID-19 not disabled under California’s Fair Employment and Housing Act.

• But, employer may perceive COVID-19 to be a disability
‒ Matias v. Terrapin House, Inc., C.A. No. 5:21-cv-02288 (E.D. Pa. 9/16/21) - employee fired after informing employer

that she had COVID-19.
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Is COVID-19 a Disability? (cont.)

• DOJ and HHS guidance (7/26/21): Long COVID can be a physical or mental impairment under ADA, and in 
some instances, substantially limit one or more major life activities. 

• Physical/mental impairments: damage to lungs, heart, kidneys, neurological and circulatory systems, 
“lingering emotional illness and other mental health conditions.” 

• Long COVID can “substantially limit” one or more major life activities, and hence, disability:
• Lung damage that causes shortness of breath, fatigue, and related effects, which substantially limits a person’s 

respiratory function;

• Intestinal pain, vomiting and nausea for months, which substantially limits the individual’s gastrointestinal 
function;

• Memory lapses and “brain fog,” which substantially limits brain function, concentrating, and/or thinking.
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Is COVID-19 a Disability? (cont.)

• EEOC says Long COVID may be a disability for an individual diagnosed with COVID, who:
‒ experiences COVID-19-related intestinal pain, vomiting, and nausea that linger for many months, even if 

intermittently, is substantially limited in gastrointestinal function.  

‒ experiences ongoing but intermittent multiple-day headaches, dizziness, brain fog, and difficulty
remembering or concentrating is substantially limited in neurological and brain function, concentrating, 
and/or thinking.

‒ initially receives oxygen for breathing difficulties and has shortness of breath, associated fatigue, and 
other virus-related effects that last, or are expected to last, for several months, is substantially limited in 
respiratory function, and possibly major life activities involving exertion, such as walking.

‒ experiences heart palpitations, chest pain, shortness of breath, and related effects that last, or are
expected to last, for several months is substantially limited in cardiovascular and circulatory function.
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Engaging in Reasonable Accommodation--Interactive Process

• Where employer fails to engage in interactive process, employer liable for failure to accommodate by causing 
breakdown in accommodation process

• Where employee fails to engage in interactive process in good faith, employee may not pursue failure to 
accommodate claim against employer

• No need to accommodate non-disabled employee due to disability of household member
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Types of Pandemic Related Reasonable Accommodations

• Telework

• Modified Work Schedules, Part-Time Work, and Medical Leave

• Job Restructuring

• Making Existing Facilities Readily Accessible To and Usable by Persons with Disabilities.

42 U.S.C. § 12111(9); 19 C.F.R. § 1630.2(0)(2)



14

Types of Pandemic Related Reasonable Accommodations (cont.)

1. Telework

• Courts generally have not required work at home as reasonable accommodation, where exception to 
employer’s existing policies/practice. But, this may be changing due to pandemic.

• EEOC Guidance on Telework (9/8/2020)
• Telework arrangement allowed during COVID-19 pandemic is not necessarily required as accommodation for 

disabled employees post-pandemic.

• Fact specific determination, although success/failure of telework during pandemic may be considered in analysis.
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Types of Pandemic Related Reasonable Accommodations (cont.)

• Court Cases

Lin v. CGIT Sys., C.A. No. 1:20-cv-11051 (D. Mass. 9/22/21) – denying motion to dismiss disability discrimination claim of employee with 

history of high blood pressure and who lived with elderly mother, who was fired after telework request denied (brought under 

Massachusetts state law).

Burbach v. Arconic, C.A. No. 2:20-cv-00723 (W.D. Pa. 9/23/21) – denying motion to dismiss former attorney’s suit that joint employers 

violated FMLA and ADA by not informing him of FMLA leave to recover from COVID-19 and revoking approval of telework from Slovenia 

where he could obtain treatment and wife’s family could assist with childcare.

Thomas v. Bridgeport Bd. of Educ., C.A. No. 3:20-cv-1487 (D. Conn. 8/25/22) – dismissing teacher’s claim that school board violated 

ADA by rejecting request to teach remotely until COVID vaccine available because in-person teaching essential function of job.
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Types of Pandemic Related Reasonable Accommodations (cont.)

• Written Telework Agreement should include:

a. Requirements for work hours, incl. (a) when employees should be reachable and (b)  for non-exempt 
workers, when they should not.

b. Timekeeping rules, incl. (a) record all work time, (b) no working outside scheduled work times, and (c) approval for
overtime.

c. Work location for purposes of tax obligations, workers’ comp/unemployment, pay adjustments for state wage laws.

d. Employer’s right to require reporting to company worksite(s).

e. Reaffirm at will employment.
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Types of Pandemic Related Reasonable Accommodations (cont.)

2. Modified Work Schedules, Part Time Work, and Medical Leave
• Modified/Part Time Schedule

• Predictable attendance is essential.

• “Work-when-able” schedule not required.

• But, may need to accommodate flexible work schedule. See Solomon v. Vilsack (D.C. Cir. 2014) – budget analyst 
w/depression who had worked flexible schedule denied continuation by supervisor. Jury issue as to whether 
reasonable accommodation.

Kassa v. Synovus Financial Corp., 800 Fed. Appx. 804 (11th Cir. 2020) - Allowing an employee suffering from bipolar 
disorder and intermittent explosive disorder to take short breaks when the employee was frustrated could be a 
reasonable accommodation, especially where such accommodations had been provided by the employee’s prior 
supervisor. 

EEOC v. Treehouse Foods, Inc., C.A. No. 1:21-cv-0204 (N.D. Ga. January, 2021) – EEOC claims employer violated ADA by 
denying intermittent unpaid leave to employee for treatment and hospitalization due to COPD, chronic bronchitis, 

chronic bleeding ulcer and high blood pressure.
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Types of Pandemic Related Reasonable Accommodations (cont.)

• Medical Leave
• More than 12 week FMLA period may be reasonable accommodation unless undue hardship occurs.

• Multimonth extended leave may not be reasonable.  See Severson v. Heartland Woodcraft, 872 F.3d 476 (7th Cir. 
2017).

• Indefinite leave not required.

Cases

Summerland v. Excelon Generation Co., No. 1:19-cv-01333 (N.D. Ill. Apr. 20, 2020) – employee who suffers from 
anxiety and depressive disorders could pursue ADA/FMLA claim against employer who threatened to revoke her 
access to one of its plants for continuing to request medical leave to see her therapist.

Brittany Hope v. Amazon.com Services LLC, et al., C.A. 1:22-cv-03537 (S.D.N.Y., filed 5/2/22) (plaintiff alleges Amazon 
terminated her for “job abandonment” after she took medical leave due to severe health issues she suffered after a 
COVID-19 infection).
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Types of Pandemic Related Reasonable Accommodations (cont.)

3. Job Restructuring

• Eliminate/reassign marginal functions of job

Emerson v. Northern States Power Co., 256 F.3d 506 (7th Cir. 2001)

Holding:  customer telephone consultant with acute anxiety disorder and panic attacks could not perform the essential 
functions of her position, which included handling safety-sensitive calls.  Although plaintiff suggested routing safety-
sensitive calls to other employees, employer not obligated to change essential functions of job.

4. Other Workplace Accommodations
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Types of Pandemic Related Reasonable Accommodations (cont.)

4.  Other Workplace Accommodations

• Physical changes to way job is performed, e.g., allowing cashiers to sit instead of stand;

• Providing equipment or devices, e.g., ergonomic chair equipment (for fatigue), white noise (for brain fog).
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Types of Pandemic Related Reasonable Accommodations (cont.)

• Changing supervisory methods to reduce stress
• But, following not required because would be undue hardship:

• Providing stress-free environment

• Immunizing employee from criticism

• Providing new supervisor.

4. Physical Changes to the Workplace: Installing COVID related workplace protections
• Plexiglass barriers

• Workplace zoning w/employees required to stay within zone

• One way hallways
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The EEOC’s Evolving COVID-19 Guidance 

On July 12, 2022, the Equal Employment 

Opportunity Commission (“EEOC”) updated its 

guidance across several different areas relating to 

COVID-19 and the workplace:

• COVID-19 testing

• Reasonable accommodations

• Covid-19 screening, and

• Parameters around mandatory vaccination

programs
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COVID-19 Testing
The EEOC’s prior guidance stated that conducting 

mandatory worksite COVID-19 testing always met the 

Americans with Disabilities Act (“ADA”) standard that any 

mandatory medical test be “job related and consistent with 

business necessity.” 

The new guidance states that going forward, COVID-19 

workplace testing is no longer automatically compliant with 

this ADA standard.  Instead, employers will now need to 

assess whether testing is job-related and consistent with 

business necessity based on current pandemic and 

individual workplace circumstances.
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The EEOC identified factors for determining a “job-related and consistent 

with a business necessity” assessment:

• the level of community transmission;

• what types of contacts employees may have with others in the workplace or elsewhere 
that they are required to work (e.g., working with medically vulnerable individuals);

• the vaccination status of employees;

• the degree to which breakthrough infections are possible for employees who are ‘up to
date’ on vaccinations;

• the ease of transmissibility of the current variant(s);

• the possible severity of illness from the current variant;

• the accuracy and speed of processing for different types of COVID-19 viral tests; and

• the potential impact on operations if an employee enters the workplace with COVID-19.



The guidance further states that mandatory COVID-19 testing will meet 

the “business necessity” standard when it is consistent with current 

guidance from the Centers for Disease Control and Protection (“CDC”), 

Food and Drug Administration (“FDA”), and/or state or local public 

health authorities but notes that each of those entities may periodically 

revise and update its guidance based on new information and changing 

conditions.

5

Good Faith Reliance On 

Governmental Entities
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The Type of Test Matters

COVID-19 Viral Testing for current infection is the only type of 

testing that can meet the business necessity standard.

Antibody testing (serology), which does not show whether an 

employee has a current infection nor whether the employee is 

protected from being reinfected, would not meet the business 

necessity standard. 



COVID-19 Screening During Hiring
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The EEOC included new guidance regarding when 

COVID-19 screenings can occur during the job 

application process (e.g., for a job interview).  It 

states that if the employer screens everyone for 

COVID-19 before permitting entry to the worksite, 

such as applicants, employees, contractors, and 

visitors, they may screen job applicants as well.



Withdrawing Job Offers
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The new guidance states that employers may withdraw the job offer to 

an applicant who is infected with COVID-19 or has been exposed to a 

known infection if: (1) the job requires an immediate start date; (2) CDC 

guidance recommends the person not be in proximity to others; and (3) 

the job requires proximity to others.

However, employers may not postpone a start date or withdraw a job 

offer due to a concern that the individual is older, pregnant, or has an 

underlying medical condition.



Screening Employees 
• Employers may still ask all employees who will be physically entering the

workplace if they have tested positive for COVID-19 or have symptoms

associated with COVID-19, and may exclude individuals from entering the

workplace based on their answers to those questions.

• Employers may also single out individual employees for screening, including

temperature checks, providing the employer has a reasonable belief based

on objective evidence that the individual may have COVID-19.



Mandatory Vaccinations
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The new guidance now provides further clarification as to the interaction 

between mandatory employer vaccination programs and employees 

seeking exemptions based on disability. 

The EEOC now clarifies that the employer does not have to show that 

the vaccination requirement meets the ADA’s “business necessity” 

standard in general (i.e., as applied to all employees), but only as 

applied to the employee informing the employer of a disability 

preventing compliance.



Understanding The Direct Threat Defense
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• The ADA creates an exception for employers who refuse to hire,

terminate, or take an adverse employment action against an

employee, because of his or her disability, when the disability poses

a direct threat to either him or herself or to others.

• A direct threat is defined as “a significant risk of substantial

harm to the health or safety of the individual or to others that

cannot be eliminated or reduced by a reasonable

accommodation.”



The Direct Threat Analysis
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• The employer’s decision must be reached by

an individual assessment

• Based on a reasonable medical judgment, and

• Relying on the most current medical knowledge

and the best available objective evidence



Factors
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In deciding whether a direct threat exists, an employer should consider:

• the duration of the risk

• the nature and severity of the potential harm

• how likely it is that the potential harm will occur, and

• how imminent the potential harm is (probablility of transmission).

These factors must be weighed against each other to decide whether a 

direct threat is present. 



Examples of Prevailing Direct Threat Defenses
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• Job applicant with Hepatitis C was denied employment after the 

company’s doctors advised his own condition would be 

exacerbated by continued exposure to toxins at the refinery. 
Chevron U.S.A., Inc. v. Echazabal, 536 US 73 (2002).

• Employee who suffered epileptic seizures was removed from her

safety sensitive position job as a control room operator at a

chemical plant.  The employer determined that she could be a

threat to other employees if she suffered a seizure while performing

her duties. Spencer-Martin v ExxonMobil Corp., 2018 WL 3015759 (M.D.

Louisiana, June 15, 2018)



Training on COVID-19 Discrimination 
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COVID-19 Types of Discrimination
• Vaccinated vs. Unvaccinated (medical, race, disability, 

religion)

• Previously infected/never infected (genetic)

• Origin of COVID-19 (National origin)

• At-risk employees (disability)



COVID-19 Specific Training
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• Employees must be reminded that EEO laws make it unlawful to

harass or otherwise discriminate against coworkers based upon a

protected status.

• Supervisors and managers need to be trained to watch for, stop,

and report any COVID-19 related harassment or other

discrimination.

Employers should also have a written policy advising that it will

immediately review any allegations of harassment or discrimination and 

take appropriate action. 
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COVID-19 Still Impacts the Workplace
AGENDA:

1. Current State of Affairs:
Where are We Now?

2. Global Perspective

3. Emerging Issues in Accommodations



Opening Statement
“The most important lesson of the Covid 
pandemic is that the only constant is 
change. Variants spread, cases surge and 
abate, treatments change, and knowledge 
expands. This means that we – the public 
and elected officials – need to learn 
constantly and adapt quickly, acting on the 
insight that no one policy response is likely 
to stay effective for long.”

-Tom Frieden, Director of the Centers for 
Disease Control and Prevention, 2009-2017, 
The New York Times, March 27, 2022.



Evolution of The Federal Vaccine 
“Mandates”

09/09/21 Vaccine mandate for Federal contractors and subcontractors with no testing option, per Executive Order 14042

09/09/21 Vaccine mandate for Federal employees, per Executive Order 14043

11/04/21 OSHA issues Emergency Temporary Standard (ETS) requiring employers of 100+ to elect vaccine mandate or testing 
program

11/04/21 Vaccine mandate issued by Centers for Medicare & Medicaid Services (CMS) for participating healthcare facilities

12/07/21 Southern District of GA enjoins enforcement vaccine mandate for federal contractors and subcontractors nationwide

01/13/22 U.S. Supreme Court stays OSHA ETS for large employers and remands to 6th Circuit

01/13/22 U.S. Supreme Court upholds vaccine mandate for health care facilities, lifting stay of CMS mandate

01/21/22 Southern District of Texas stays enforcement of vaccine mandate for Federal employees

01/25/22 OSHA withdraws ETS for large employers

04/08/22 11th Circuit heard oral arguments on vaccine mandate for federal contractors

04/08/22 Vaccine mandate for federal employees reinstated by 5th Circuit in 2-1 decision



So, Can Private Employers Still Mandate the Vaccine?
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Yes*, provided they permit employees to request exemptions on protected 
bases and engage in the interactive process.

Mandates that have been challenged in court most frequently are those which 
provide no or very limited exceptions for medical/religious reasons.

* BUT the withdrawal of the OSHA ETS and the stay of the Contractor mandate leaves 
employers to contend with this….



Restrictions on Private Employer 
COVID-19 Vaccine Mandates
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Texas and Utah allow an employee to request an exemption based on a “personal” belief or 
objection to the COVID-19 vaccination

Florida allows employees to request exemption based on religious reasons, which may include 
a sincerely held moral or ethical belief

North Dakota employees can request an exemption from a vaccine mandate if their “religious, 
philosophical, or moral beliefs are opposed to such immunization.”

Alabama, Arkansas, Florida, Indiana, North Dakota, South Carolina, Tennessee, Texas, Utah, 
and West Virginia allow exemptions based on recovery from COVID-19 infection

Kansas allows exemption if complying with the vaccine requirement would endanger the life or 
health of the employee or an individual who resides with the employee

South Carolina and Florida allow employees to request exemption based on pregnancy (in 
Florida, “anticipated pregnancy”)

What Do These Laws Say on Qualifying 
for a Vaccine Exemption?



Florida and Kansas limit an employer’s ability to question the veracity of an 
employee’s request for exemption based on a medical or religious reason

Alabama employers are required to “liberally construe” an employee’s 
exemption request in favor of the employee

Indiana limits an employer’s ability to question the veracity of a request for an 
exemption based on a medical reason or recovery from COVID-19

South Carolina says a religious or medical exemption “must be honored”

What Do These Laws Say on Questioning the VERACITY of an 
Employee’s Exemption Request?



Arkansas, Florida, and North Dakota require that employers provide employees 
with alternatives to vaccine mandates (e.g., a testing option, use of PPE, etc.)

Nebraska employees who are granted an exemption from a vaccine program 
can be required to be periodically tested for COVID-19 at the employer’s 
expense and wear employer-provided PPE

What Do These Laws Say on Alternatives to 
Vaccine Mandates?



Utah places major limitations on recordkeeping related to employee 
vaccinations. Employers may not “keep or maintain a record or copy of an 
employee’s proof of vaccination” except where required by law, an established 
business practice or an industry standard

◦ However, the law does not prohibit an employer from verbally asking an employee 
to voluntarily disclose vaccination status

Do Any of These Laws Contain 
Recordkeeping Restrictions?



Tennessee and Montana ban vaccination mandates outright; employers may 
not take any adverse action against an employee for not being vaccinated 
against COVID-19 regardless of the reason.

Do Any of These Laws Completely Ban Private 
Employer Vaccination Mandates?



The momentum may be moving away from mandates

◦ The ETS has been struck down

◦ Contractor mandate is halted

◦ School mandates are stalled

◦ Public accommodation rules have been lifted

◦ 50 state policy is basically impossible

I Said I Was Tired. 
Do I Have to Take a Policy Position?
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Customers and Clients May Have Strong 
Views



COVID-19 Will Continue to Require 
Time Off…



...And Impose Benefits Costs



Vaccinations
I.  Employer vaccine requirements and navigating religious and medical accommodations

A.   What advice did you give clients about scrutinizing the sincerity of religious beliefs?  

B. What advice did you give about expanding accommodations for medical reasons rather than 
for reasons truly tied to a disability?  (For example, Tyson granted team members who had 
monoclonal antibody treatments an “accommodation” to wait 90 days to begin vaccination 
process even if that meant they missed the vaccination mandate deadline)

C. Unpaid LOAs as only reasonable accommodation?  Should employers begin to assess 
whether that is still the only “reasonable” accommodation- as cases decrease and COVID 
controls are rolled back (e.g., mask requirements/recommendations)? 



Strategies to Address 
RTO Issues



The Littler® Annual Employer Survey Report | 2022

To what extent has your 

organization offered, or 

considered offering, more 

flexibility or remote work 

options to attract and retain 

employees in a competitive 

talent market?

This question was not asked to those whose organizations have shifted to permanent remote work or do not have employees working remotely



Work-From-Home (WFH)
Impacts of WFH

▪ Telecommuting

▪ OSHA

▪ Expenses

▪ Culture



B. Work From Home
1. Privacy/Productivity concerns

a. IT tools to measure productivity- any legal issues with using those tools?

b. Wage and hour issues with non-exempt employees?



Culture
Culture, including the impact on DE&I

a. Negative impact of WFH on Culture

i. Not developing resilience

ii. Inability to mentor talent

iii. resilience



Emerging Issues 
Related to 
Reasonable 
Accommodation



The Impact of COVID

COVID has created new challenges for Employers and 
Managers

• Large number of employees needing time off / 
accommodation at the same time

• Numerous types of scenarios – e.g., illness, 
quarantine, family issues, home schooling – resulting 
in leave or work from home requests

• Lack of precedence in how to handle COVID-related 
issues, including what actions are and are not 
permissible



“Attendance is an Essential Function.”  

◦ Is it?

Employees have teleworked throughout the pandemic; how does an employer 
say “you must be in the office” when they’ve teleworked successfully for 
two+ years?

Conversely: what steps do we need to take to ensure remote workers are not 
“out of sight, out of mind”? 

◦ Employees at higher risk for complications themselves

◦ Caregivers, those with vulnerable family members

◦ The accommodated unvaccinated

Remote Work: No Good Deed…



EEOC v. Design & Integration, Inc. Case No. 1:20-cv-02350 (D. Md., filed Aug. 17, 2020)

EEOC sued employer after it fired sales administrator who requested telework one day per week for 3-4 
weeks as an accommodation for anxiety and depression. Job duties included researching new projects, 
reviewing online applications and conducting telephone interviews.

Employer allegedly refused to grant remote work while allowing other employees to telework

Facts may be dissimilar to some anticipated telework cases because employer also allegedly said it would 
not have hired her had it known about her anxiety and depression.

Consent Decree, which was entered into on April 22, 2021, includes language: “Defendant, its officers, 
agents, employees and all other persons acting on its behalf are enjoined from refusing to allow 
qualified individuals with disabilities from teleworking when telework is a reasonable accommodation 
from the employee’s disability.”

Telecommuting as a Reasonable 
Accommodation
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Important Points!

◦ Deal with situations on a case-by-case
basis depending upon specific
circumstances

◦ At the same time, need to ensure
consistency in what Company does where
circumstances are similar



Timely Statistics 

According to a recent survey of 1,000 American workers:

◦ 80% would consider quitting for job focused more on employees’ mental health

◦ 75% have struggled at work due to anxiety caused by pandemic and world events

◦ 4 out of 5 find it hard to “shut off” in the evenings

◦ 50%+ have taken “mental health day” due to pandemic

◦ 97% say vacation days while working from home are important for “recharging”

◦ 50% say sleep patterns have been interrupted due to COVID-19

◦ 45% say they feel less healthy mentally while working from home

Cummins Confidential



Timely Statistics 

Increased EEOC charges and 
litigation stemming from mental 
health issues

EEOC Charge data: In FY 2021, 
nearly 30% of ADA charges alleging 
discrimination based on mental 
health impairments

Cummins Confidential



Timely Statistics 

According to data from the National Alliance on 
Mental Illness (NAMI):
◦Approximately 1 in 5 adults in the US experiences
mental illness each year

◦Approximately 1 in 20 adults in the US experiences a
serious mental illness each year

Cummins Confidential



Common Signs of Mental Health Issues

Psychological symptoms:
◦ Reduced performance and productivity

◦ Anxiety

◦ Detachment

◦ Difficulty concentrating

◦ Fatigue

◦ Frustration

• Low commitment

• Negative attitude

• Loss of purpose

• Absenteeism

• Quickness to anger

• Job turnover

Cummins Confidential

▪ Physical symptoms
• Exhaustion
• Generalized aches
• Headaches
• Gastrointestinal disorders
• Hypertension
• Difficulty sleeping and disrupted sleep
• Increased susceptibility to colds and flu
• Muscle tension



How Mental Health Issues Implicate the ADA

Examples of major life activities that a mental impairment may 
substantially limit include an employee’s ability to:
◦ Concentrate

◦ Interact with others

◦ Communicate

◦ Eat

◦ Sleep

◦ Care for oneself

◦ Regulate the employee’s thoughts or emotions

Cummins Confidential



How Mental Health Issues Implicate the ADA

Typically not considered a disability:
◦ Job-induced stress by itself normally does not rise to the level of a mental disability

(although it may be related to an underlying mental or physical impairment).

•Normal sadness or grief that is brought on by a traumatic event but that is
expected to pass with time (e.g., death, divorce)

•Temporary anxiety due to change in circumstances at work or at home (new boss,
ill family member)

•Personality conflicts with particular individuals at work

•ADA has some specific exclusions: e.g., kleptomania, pedophilia, pyromania,
compulsive gambling

Cummins Confidential



Obligation to Make Reasonable Accommodation

Post-pandemic and in today’s environment, often need to consider:
◦ Altered work breaks & schedules.

◦ Quiet office space or devices that create a quiet work environment.

◦ Changes in methods of supervision (e.g., form of communication, additional training,
more/better feedback and guidance).

◦ Specific shift assignments.

◦ Work from home.

◦ Changes to workplace policies, procedures, or practices.

◦ Providing additional time off or leave for rest or treatment.

◦ Physical changes to the workplace or equipment.

Cummins Confidential



Running Late
Employee’s scheduled work hours 
are 8:30am-5:30pm.  Often late, 
claiming groggy from side effects of 
medication.  Job requires a lot of 
interaction with people in field on 
time-sensitive matters.  Manager 
has discussed with employee 
multiple times and now is ready to 
discipline.  Manager has heard 
rumor that employee may have 
anxiety and depression but nothing 
directly from employee.

Cummins Confidential

• What issues do we see?

• Reasonable accommodation considerations?  What
are potential options?

• Next steps/process?

• Discipline?



Key Takeaways

▪Mental health issues are major challenge for employers in ADA compliance and
accommodation.

▪Need to be flexible and consider new ways of accommodation.

▪Be careful of unlawful perceptions, and look at objective, reliable evidence.

▪Interactive dialogue and process is at a premium.

▪Watch for direct threat situations and prioritize safety, but again deal with objective
facts and evidence.

▪Do not forget FMLA aspects.

▪Compliance success and focusing on work environment that addresses mental health
concerns pays retention and other benefits.

Cummins Confidential



This information provided by Littler is not a substitute for experienced legal counsel and does not provide legal advice 
or attempt to address the numerous factual issues that inevitably arise in any employment-related dispute. Although 
this information attempts to cover some major recent developments, it is not all-inclusive, and the current status of 

any decision or principle of law should be verified by counsel.    
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