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Tips for Optimal Quality

Sound Quality
If you are listening via your computer speakers, please note that the quality 
of your sound will vary depending on the speed and quality of your internet 
connection.

If the sound quality is not satisfactory, you may listen via the phone: dial 
1-877-447-0294 and enter your Conference ID and PIN when prompted. 
Otherwise, please send us a chat or e-mail sound@straffordpub.com immediately 
so we can address the problem.

If you dialed in and have any difficulties during the call, press *0 for assistance.

Viewing Quality
To maximize your screen, press the ‘Full Screen’ symbol located on the bottom 
right of the slides. To exit full screen, press the Esc button.
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Continuing Education Credits

In order for us to process your continuing education credit, you must confirm your 
participation in this webinar by completing and submitting the Attendance 
Affirmation/Evaluation after the webinar. 

A link to the Attendance Affirmation/Evaluation will be in the thank you email 
that you will receive immediately following the program.

For additional information about continuing education, call us at 1-800-926-7926 
ext. 2.
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Program Materials

If you have not printed the conference materials for this program, please 
complete the following steps:

• Click on the link to the PDF of the slides for today’s program, which is located 
to the right of the slides, just above the Q&A box.

• The PDF will open a separate tab/window.  Print the slides by clicking on the 
printer icon.

Recording our programs is not permitted. However, today's participants can 
order a recorded version of this event at a special attendee price. Please call 
Customer Service at 800-926-7926 ext.1 or visit Strafford’s website 
at www.straffordpub.com.
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The SPAC and De-SPAC Market Today
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With the SEC proposing new rules that threaten to 
upend the SPAC business, SPAC IPOs have declined 
since 2021

• Almost 450 active SPACs were still searching for 
targets as the end of November, with approximately 
144 SPACs having an investment horizon through the 
end of 2022)1

• As of September, at least 27 SPAC’s have already 
announced that they will withdraw their registration 
statements or liquidate in 2022)2

De-SPACed companies are trading at low valuations

• Of the more than 400 de-SPACed companies that 
remain publicly traded, around 330 (almost 85%) were 
trading at or below $10, while almost 95 are trading 
under $1, as of August 2022

• Average de-SPAC redemption rates in the latter part 
of 2021 and in 2022 thus far have been in excess of 
60%)3

1 SPACInsider as of November 30, 2022
2 CNBC, SPAC Liquidations Top $12 Billion This Year as Sponsors Grapple with Tough Market, New Buyback Tax, October, 19 2022)
3 CNBC, SPAC Liquidations Top $12 Billion This Year as Sponsors Grapple with Tough Market, New Buyback Tax, October, 19 2022) 
SPACInsider, SPAC Statistics as of November 30, 2022



The SPAC and De-SPAC Market Today
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From 2021, when more than 600 IPOs raised
over $162bn, to just 83 in 2022, raising only

$13.2bn.
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The pace of de-SPAC business combinations has also
slowed considerably, with around 290 de-SPACs announced

in 2021, compared to only around 163 so far this year

2021 2022

600 IPOs

83 IPOs

290 
de-SPACs

163 
de-SPACs

21

1 SPACInsider, SPAC Statistics as of November 29, 2022
2 DealPoint Data as of November 29, 2022



Effects on the Market 
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• Many de-SPAC business combinations did not raise enough proceeds to support projected growth 
plans for businesses

• Raising additional equity financing in the public markets is difficult and expensive, if not impossible

– PIPE investors, who historically invested in SPACs at $10 per share, currently have little appetite to direct 
more funds into de-SPACed companies

– Many de-SPACed companies are also in “sectors of the future” (like energy transition) and often do not 
have the steady cash flows and positive EBITDA needed in order to access the traditional bank loan 
or bond market

• Role of M&A in Facilitating Transactions

– M&A offers a solution to de-SPACed companies looking to develop sustainable businesses and generate 
investor interest relief 

– Even de-SPACed companies that are doing well and are generating robust revenues often operate in 
industries with significant capital needs and may benefit from being part of a company with a larger 
platform and stronger balance sheet
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Fiduciary Duties 
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Even a bid at a high premium to 
current trading levels may still be 
at a steep discount to the de-
SPAC acquisition value of the 
target 

The de-SPAC target board must 
carry out an informed, thorough, 
and well-documented (via 
minutes and presentations by 
financial and legal advisors) 
decision-making process when 
considering a potential 
transaction

Board considerations 

• Is this the right time for the 
company to sell? 

• What constitutes fair value for the 
target’s shares? 

• How important is the $10 per 
share SPAC IPO price as a 
benchmark? 

• Is the financial forecast still up-to-
date?



Different Views on Whether a Transaction is Desirable
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Different shareholder groups stand to benefit 
differently from a potential transaction even if they 
receive the same consideration

• Different shareholder groups may have acquired 
shares in the de-SPACed target at different prices

• SPAC sponsors v. public investors 

Legal strategy:

• Study the de-SPACed target’s shareholder base 
to determine:

– What price points investors acquired 
their shares 

– Whether they would likely support 
a transaction

– What mix of consideration may be appropriate 
in light of the particular facts and circumstances 
of the de-SPACed company



Concentration of Voting Power 
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Voting power may be concentrated with a few 
shareholders who may determine whether 
shareholder approval for a transaction can be 
obtained 

• The SPAC sponsor (and its affiliated entities), 
the anchor PIPE investors, and the legacy target 
shareholders 

Legal strategy:

• Determine which shareholders can sway, and 
potentially decide, the outcome of the shareholder 
vote and the extent to which they will be supportive 
not only of a transaction, but also willing to sign up 
voting agreements in favor of a deal

SPAC 
sponsor

PIPE 
Investors

Legacy 
Target 

Shareholders



Conflicts of Interest 
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Shareholder agreements may give certain significant 
shareholders director designation rights

• Directors of de-SPACed companies may be affiliated 
with certain shareholders

• There may be actual or perceived conflicts

Legal strategy:

• Evaluate whether in the context of a particular 
transaction any directors may have actual or 
perceived conflicts of interest given their 
relationships with certain shareholders

• Assess process issues including potentially creating 
a special committee or seeking a “majority of the 
minority” vote



Complex Capitalization Structures
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Multiple classes of stock 

• Including potentially high vote 
and low vote stock

Earnout shares 

• Issued to founders and other 
legacy target shareholders if and 
when the de-SPACed target’s 
stock price reaches or exceeds 
certain levels

“Vesting” or “forfeiture back” 
provisions

• The sponsor will lose some of its 
shares unless the de-SPACed
company’s stock price trades 
above specified levels by specified 
deadlines



Accounting for Warrants 
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De-SPACed
companies typically 
inherit “public 
warrants,” and 
“private placement 
warrants”

Both public and 
private placement 
warrants may 
contain provisions 
that provide that in 
the case of a merger 
or other business 
combination 
transaction, the 
warrants become 
exercisable for the 
merger consideration

In deals involving less than a 
specified percentage (usually 70%) 
of listed stock as the deal 
consideration, the warrants often 
provide that the exercise price will 
be adjusted if the warrant is 
exercised within a specified period 
of time after the closing of the 
deal (usually 30 days)

• This creates an added complication 
in that a buyer may not know the 
exact amount of consideration to 
be paid for the de-SPACed
warrants at the time of signing

• Buyers should consider whether 
the warrant agreement terms may 
be amended and whether it would 
be feasible or desirable for the 
buyer to enter into agreements 
with the warrant holders that lock 
in the treatment of their warrants 
at the time of signing

Issue may also arise 
regarding legacy 
target warrants 



Umbrella Partnership C Corporations (“Up-Cs”) 
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The target is organized as a flowthrough for tax 
purposes, either as an LLC or a LP (“opco”), and the 
publicly listed de-SPACed company’s sole asset is its 
equity in opco

• Public shareholders hold one class of shares in the 
public company 

• Other shareholders (i.e. legacy target founders and 
initial investors, hold both a different class of shares in 
the public company and units in opco)

Challenges 

• The transaction needs to account for both the 
treatment of shares and opco units

• Tax receivable agreements (“TRA”) may require a 
payout to TRA beneficiaries upon a change of control 
of the de-SPACed company 



Litigation risks 
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Risk of fiduciary duty litigation in connection with 
the de-SPAC process

Securities litigation or investigations regarding 
issues with the de-SPAC merger or subsequent 
SEC disclosures

• Common when the de-SPACed company misses 
earnings targets shortly after going public with the 
de-SPAC



This material is for general information only and is not intended to provide legal advice.

© Freshfields Bruckhaus Deringer US LLP 2022 DS153825

Thank you
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