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1. Most jurisdictions hold that an eviction or termination of the lease 
cuts off liability for future-accruing rent.

2. Accelerated rent provisions must be expressly provided for in the 
parties’ lease.

3. Accelerated rent provisions are typically treated as liquidated 
damages provisions.

4. The enforceability of an accelerated rent provision is a question of 
law for the court.  

Accelerated Rent – Preliminary Observations
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Three-Part Test for Enforceability

1. The injury caused by the breach must be difficult or impossible of 
accurate estimation.

2. The parties must intend to provide for damages rather than a penalty.

3. The sum stipulated must constitute a reasonable pre-estimate of 
probable loss.

NOTE: All three criteria must be satisfied for an accelerated rent 
provision to be enforceable.
The burden of demonstrating unenforceability falls on the 
defaulting party.



• Relevant time for making this determination is the time of 
contracting – NOT when the breach occurs  

• Requires forward-looking assessment of market conditions 

• Measure of damages: usually the difference between what 
the tenant would have had to pay in rent for the balance of 
the term and the fair rental value of the premises for the 
balance of the term  

The damages must be difficult or impossible to estimate 
accurately

Prong 1
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Sample Language: Prong 1

• “Tenant and Landlord acknowledge and agree that it is impossible 
to estimate these accelerated rent damages accurately [or “more 
precisely”];”

or

• “Tenant and Landlord acknowledge and agree that Landlord’s 
damages caused by a Tenant breach of this lease would be difficult 
or impossible to estimate accurately.”

9



• If the parties intend the accelerated rent provision to act as a penalty 
or punitive deterrent, then the provision will be found unenforceable 
and the landlord’s recovery of future rent will be prohibited. 

• Often, the drafter of an accelerated rent provision will explicitly state 
that the contemplated damages are “liquidated damages” and/or 
“are not a penalty.” 
― Courts have relied on such descriptors as indicative of the contracting parties’ 

intent to treat accelerated rent as liquidated damages.

― However, such references in and of themselves do not ensure the enforceability 
of the provision.  

― Courts actually will look beyond the language used in the lease to determine 
whether the parties intended to provide for liquidated damages or a penalty.

The parties must intend to provide for damages rather than 
a penalty

Prong 2
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Sample Language: Prong 2

• “Payment of accelerated rent under this provision is intended not 
as a penalty but as liquidated damages;” 

or

• “Landlord may recover from Tenant, as full liquidated damages for 
Tenant’s breach, the accelerated rent damages.”

11
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• This is where most accelerated rent provisions fail

• Duty to mitigate is a factor

• Calculation must be conditioned on an assessment of future 
market conditions for the premises

― Future rental value 

― Probability of reletting the premises

• Amount to be reduced to present value

The damages sought represent a reasonable pre-estimate of 
probable loss

Prong 3



Sample Language: Prong 3

• The stipulated damages must be a reasonable pre-estimate of the 
probable loss to be suffered by the landlord: 

• “Upon breach by Tenant, Tenant shall be liable to Landlord for accelerated 
rent damages, which damages shall be limited to (a) the amounts due and 
owing prior to such termination, plus (b) the cost of repossessing the 
Premises, plus (c) Landlord’s Reasonable Attorney’s Fees, plus (d) a sum 
which, at the date of such termination, equals the present value 
(discounted at eight percent (8%) per annum [or some other reasonable 
discount rate]) of (i) the Rent and all other sums which would have been 
due and payable by Tenant hereunder for the remainder of the Term less 
(ii) the aggregate reasonable, fair market rental value of the Premises for 
the same period, accounting for the cost, time, and other factors 
necessary to relet the Premises and future market conditions bearing on 
reletting, all of which amounts shall be immediately due and payable;”
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Sample Language: Prong 3

or

• “As a result of Tenant’s breach of this Lease, Landlord shall be 
indemnified for loss of rent by lump sum payment representing the 
difference between the amount of rent which would have been paid 
in accordance with this Lease for the remainder of the Lease Term 
(using the base rent which would have been paid in accordance with 
this Lease plus all taxes, insurance, and other expenses required to 
be paid by Tenant hereunder) and the aggregate fair market rent of 
the leased property for the remainder of the Lease Term, estimated 
as of the date of termination, both of which amounts shall be 
discounted using a discount rate equal to Treasury Securities with 
maturity date approximately equal to the remaining term of the 
Lease.”

14
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• Under the lease, T is obligated to pay $10k / month in rent

• T defaults in payment of rent with one year (12 months) 
remaining in the lease term

• What is the fair market value of the rental for the premises for 
the balance of the term?
― $12k / month? No accelerated rent damages

― $8k / month? Difference ($2k / month) for remaining twelve months (total of $24k)

• Reduce the aggregate amount owed to present value
― 8% per annum likely reasonable, or

― Rate pegged to U.S. Treasury Securities with a maturity date approximately equal to the 
remaining term

Hypothetical
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Virginia Acceleration Details
• If the acceleration clause is styled as a liquidated damages provision, the clause is often presumed 

enforceable provided it does not constitute a penalty.
• Although Virginia courts recognize the legitimacy of an acceleration clause in the commercial lease context, the Virginia 

Supreme Court has declined to explicitly address whether an acceleration of rent is a valid liquidated damage or rather, an 
unenforceable penalty. Virginia Dynamics Co. v. Payne, 244 Va. 314, 318, n. 4 (1992) (stating that issue was not before 
the Court); Snyder, 227 Va. at 376, n.* (same). A stipulation between parties regarding the amount that is to be paid 
following a breach of contract is regarded as a valid liquidated damage if the amount "is not out of all proportion to the 
probable loss." Taylor v. Sanders, 233 Va. 73, 75 (1987). An agreement, however, that provides for a liquidated amount 
that is "grossly in excess of actual damages," or where the actual damage is subject to definite measurement, will be 
deemed a penalty. Id.

• 1996 case, Fairfax County Circuit Court held that an agreement providing for liquidated damages grossly in excess of 
actual damages was an unenforceable penalty. The Teachers Retirement System of the State of Illinois v. American Title 
Guaranty Corporation, 38 Va. Cir. 316 (Va. Cir. Ct. 1996). The factors considered in the opinion include the lack of a 
provision either discounting future rents to present value or providing for future credits or offsets back to tenant if the 
landlord eventually relets the premises.

• 2020 case, addressed in a footnote, the Fairfax County Circuit Court ruled similarly. See Teachers Ins. & Annuity Ass'n of 
Am. v. Prendergast Grp., Inc., 105 Va. Cir. 501, 510 n.2 (Cir. Ct. 2020). Landlord could not recover the former tenant’s 
full rent for the remainder of the lease. “Such recovery,” the court said, “would be an unenforceable penalty in gross 
excess of the actual damages suffered,” because it would allow the landlord to recover damages already mitigated.
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DC Acceleration Details
• D.C. will enforce in one of two ways. First, if the landlord terminates the lease, the 

landlord is not entitled to “future rent” but can recover damages as proscribed in the lease. 
Second, if the landlord does not terminate the lease, but allows the premises to remain 
vacant, the landlord can hold the tenant liable for payment of the full future rent.

• Also note that the D.C. District Court has cited with approval The Restatement (Second) of 
Property—Landlord & Tenant § 12.1 cmt. K, which states that a landlord may not 
terminate a lease agreement and enforce a rent acceleration clause.

• In 16 Cobalt LLC, the D.C. District Court held that the landlord could not enforce an 
accelerated rent clause to collect future rent because the parties terminated the lease. 16 
Cobalt LLC v. Harrison Career Institute, (2008). Instead, the court found that the landlord 
could recover “damages” due to the tenant’s abandonment. These damages accounted for 
rent amounts the landlord received from reletting the premises to other tenants. The court 
also held that it could not yet calculate damages for the remaining unexpired term of the 
lease, but the landlord could sue periodically as the damages accrued. 



Maryland Acceleration Details 1/2

In Charles Mall Co. L.P. v. Osorio, the Circuit Court of Fairfax County in Virginia interpreted Maryland law as required by 
a contract’s choice of law clause. 2012 Va. Cir. LEXIS 102. The partied signed and executed a Guaranty after executing the 
five-year lease at issue, which included a liquidated damages clause reading as follows: 

[F]or the purpose of inducing [the Plaintiff] to enter into such Lease, the undersigned, jointly and severally, do hereby 
absolutely and unconditionally guarantee to [the Plaintiff], its successors and assigns, the full and prompt payment when 
due, of all rents . . . due under said Lease . . . .

One year before the five-year lease would have expired, the tenant abandoned the premises. The plaintiff then sued to 
recover rents for the fifth year of the lease. The court held that the liquidated damages was valid and not unconscionable 
under Maryland law. Specifically, the court conducted a factual analysis under each part of the 3-part test. Under part 1, the 
court found that the parties did not include a specific sum because, at the time of signing, they did not have the knowledge 
of when or if the tenant would default. Instead, the parties intentionally included a formula to estimate the plaintiff’s 
damages in the event of default. That formula fulfills part 1 because it "provide[s] . . . clear and unambiguous terms for a 
certain sum" and it allows for reasonable "compensation for the damages anticipated by the breach." Part 2 was met 
because the damages were based on the agreed-upon monthly rent for the period that remained of the lease term. Finally, 
part 3 was met because it was clear from the parties’ signatures on the lease that the parties intended the provision to be 
binding on all parties before the breach. 
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Maryland Acceleration Details 2/2

Maryland allows accelerated rent as liquidated damages and applies a 3-part test to determine whether a lease’s liquidated 
damages clause is valid. If the accelerated rent looks like a “penalty,” a court will find it unenforceable.

Maryland courts have held that there are three essential elements of a valid and enforceable liquidated damages clause: 
“First, such a clause must provide in clear and unambiguous terms for a sum certain. Secondly, the liquidated damages must 
reasonably be compensation for the damages anticipated by the breach. Thirdly, liquidated damage clauses are by their 
nature mandatory binding agreements before the fact which may not be altered to correspond to actual damages determined 
after the fact.” Barrie Sch. v. Patch, 401 Md. 497, 509 (2007) (citing Bd. of Educ. v. Heister, 392 Md. 140, 156 (2006)).

Saul Holdings L.P. v. Raquel Sales, Inc., 2009 Md. Cir. Ct. LEXIS 10 (Md. Cir. Ct. 2009) involved a ten-year lease in a 
shopping center. Under the lease, the landlord could seek liquidated damages from a defaulting tenant. The liquidated 
damages would be equal to “the sum of minimum monthly rent (at the time of default), plus the average monthly 
percentage rent for the two years preceding the default, plus additional rent calculated at the amount paid before the default, 
multiplied by the number of months remaining in the lease term and discounted to present value at a rate of six percent 
(6%).” The landlord had to credit the tenant any rent received as a result of the re-letting of the premises at the end of the 
original lease term. The court rejected the accelerated rent claim, finding that the liquidated damages clause created an 
“unfair estimate of actual damages.” Specifically, the court noted that the lease provided for payment of rent for an 
approximately seven-year period while also awarding possession of the premises to the landlord. If the court granted 
liquidated damages under the wording of the lease, there would be no incentive for the landlord to mitigate its damages 
caused by the breach. The court concluded that the liquidated damages clause was an unenforceable penalty.

19
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• Accelerated rent provision constitutes an unenforceable penalty

• No language in the lease classifying accelerated rent as liquidated damages 
or deeming the provision “not a penalty”

• Formula set forth in the lease fails to account for future market 
conditions or deduct the fair market rental value of the premises for the 
balance of the lease

• Fair market value at time of breach is actually greater than rental rate 
set forth in the lease

• The amount of accelerated rent bears no relation to the actual damages 
likely to be suffered by the landlord 

Defenses to Enforcement



Duty to Mitigate

• Under common law, a landlord had no duty to accept or procure a 
new tenant in order to mitigate damages (i.e., take reasonable 
action to avoid additional injury or loss) resulting from a tenant's 
breach of a lease, including with respect to an abandonment or 
refusal to occupy its premises.

21



Duty to Mitigate

• The modem trend, followed in approximately half of the states, is to 
require commercial landlords to mitigate damages. This modern view 
characterizes the lease as a contract rather than a conveyance of 
real estate, and it is an established principle of contract law that 
parties to an agreement have a duty to mitigate their damages.

22



Duty to Mitigate

• Better to address this in the Lease instead of leaving up to the 
courts.

23



Duty to Mitigate - Sample

• If Landlord terminates this Lease, Landlord shall use commercially reasonable efforts 
to mitigate Landlord’s damages, provided, however, such efforts shall not require 
Landlord to (a) lease the Premises prior to any other available space in the Building, 
(b) accept terms for the re-leasing of all or any portion of the Premises, and (iii) any 
that are less than the then prevailing market terms for comparable space in 
Comparable Buildings, as reasonably determined by Landlord, or (c) accept as a 
tenant any person or entity that does not meet Landlord’s reasonable standards for 
financial capability and business reputation.  Any failure to mitigate as described 
herein with respect to any period of time shall only reduce the Rent and other 
amounts to which Landlord is entitled hereunder by the reasonable rental value of the 
Premises during such period. In recognition that the value of the Building depends on 
the rental rates and terms of leases therein, Landlord’s rejection of a prospective 
replacement tenant based on an offer of rentals below Landlord’s published rates for 
new leases of comparable space at the Building at the time in question, or at 
Landlord’s option, below the rates provided in this Lease, or containing terms less 
favorable than those contained herein, shall not give rise to a claim by Tenant that 
Landlord failed to mitigate Landlord’s damages.
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More Mitigation Language – LL Friendly

Notwithstanding anything to the contrary set forth in this Lease, Tenant may where appropriate assert as a defense to any 
claim by Landlord for monetary damages any failure by Landlord to use commercially reasonable efforts to mitigate its 
damages once Landlord has obtained full and complete legal and physical possession of the Premises, including, without 
limitation, a final and non-appealable legal right to relet the Premises free of any claim of Tenant; provided, however, that 
in no event shall Landlord’s duty to mitigate hereunder require Landlord to:  (i) relet the Premises for the same term as the 
term then remaining under this Lease; (ii) relet the Premises at its then fair market value; (iii) relet the Premises to a new 
tenant: (1) whose use would not be consistent with the then current or proposed tenant mix within the Shopping Center, as 
determined by Landlord in its sole discretion, (2) which does not have suitable business experience or a reputable business 
reputation within the community for their proposed use of the Premises, (3) whose use would place an undue burden on the 
Common Areas or any other portion of the Shopping Center (including, without limitation, any use which would adversely 
affect parking in the Shopping Center), (4) whose use would violate any financing agreement to which Landlord is a party, 
including, without limitation, any Mortgage, or (5) whose use violates any restrictive or exclusive use provisions then in 
effect or would cause Landlord to be in breach of any co-tenancy requirements in any other leases for space within the 
Shopping Center; (iv) spend any money for outside advertising with respect to the renting of the Premises, unless Tenant 
pays for such outside advertising in advance; (v) relet the Premises over any similar vacant space in the Shopping Center; 
or (vi) lease only a portion(s) of the Premises unless Landlord determines to do so in its sole discretion.  In addition, the
real estate broker(s) chosen by Landlord to relet the Premises shall be determined by Landlord in its sole discretion.

25
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Remedies with NPV – T-Bills
• The term “Additional Damages” means, at Landlord’s option, … (z) to the extent permitted by law, an amount equal to 

the sum of (I) the present value (on the date of Landlord’s early termination) of the aggregate of the Rent and Additional 
Rent due or which would have become due through the expiration of this Lease in the absence of Landlord’s early 
termination, plus (II) all expenses (including broker and attorneys’ fees) and value of all vacancy periods reasonably 
projected by Landlord to be incurred in connection with the reletting of the Premises, minus (III) the present value (on 
the date of Landlord’s early termination) of the aggregate of the Rent and Additional Rent that would be received by 
Landlord upon reletting of the Premises from the end of the vacancy period reasonably projected by Landlord through 
the expiration of the scheduled Lease Term, which liquidated and agreed final Additional Damages amount shall be due 
and payable to Landlord in a lump sum on demand.

• For purposes of this Section, “present value” shall be computed by using a discount factor equal to the yield of the 
United States treasury note or bill, as appropriate, having a maturity period approximately commensurate to the 
remainder of the Lease Term, and, for the purpose of calculating Additional Rent for the period after Landlord’s early 
termination of this Lease shall be deemed to be an amount equal to the average annual Additional Rent which Tenant 
was obligated to pay from the commencement of the Lease Term to the time of Default, or during the preceding two (2) 
full Lease Years, whichever period is shorter, and Landlord may bring suit to collect any such present value at any time 
after a Default.
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Sample Remedies Provision – CA Style
(i) The Worth at the Time of Award of the unpaid Basic Monthly Rent, Additional Rent and other sums due and
payable which had been earned at the time of termination; plus
•
(ii) At the election of Landlord, either (1) the Indemnity Payments set forth below; or (2) the worth at the time of
award of the amount by which the unpaid Basic Monthly Rent, Additional Rent or other sums due and payable for the balance of
the Lease Term after the Default exceeds the amount of such rental loss that Tenant proves could have been reasonably avoided;
plus
•
(iii) Any other amount necessary which is to compensate Landlord for all the detriment proximately caused by
Tenant’s failure to perform Tenant’s obligations under this Lease, or which, in the ordinary course of things, would be likely to
result therefrom, including, without limitation, any costs or expenses incurred by Landlord: (1) in retaking possession of the
Leased Premises; (2) in maintaining, repairing, preserving, restoring, replacing, cleaning, altering or rehabilitating the Leased
Premises or a portion thereof, including such acts for re-letting to a new tenant or tenants; (3) for leasing commissions; or (4) for
any other costs necessary or appropriate to re-let the Leased Premises.
•
The “Worth at the Time of Award” of the amounts referred to in Sections 20 (b) (i) and (ii) is computed by (1) allowing
interest at the Default Rate on the unpaid rent and other sums due and payable from the termination date through the date of
award (2) adding the Basic Monthly Rent, Additional Rent or other sums due and payable for the balance of the Lease Term
after the date of the award and then (3) discounting that sum at a rate equal to one (1) whole percentage point above the discount
rate in effect (as of the date of award) at the Branch of the Federal Reserve Bank located in Richmond, Virginia.
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Remedies with NPV Federal Reserve
• Tenant shall remain liable to Landlord for (x) any Rent, damages or other sums which may be due or sustained prior to
such termination, (y) all reasonable costs, fees and expenses (including attorneys’ fees, brokerage commissions, advertising
costs, and expenses incurred in placing the Premises in a first-class rentable condition) incurred by Landlord in pursuit of its
remedies hereunder and in renting the Premises to others from time to time; and (z) additional damages which at Landlord’s
election shall be either:
• (i) an amount equal to the Rent which would have become due from the date of such termination through the
expiration of the Term (or what would have been the expiration of the Term but for any termination thereof), less the net avails
of reletting, if any, which Landlord receives during such period from others to whom the Premises may be rented (other than
any Additional Rent received as a result of any failure of such other Person to perform any of its obligation to Landlord), which
amount shall be due and payable by Tenant to Landlord on the dates such Rent and other sums above specified are due under
this Lease; any suit or action brought to collect any such damages for any month shall not in any manner prejudice the right of
Landlord to collect any damages for any subsequent month by a similar proceeding; or
• (ii) accelerated damages in an amount equal to the present value (as of the date of such termination) of Rent which
would have become due through the expiration of the Term (or what would have been such expiration but for any termination
thereof), which liquidated and agreed final damages shall be payable to Landlord in one lump sum on demand. For purposes of
this Section, "present value" shall be computed by discounting such amount to present worth at a discount rate equal to one (1)
percentage point above the discount rate then in effect at the Federal Reserve Bank nearest to the location of the Shopping
Center. Damages shall be due and payable immediately upon demand by Landlord following any termination of this Lease or
Tenant’s right to possession of the Premises pursuant to this Section.



Mitigation Provisions Checklist

• Landlord shall have no obligation to solicit or entertain negotiations with any other prospective tenants for the Premises
until Landlord shall have obtained legal possession of the Premises.

• Landlord shall not be obligated to enter into a lease with any proposed Substitute Tenant (i) whose use would violate any
restriction, covenant, or requirement contained in the lease of another tenant of the Building, or which would be
incompatible with the operation of the Building as a high quality building or (ii) which does not have, in Landlord's
reasonable opinion, sufficient financial resources to fulfill its financial obligations under such lease.

• Landlord shall have the right to lease the Premises either in its entirety or in two or more increments, and Landlord shall
have no obligation to lease the Premises in preference to other then-available space in the Building, if any.

• Landlord shall not be obligated to lease the Premises to a Substitute Tenant for a rental less than Landlord’s
determination of the fair market rental then prevailing for comparable space in first-class buildings in [the market],
taking into account the age and finishes of the Building ….

• Landlord shall not be obligated to enter into a new lease with a Substitute Tenant if an assignment or subletting to such
Substitute Tenant would be prohibited under this Lease.

• Upon listing the Premises as available for lease in CoStar (or its successor or another similar listing service if CoStar no
longer then exists) and using commercially reasonable efforts to re-let the Premises after an Event of Default subject to
the terms of this Section, Landlord shall be deemed to have fully satisfied Landlord's obligation to mitigate damages
under this Lease and under any law or judicial ruling in effect on the date of this Lease or at the time of the Event of
Default.

29



COVID – Looking Back

Looking back, Courts almost universally found that COVID-19 did not excuse the 
payment of rent from commercial tenants.

• GAP case in NY.  Tenant argued the pandemic was a “casualty”. Court rejected this 
argument as well as frustration of purpose.  The Gap Inc. v Ponte Gadea New York 
LLC (S.D.N.Y. 2021 WL 861121)

• Equinox Gym case in NY.  Similarly, the court rejected that a shutdown of a few 
months did not frustrate the purpose of a 15 year lease. CAB Bedford LLC v. Equinox 
Bedford Ave Inc. (2020 WL 7629593 (N.Y. Sup.))

Bottom Line:  Courts enforced leases and rejected force majeure arguments and 
theories such as frustration of purpose.
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Force Majeure 
Definition is Key 

I. In the previous clause, the definition
of Force Majeure is the key

II. Force Majeure shall mean an event or 
circumstance which is beyond the 
control and without the fault or 
negligence of the party affected and 
which by exercise of reasonable 
diligence the party affected was 
unable to prevent provided that event 
or circumstance is limited to the 
following:
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Force Majeure 
Sample Clause

Force Majeure is a creature of contract.   Thus, Force 
Majeure clauses are VERY fact specific.  You have to 

review each contract and review the specific 
language/definition of “Force Majeure.

Sample Clause - “Neither party is responsible for any 
failure to perform its obligations under this contract, 

if it is prevented or delayed in performing those 
obligations by an event of Force Majeure.”
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Defining Force Majeure

I. (a)  riot, war, invasion, act of foreign enemies, acts of terrorism, civil 
war, rebellion, revolution, insurrection of military, compulsory 
acquisition by any governmental entity

II. (b)  Acts of God including earthquakes, flood, fire, and other 
physical natural disasters.

III. (c)  strikes at a National Level or industrial disputes on a national 
level
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Commercial Leases - Read the Clause

I. Most commercial leases contain a force 
majeure clause.

II. Typically this clause is considered 
“boilerplate” and not negotiated.

III. Normally the clauses are pro-landlord 
and expressly exclude rent as an 
obligation that can be forgiven.*

IV. But not all force majeure clauses are the 
same and you have to read the language.  
Some do not expressly exclude rent and 
some do not include pandemics as a 
force majeure event.
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Doctrine of Impossibility 

For leases that do not have 
force majeure clauses, or even 

those that do depending on 
the circumstances, another 
defense tenants will raise is 
the doctrine of impossibility.

Think about situations where 
the Governor has shut down 

your business and it is 
impossible to make use of the 

premises.
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Doctrine of Impossibility

The party relying on the defense must typically establish

(1) the unexpected occurrence of an intervening act

(2) that such occurrence was of such a character that its non-
occurrence was a basic assumption of the agreement of the 
parties

(3) that the occurrence made performance impracticable. A critical 
factor is whether the party agreed in the lease to assume the 
risk of performance, whether possible or not. 
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Business Interruption Insurance?

• Most landlords require tenants carry this and they also carry it themselves.

• A common ISO Endorsement expressly excludes coverage for viruses.

• Insurance denied coverage
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Thank You

John G. Kelly
Shareholder
Bean Kinney & Korman
jkelly@beankinney.com
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