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“An understanding 

of stare decisis and the use of 

precedent should infuse all 

aspects of appellate 

advocacy.”

Mary Massaron Ross, An Advocate's Toolbox 
Techniques to Help Appellate Lawyers Evaluate 
Precedent and Craft Analytically Precise 
Arguments, Mich. B.J., Aug. 2002, at 24, 25



What is
Stare Decisis?



Literally: 

Stare decisis means,
in Latin, “to stand by 
things decided.”

Cornell Legal Information Institute



A typical definition: 

• “The doctrine of precedent, 
under which a court must follow 
earlier judicial decisions when 
the same points arise again in 
litigation.”

• STARE DECISIS, Black's Law Dictionary
(11th ed. 2019)



• “The legal doctrine of stare decisis derives from the Latin maxim 

‘stare decisis et non quieta movere,’ which means to stand by the thing 

decided and not disturb the calm.”

• “The doctrine reflects respect for the accumulated wisdom of judges who 

have previously tried to solve the same problem.”

Ramos v. Louisiana, 140 S. Ct. 1390, 1411 (2020) 
(Kavanaugh, J., concurring)



And so . . . 

• “Our precedent is to be 
respected unless the most 
convincing of reasons 
demonstrates that adherence to 
it puts us on a course that is sure 
error.” 

Citizens United v. Fed. Election Comm’n,
558 U.S. 310, 362 (2010)



The Famous 
Brandeis Line:

• “Stare decisis is usually the wise 

policy, because in most matters it is 

more important that the applicable 

rule of law be settled than that it be 

settled right.”

Burnet v. Coronado Oil & Gas Co., 285 U.S. 393, 406 

(1932) (Brandeis, J., dissenting), overruled 

by Helvering v. Bankline Oil Co., 303 U.S. 362 (1938)



• “Respecting stare decisis means 
sticking to some wrong 
decisions.”

Kimble v. Marvel Ent., LLC, 576 U.S. 446, 455 (2015)



“Horizontal” 

v. 

“Vertical” 
Precedent

• “The idea of vertical precedent . . . is a 

widely accepted feature of a judicial 

system in which lower courts are called 

“lower” for a reason, and one of those 

reasons is that these lower courts are 

expected . . . to treat higher court 

decisions . . . as if they were law 

themselves.”

Frederick Schauer, Stare Decisis-Rhetoric and Reality in 
the Supreme Court, 2018 Sup. Ct. Rev. 121, 127 (2018)



“Horizontal”

v. 

“Vertical” 
Precedent

• “From the standpoint of a vertical-

precedent-accepting court

other than the Supreme Court,

the Constitution truly is what the 

Supreme Court says it is.”

Frederick Schauer, Stare Decisis-Rhetoric and Reality 
in the Supreme Court, 2018 Sup. Ct. Rev. 121, 127 
(2018)



Thus . . . 

• "As intermediate appellate judges we make up the Light Brigade in the army of 

the judiciary. We look down for the facts and up for the law. Where the rule is 

explicit, as it is here, it is not ours '… to reason why.’ Brilliant concept or grievous 

blunder, we must accept it as it is given to us by higher authority. Indeed, we have 

no jurisdiction to do otherwise." 

Myers v. Carini, 262 Cal.App.2d 614, 620 (1968) 
(quoting Tennyson's "The Charge of the Light Brigade")



and . . .

• “Although decided over 55 years ago,” a supreme 

court case that “has not been disapproved or qualified 

. . . is still binding on all inferior courts of this state.” 

Lawrence Tractor Co. v. Carlisle Ins. Co., 202 Cal.App.3d 949, 954 (1988)



Reluctant Certification of Extraditability, In the Matter of the Extradition of 
Christopher Philip Ahn, 2:19-cv-05397 (C.D. Cal. Dkt. #233, May 9, 2022)

• "Although I conclude that the law requires me to certify [for extradition], I do not think it's the right 

result, and I hope that a higher court will either tell me I'm wrong or itself block the extradition."

• "Certainly no one could have ever imagined a case like this one . . . ." 

• "This case is like no other."

• "I hope that a judge or judges tasked with fixing law instead of simply following it will do just that." 

• "the [] law by which I am bound does not foreclose a higher court [from reaching a different result]" 

• "I regret that I am too weak, in power if not in will, to save [Ahn] from the threat of torture and 

assassination by [an] outcast nation." 

Id. at pp 2, 35, 47, 49, 52



Stare Decisis 

is about 

Horizonal 
Precedent:  

• “When we switch from vertical to horizontal

authority, however, things are neither so easy 

nor so well accepted.” 

• “Horizontal precedent -- stare decisis -- is the 

obligation of a court to follow the previous 

decisions of the same court, hence the idea 

that this obligation is horizontal and not 

vertical.” 

Frederick Schauer, Stare Decisis-Rhetoric and Reality in 
the Supreme Court, 2018 Sup. Ct. Rev. 121, 127 (2018)



Stare Decisis 

is about 

Horizonal 
Precedent:  

• “The core idea is that stare 

decisis grants authority to 

the past simply because of 

its pastness.”

Frederick Schauer, Stare Decisis-Rhetoric and Reality 
in the Supreme Court, 2018 Sup. Ct. Rev. 121, 127 
(2018) 



Stare decisis is a "compromise between the 
past and the future." 

— Todd E. Freed, Comment, Is Stare Decisis Still the 
Lighthouse Beacon of Supreme Court Jurisprudence?:
A Critical Analysis, 57 Ohio St. L.J. 1767, 1777 (1996)



Don’t forget courts of appeals sitting en banc 

• “ [W]hen a court of appeals sits en banc . . . the no-panel-overruling 

rule does not apply . . . . Not surprisingly, many of the [intermediate] 

appellate opinions that discuss statutory stare decisis have been 

written in en banc cases.” 

Amy Coney Barrett, Statutory Stare Decisis in the Court of Appeals,
73 Geo. Wash. L. Rev. 317 (2005) 



Virtues

“Stare decisis is the preferred course” because it . . . 

• “promotes the evenhanded, predictable, and consistent development of legal 
principles,” 

• “fosters reliance on judicial decisions,” and 

• “contributes to the actual and perceived integrity of the judicial process.”

Janus v. Am. Fed'n of State, Cnty., & Mun. Emps., Council 31, 138 S. Ct. 2448, 2478 (2018)



Virtues

• “[S]tare decisis embodies an 

important social policy.

It represents an element of 

continuity in law, and is rooted in 

the psychologic need to satisfy 

reasonable expectations.”

Helvering v. Hallock, 309 U.S. 106, 119 

(1940)



Commentators: 

• Stare decisis is intended to promote values such as 

o fairness, 
o stability, 
o predictability, and 
o efficiency

James C. Rehnquist, The Power That Shall Be Vested in a Precedent: Stare Decisis, the Constitution, and the 

Supreme Court, 66 B.U.L. Rev. 345, 347-48 (1986) 



When did it take hold in 
the U.S.?



• “Unlike vertical precedent . . . stare decisis is a relatively 
recent invention in the history of the common law.”

Frederick Schauer, Stare Decisis-Rhetoric and Reality in the Supreme Court,
2018 Sup. Ct. Rev. 121, 127 (2018)



And yet, in 1807:

• “Shall it be said that no part of our law is fixed and settled, except what is positively and 

expressly enacted by statute? . . . Shall it be said that all this important and extensive branch of 

the law is uncertain and fluctuating, dependent on the ever varying opinions and passions of 

men, and liable to change with every change of times and circumstances? Shall it be said that 

each individual judge may rightfully disregard the decisions of the court to which he belongs, 

and set up his own notions, his prejudices, or his caprice, in opposition to their solemn 

judgment? This is not the principle of our law; this is not the tenure by which we hold our rights 

and liberties.”

Ex parte Bollman, 8 U.S. 75, 87–88 (1807)



• “Stare decisis is one of [the law’s] favourite and most fundamental maxims.

It is behind this wise and salutary maxim that courts and judges love to take 

refuge, in times and circumstances that might induce them to doubt of 

themselves, to dread the secret operation of their own passions and prejudices, 

or those external influences, against which, in the imperfection of our nature, 

our minds can never be sufficiently guarded.” 

Ex parte Bollman, 8 U.S. 75, 87–88 (1807)



Constitution
vs. Statutes

• “[Stare decisis] is at its weakest when we 

interpret the Constitution because our 

interpretation can be altered only by 

constitutional amendment or by 

overruling our prior decisions.”

Agostini v. Felton, 521 U.S. 203, 235 (1997)



more re Constitutional 
Overrulings

• “[T]he doctrine is “at its weakest

when we interpret the Constitution”

because a mistaken judicial 

interpretation of that supreme law 

is often “practically impossible” to 

correct through other means.

Ramos v. Louisiana,

140 S. Ct. 1390, 1405 (2020)



• “And stare decisis applies with 

perhaps least force of all to decisions 

that wrongly denied First Amendment 

rights.”

Janus v. Am. Fed'n of State, Cnty., & Mun. Emps., 
Council 31, 138 S. Ct. 2448, 2478 (2018)



On the other hand . . . (Statutory Precedent)

• “We have said also that the burden borne by the party advocating the 

abandonment of an established precedent is greater where the Court is 

asked to overrule a point of statutory construction.”

• “Considerations of stare decisis have special force in the area of statutory 

interpretation, for here, unlike in the context of constitutional 

interpretation, the legislative power is implicated, and Congress remains 

free to alter what we have done.”

Patterson v. McLean Credit Union, 491 U.S. 164, 173 (1989), superseded by statute.



• “The Supreme Court has long 

given its cases interpreting 

statutes special protection

from overruling.”

Amy Coney Barrett, Statutory Stare Decisis in the Court of 
Appeals, 73 Geo. Wash. L. Rev. 317 (2005)



• “This variety of approaches means that stare decisis 

effectively comes in three different strengths in the 

Supreme Court: 

• ‘statutory strong,’ 

• ‘common law normal,’ and 

• ‘constitutional weak.’” 

Barrett, Statutory Stare Decisis in the Court of Appeals, 73 Geo. Wash. L. Rev. 317 (2005) 
(citing William N. Eskridge, Jr., Overruling Statutory Precedents, 76 Geo. L.J. 1361, 1362 
(1988))



Rationales for “Statutory Stare Decisis”

1.  Congressional Acquiescence

i.e., “the belief that congressional inaction following the Supreme 

Court's interpretation of a statute reflects congressional 

acquiescence in it.”

Amy Coney Barrett, Statutory Stare Decisis in the Court of Appeals, 73 Geo. Wash. L. Rev. 317 (2005)



2. Separation of Powers (per Justice Hugo Black and others): 

• Statutory interpretation inevitably requires the resolution of statutory ambiguity.

• This resolution inevitably requires some degree of policymaking.

• The Court should be “deeply uncomfortable” undertaking a policymaking role.

• The Court’s first resolution of statutory ambiguity—“and the attendant policymaking” 

—is unavoidable. 

• But in later cases, the Court “ought to avoid judicial policymaking by observing 

statutory stare decisis.” 

• Failing to do so would usurp legislative power.
Amy Coney Barrett, Statutory Stare Decisis in the Court of Appeals, 73 Geo. Wash. L. Rev. 317 (2005)



Deference to What, Exactly?



Not

• - obiter dictum (ob-i-tər dik-təm) [Latin “something said in 

passing”] (18c) A judicial comment made while delivering a judicial 

opinion, but one that is unnecessary to the decision in the case

and therefore not precedential (although it may be

considered persuasive).



Actual Holdings Only

• “In the course of the opinion of the court, 

expressions occur which . . . are beyond 

the point involved and, therefore, do not 

come within the rule of stare decisis.”

Humphrey's Ex'r v. United States, 295 U.S. 602, 626 (1935)



• “It is a truism that later courts are bound by the holding

of a decision and not by obiter dicta. But what this means in a 

given case is subject to debate.” 

Mary Massaron Ross, An Advocate's Toolbox Techniques to Help Appellate Lawyers Evaluate Precedent 
and Craft Analytically Precise Arguments, Mich. B.J., Aug. 2002, at 24, 25–26



Dicta Ain’t Necessarily So

Daily Journal, Sept. 6, 2022

• In California, stare decisis extends only to the ratio 

decidendi of a decision, not to supplementary or 

explanatory comments included in an opinion (i.e., 

dicta). 

• But this isn’t a uniform approach (e.g., AZ, IL, MD, 
MN).



Necessity Model

• Stare decisis applies to a “holding,” which is a statement in an opinion 

that is necessary to the outcome of a case.

Shatz & Strauss, Dicta Ain’t Necessarily So, Daily Journal, Sept. 6, 2022



Adjudicative Model

• A “rarer and broader view of precedent.”

• The Adjudicative Model “treats a ruling as authoritative and binding if it 

expressly resolves an issue that was part of the case — even if not 

‘necessary’ to the disposition of that case.”

Shatz & Strauss, Dicta Ain’t Necessarily So, Daily Journal, Sept. 6, 2022



Ratio Decidendi

• “i.e., the principle or rule that constitutes the 

basis of the decision and creates binding 

precedent.” 

Shatz & Strauss, Dicta Ain’t Necessarily So, Daily Journal, Sept. 6, 2022

• The ratio decidendi is ‘the principle of law on 
which the decision is based.’ A minimalist 
approach makes only the rule, or ratio decidendi, 
binding. 

Mary Massaron Ross, An Advocate's Toolbox Techniques to Help Appellate 
Lawyers Evaluate Precedent and Craft Analytically Precise Arguments, 
Mich. B.J., Aug. 2002, at 24, 26



Result

• “This view of precedent ignores or discounts 

the articulated rationale in favor of binding 

future courts based on the outcome in light 

of the material facts.”

Mary Massaron Ross, An Advocate's Toolbox Techniques to 
Help Appellate Lawyers Evaluate Precedent and Craft 
Analytically Precise Arguments, Mich. B.J., Aug. 2002, at 24, 
26



Articulated Rule

• “A third approach, the announcement 

approach, makes the articulated rule 

binding. The breadth with which a rule is 

announced will therefore have a great deal of 

impact on how broadly the decision will 

apply as precedent.”

Mary Massaron Ross, An Advocate's Toolbox 
Techniques to Help Appellate Lawyers Evaluate 
Precedent and Craft Analytically Precise Arguments, 
Mich. B.J., Aug. 2002, at 24, 26



What is Stare 
Decisis not?



Stare 
Decisis... 

is not constitutional 
or statutory.

is only a policy and 
practice.



Though Justice Kavanaugh said . . . 

• “Stare decisis is rooted in Article III of the Constitution and 

is fundamental to the American judicial system and to the 

stability of American law.”

Dobbs v. Jackson Women's Health Org., 142 S. Ct. 2228, 2306 (2022) 
(Kavanaugh, J., concurring)



From the Supreme Court:

• “[S]tare decisis isn't supposed to be the art of methodically ignoring what 

everyone knows to be true.”

• “Of course, the precedents of this Court warrant our deep respect as embodying 

the considered views of those who have come before. But stare decisis has never 

been treated as ‘an inexorable command.’”

Ramos v. Louisiana, 140 S. Ct. 1390, 1405 (2020)



• “But stare decisis is a principle of policy and not a 

mechanical formula of adherence to the latest 

decision, however recent and questionable, 

when such adherence involves collision with a 

prior doctrine more embracing in its scope, 

intrinsically sounder, and verified by experience.”

Helvering v. Hallock, 309 U.S. 106, 119 (1940)



Back to Justice Brandeis  

• “Stare decisis is not, like the rule of res 

judicata, universal inexorable command.”

• “[It] is not inflexible.”

• “Whether it shall be followed or departed 

from is a question entirely within the 

discretion of the court . . . .”

Burnet v. Coronado Oil & Gas Co., 285 U.S. 393, 406 (1932) 

(Brandeis, J., dissenting), overruled by Helvering v. Bankline 

Oil Co., 303 U.S. 362  (1938)



Breach of Judicial 
Oath?

• “It is the Constitution which 

[we swear] to support and defend, 

not the gloss which [our] 

predecessors may have put on it.” 

William O. Douglas, Stare Decisis, 49 Colum. L. Rev. 735, 736 (1949)



Perpetuate Injustice? 
Errors?

• “[T]he whole function of the

[stare decisis] doctrine is to make 

us say that what is false under 

proper analysis must nevertheless 

be held to be true, all in the interest 

of stability.”

Antonin Scalia, A Matter of Interpretation: Federal 
Courts and the Law 139-40 (Princeton, 1997) 



• “Implicit in Justice Scalia’s skepticism is the view that

a Justice's oath and obligation is to the Constitution itself

and not to the previous Justices of the Supreme Court, and 

thus, implicitly, that the norm of stare decisis has a 

nonconstitutional and thus inferior status.”

Frederick Schauer, Stare Decisis-Rhetoric and Reality in the Supreme 
Court, 2018 Sup. Ct. Rev. 121, 127 (2018)



• Should SCOTUS abandon stare decisis? 

James C. Rehnquist, The Power That Shall Be Vested in a Precedent: Stare Decisis, 

the Constitution, and the Supreme Court, 66 B.U. L. Rev. 345, 371-75 (1986) 



•Should Congress abrogate stare decisis

by statute? 

See generally Michael Stokes Paulsen, Abrogating Stare Decisis by 
Statute: May Congress Remove the Precedential Effect of Roe and 
Casey?, 109 Yale L.J. 1535 (2000)



Has Stare 
Decisis been 
our Reality?

“No precedent is truly settled . . . . No prior decision 

is actually immune from being overruled. In fact, 

there have been no fewer than 300 reversals in the 

[U.S. Supreme Court’s] history.” 

Vincent Martin Bonventre, With Roe v. Wade in the Balance, 
Understanding Constitutional Precedent,
N.Y. St. B.J., July/August 2022, at 8, 9.



Library of Congress

Table of Supreme Court Decisions Overruled by Subsequent Decisions:

https://constitution.congress.gov/resources/decisions-overruled/



Simply for 
the Sake of 
“Pastness”?

“[T]he virtues of stare decisis are hardly self-evident to 

the decision maker who is urged to make what she 

perceives to be an incorrect decision.” 

“[T]hus . . . stare decisis is a virtue . . . that is far more 

often preached than practiced.”

Frederick Schauer, Stare Decisis-Rhetoric and Reality in the 
Supreme Court, 2018 Sup. Ct. Rev. 121, 127 (2018)



Notable SCOTUS Overrulings



Brown v. Bd. of 
Education (1954)

(overruled 1896 Plessy v. Ferguson 
opinion’s “separate but equal” 
holding)



Loving v. Virginia 
(1967)

(overruled 1883 Pace v. Alabama 
decision that upheld state laws  
banning interracial 
marriage/relationships)



Gideon v. 
Wainwright
(1963)

(overruled 1942 Betts v. Brady 
decision holding that indigent 
defendants had no right to
gov’t-appointed counsel)



Lawrence v. Texas 
(2003)



Trump v. 
Hawaii (2018)

(overruled 1944 Korematsu v. 
United States, which had upheld 
president’s power to intern 
American citizens of Japanese 
descent — or was it dictum?) 



Prof. Vincent Martin Bonventre: 

• “There is not much clamor in current public debate for a return to . . . to prosecutions 

without the right to counsel, to criminal investigations without search and seizure 

protections, to racial segregation, to anti-miscegenation laws or to various other 

formerly approved aspects of American life, even though they had all been endorsed 

by Supreme Court precedents.” 

• “To the contrary, the landmark decisions that later overruled those precedents are 

mostly taken for granted today and celebrated as part of our national heritage.”



• “But, to be sure, none of this is to suggest that overruling 

precedents is an unalloyed good, nor to suggest that a change in 

views at the Supreme Court is always to be welcome.”



Dobbs v. Jackson 
Women’s Health 
Organization (2022)

(overruled 1973 Roe v. Wade and 
1993 Planned Parenthood v. Casey
decisions, which had recognized a 
constitutional right to privacy that 
included abortion)



Dobbs: Stare Decisis goes Viral



July 20, 2022



Current Approaches to Stare Decisis

Prof. Michael G. Schietzelt on contemporary stare decisis, as compared to the typical 20th-
Century approach:

• “Unlike the comparatively simple analysis recounted above, the 

paradigmatic analysis now resembles a jazz standard, beginning with a 

recitation of the stare decisis tune and transitioning to an improvisational 

free-for-all before concluding.”

Wrong Enough to Fix: Measuring and Weighing Wrongness in Ramos v. Louisiana,
34 Regent U. L. Rev. 515, 519 (2022)



U.S. Supreme 
Court



Ramos (2020): the “Wrongness” Tests

• “To balance these considerations, when it 

revisits a precedent this Court has 

traditionally considered ‘the quality of the 

decision's reasoning; its consistency with 

related decisions; legal developments since 

the decision; and reliance on the decision.’”



Ramos (2020): the “Wrongness” Tests

• “First, is the prior decision not just wrong, but grievously or egregiously wrong?”

• “Second, has the prior decision caused significant negative jurisprudential or real-

world consequences?”

• “Third, would overruling the prior decision unduly upset reliance interests?”

Ramos v. Louisiana, 140 S. Ct. 1390, 1414 (2020) 

(Kavanaugh, J., concurring)



The Dobbs Factors

“Our cases have attempted to provide a framework for deciding when 

a precedent should be overruled, and they have identified factors 

that should be considered in making such a decision. Janus v. State, 

County, and Municipal Employees, 585 U.S. __,  138 S.Ct. 2448, 2478-

2479, 201 L.Ed.2d 924 (2018); Ramos v. Louisiana, 590 U.S. __, 140 

S.Ct. 1390, 1414-1416, 206 L.Ed.2d 583 (2020) (KAVANAUGH, J., 

concurring in part).”



“In this case, five factors weigh strongly in favor of overruling Roe and Casey:

• the nature of their error, 

• the quality of their reasoning, 

• the “workability” of the rules they imposed on the country, 

• their disruptive effect on other areas of the law, and 

• the absence of concrete reliance.”

Dobbs v. Jackson Women's Health Org., 142 S. Ct. 2228, 2265 (2022)



perhaps 51 (slightly) 
different approaches?



Michigan Supreme Court (in 2010):



California Supreme Court (in 2018)



Does 
“Super-Precedent” 
Exist?



Super-Precedent is . . . 

• An opinion that is “so effective in defining the requirements of the 

law that it prevents legal disputes from arising in the first place,

or, if they do arise, induces them to be settled without litigation.”

Michael Sinclair, Precedent, Super-Precedent,
14 Geo. Mason L. Rev. 363, 364 (2007)



• “Some precedents are virtually immutable. 

Their potency can be measured 

statistically. These so-called 

‘super precedents’ are like mighty rivers.”

Michael H. Leroy, Overruling Precedent: "A Derelict in the Stream of 
the Law," 66 SMU L. Rev. 711, 719 (2013)



Examples of
Super-Precedents:

• Marbury v. Madison

• Martin v. Hunter's Lessee 

• Helvering v. Davis 

• the Legal Tender Cases 

• Mapp v. Ohio

• the Civil Rights Cases

• Brown v. Board of Education 

Amy Coney Barrett & John Copeland Nagle,
Congressional Originalism, 19 J. Const. L. 1, 14 (2016)



But . . . 

• “No precedent is truly 
settled, let alone 
somehow ‘super.’”

Vincent Martin Bonventre,
With Roe v. Wade in the Balance, 
Understanding Constitutional 
Precedent, N.Y. St. B.J., July/Aug. 
2022, at 9



Getting 
Practical



When 
Caselaw 
and
Stare 
Decisis 
Hurt You

Things to consider 
as an advocate



Remember 
Why High 
Courts 
Grant 
Leave/Cert

“Rather than serving as an appellate court that simply 

attempts to correct errors in cases involving no generally 

important principle of law, the Court instead tries to pick 

those cases involving unsettled questions of federal 

constitutional or statutory law of general interest.” 

Chief Justice William H. Rehnquist, 9-27-01 Lecture 

(Link: 
https://www.supremecourt.gov/publicinfo/speeches/sp_09-
27-01.html )



Chief Justice 
Rehnquist: 

• “Whether or not to grant certiorari is a 

rather subjective decision, made up in 

part of intuition and in part of legal 

judgment.”



• In a supreme court, leave is granted to manage the fabric of the law.



Bottom line:
• A supreme court is

not an error-correcting 
court.



“[W]hat I would encourage 
you to do is almost, I 
suppose, self-evident, 
although it wasn't to me 
when I started . . .” 



Justice Viviano (Mich. Sup. Ct.):

• “[P]ut yourself in our shoes and think about what we have to think about 

when we look at a case and anticipate some of the questions that we're 

going to ask, things [that] go beyond the impact of the case on the parties 

that are before the Court; think about the impact on the development of 

the law, and be able to answer questions like what rule are you 

encouraging us to adopt. And really show us first that you thought about it 

from that perspective and then also help us in terms of understanding your 

position and your client's position in [that] context . . . .”





Bottom line:



• You must craft the new rule of law 
that makes sense for the state or 
country moving forward.
(And have a backup rule ready.)

• And that rule must also, 
coincidentally, result in a win
for your client.

(That’s all. Piece of cake, right?)



When may 
precedent be ripe 
for overruling or 
disregarding, and 
what are the signs?



Special 
justifications may 
exist for not 
following a 
previous (or 
higher-court) 
decision:

• Intervening change in law:

➢ Has there been a change in 
legislation?

➢ Has higher authority undermined 
seemingly binding precedent?

➢ A change in public policy?

➢ Is the case Super-Precedent?



How to evaluate 
the limitations or 
persuasiveness of 
precedent? (And 
when is it weaker 
than it appears?)

• Geography

• Dissenting or concurring opinions

• Antiquated — “It is revolting to have no better reason for a rule of law than that so it 

was laid down in the time of Henry IV. It is still more revolting if the grounds upon which it was 

laid down have vanished long since, and the rule simply persists from blind imitation of the 

past.” — Oliver Wendell Holmes, Jr., The Path of the Law, 10 Harv. L. Rev. 457 (1897)

• Short

• Weak analysis — ipse dixit without citations

• Obiter dicta

• Margin of victory/split court

• No other cases follow or cite it 

• No secondary sources cite it

• Other cases distinguish or criticize it

• Negative commentaries in academia or elsewhere

• Foreign jurisdictions reject it

• Questionable authors (deceased or disgraced)



Dobbs factors for the Advocate trying to Avoid Stare Decisis/Precedent: 

• Emphasize the nature of the earlier decision’s purported error;

• Attack the quality of the earlier decision’s reasoning;

• Question the “workability” of the rules  articulated in the earlier decision;

• Play up the disruptive effect of the previous decision; and 

• Argue an absence of concrete reliance on the earlier decision.

Dobbs v. Jackson Women's Health Org., 142 S. Ct. 2228, 2265 (2022)



As to workability and disruptive effects, argue that . . . 

“experience has pointed up the precedent’s shortcomings.”

Pearson v. Callahan, 555 U.S. 223, 233 (2009)



When attacking soundness of reasoning . . .

• consider whether the underlying reasoning is

outdated

or

inconsistent with contemporary values



A matter of degrees?

A court may

• limit the rule or provide a “whittling ‘explanation”’ 

• “[u]ndercut or distinguish via the authorities used in the older case.” 

• confine a prior decision to its exact facts, or 

• “kill” the precedent entirely.

Mary Massaron Ross, An Advocate's Toolbox Techniques to Help Appellate Lawyers Evaluate Precedent and Craft Analytically 

Precise Arguments, Mich. B.J., Aug. 2002, at 24, 26–27 (citing and quoting Karl Llewellyn)



• “Courts may also create new precedent while following existing precedent.” 

• “For example, the court may follow a prior holding even though the facts of the case are 

distinguishable on the ground that the reason applies. Or the court may consciously extend a rule 

to a new fact situation or distinguish it because the rationale does not apply.”

Mary Massaron Ross, An Advocate's Toolbox Techniques to Help Appellate Lawyers Evaluate Precedent and Craft 

Analytically Precise Arguments, Mich. B.J., Aug. 2002, at 24, 26



When 
Caselaw 
and Stare 
Decisis 
Help You

Do the Opposite

☺



Is Stare Decisis  
Dead
(or Gravely Ill)?
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