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ERISA Fiduciary Duties

• Fiduciary responsibilities include:

▪ Acting solely in the interest of plan participants and beneficiaries with the exclusive purpose of providing 
benefits to them (duty of undivided loyalty)

▪ Use plan assets for the exclusive purpose of paying plan benefits or defraying reasonable expenses of 
administering the plan (exclusive benefit rule)

▪ Carrying out duties with care, skill, prudence and diligence (prudent person rule)

- Gather information

- Analyze information

- Consult with advisors

- Make a well-reasoned decision

- Document, document, document

▪ Diversifying plan investments to minimize risk of large losses (diversification rule)

▪ Following plan documents (unless inconsistent with ERISA)
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ERISA Prohibited Transactions

• Prohibited Transactions include any direct or indirect:

▪ sale or exchange, or leasing, of any property between a plan and a disqualified person

▪ lending of money or other extension of credit between a plan and a disqualified person 

▪ furnishing of goods, services, or facilities between a plan and a disqualified person

▪ transfer to, or use by or for the benefit of, a disqualified person of the income or assets of a plan 

▪ act by a disqualified person who is a fiduciary whereby he deals with the income or assets of a plan in his 

own interest or for his own account

▪ receipt of any consideration for his own personal account by any disqualified person who is a fiduciary from 

any party dealing with the plan in connection with a transaction involving the income or assets of the plan. 
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Types of Fees at Issue

• Fees are at the forefront of fiduciary litigation

▪ Different models for record-keeping fees:

- Revenue Sharing

- Per participant on a per capita basis ($50 per year)

- Per participant on a pro rata basis (50 bps per year)

▪ Fees for other service providers:

- Trustee

- Custodian

▪ Investment management fees:

- Expense ratios

▪ Usage fees:

- Plan loans

- Hardship withdrawals

- QDROs
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Types of Claims
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Types of Claims – Imprudence 

Imprudent Record-Keeping Fees

• Revenue Sharing:

▪ Not itself an imprudent practice, but…..

- Must be monitored

- May lead to excessive compensation as plan assets grow

- May lead plan fiduciaries to forego other investments

- Uneven payment of fees among participants

• Per Participant Fees:

▪ Per participant fee excessive compared to peers

• Plan sponsors who fail to send their plan “out for bid”
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Types of Claims - Imprudence

• Imprudent Investment Management Fees

▪ Expense ratios excessive compared to peers

▪ Lower cost share classes

▪ Commingled trusts and separate accounts

13



Types of Claims – Prohibited Transaction

• Another variation on an imprudent fee claim, and typically made alongside 

that claim. 

• Typically, the plaintiff alleges that the defendants engaged in prohibited 

transactions by causing the Plan to use investments that generated 

revenue for the recordkeeper. 

• As discussed, recordkeepers in revenue sharing fee arrangements deduct  

fees and expenses from plan assets. 

• The plaintiff argues that the compensation is not “reasonable.” 

• Therefore, the revenue sharing temporary transfer to the service provider 

allegedly constituted the direct or indirect lending of money to the benefit 

of party in interest. 
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Types of Claims: Disloyalty

• As noted, plan fiduciaries must discharge their duties with “an eye single to the 
interests of the participants and beneficiaries.” Donovan v. Bierwirth, 680 F.2d 
263, 271 (2d Cir. 1982). 

• Plaintiffs often include disloyalty claims as a type of catch-all, similar to 
prohibited transactions. 

• Typically, unless there are separate allegations of personal enrichment of a 
Plan fiduciary, will be dismissed.  

• Most courts require separate allegations regarding a loyalty breach for these 
claims to proceed.  See Romero v. Nokia, Inc., Case No. C 12-6260 PJH, 2013 
WL 5692324, at *5 (N.D. Cal. Oct. 15, 2013); see also Loomis v. Exelon, 658 
F.3d 667, 671 (7th Cir. 2011) (“no reason to think” that the defendant chose 
particular investment options “to enrich itself at participants’ expense”); In re 
McKesson HBOC Inc. ERISA Litig., 391 F. Supp. 2d 812, 834-35 (N.D. Cal. 
2005) (noting that the “duty of loyalty requires fiduciaries to refrain from actual 
disloyal conduct, not simply the risk that such behavior will occur,” and 
dismissing disloyalty claim premised on such a risk).
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Types of Claims – Inadequate Disclosure Claims

• The plaintiff typically alleges that the defendants breached their fiduciary 

duties to ensure that plan participants are aware of their rights and 

responsibilities regarding plan assets, fees, and expenses. 

• Allege that the defendants failed to adequately disclose the nature of fees 

and expenses, misrepresented the costs of administrative services, and 

failed to adequately disclose the total compensation to the recordkeeper.

• Can put information contained in these disclosures at issue: 

– Plan documents

– Financial quarterly and annual statements to participants

– 404a-5 fee disclosures

– If a change in fee structure, disclosures regarding that change

– Revenue sharing disclosures 
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Types of Claims – Participant Data

• Recent trend of ERISA (Employee Retirement Income Security Act) class 

action lawsuits allege fiduciary breaches involving cross-selling 

confidential participant personal data.

• Emerging ERISA litigation includes allegations of increased use of 

confidential participant plan data by record keepers for cross-marketing 

without participants’ knowledge or approval (i.e. plan participants contact 

information, financial information, investment preferences, age, date of 

retirement, etc.).
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Types of Claims – Duty to Monitor

• Typically, a type of catch-all claim, found at the end of the Complaint. 

• The plaintiff typically alleges that the Plan fiduciaries breached their 

fiduciaries by not monitoring its appointees who: 

– failed to remove underperforming and/or expensive investment options; 

– failed to remove a service provider which received excessive fees.
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Comparing 401(k) 
and 403(b) Cases
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Comparing 401(k) and 403(b) Benefit Plans

• 401(k) and 403(b) plans are qualified tax-advantaged retirement plans offered by 

employers to their employees.

• 401(k) plans are offered by for-profit companies to eligible employees who contribute pre 

or post-tax money through payroll deduction.

• 403(b) plans are offered to employees of non-profit organizations and government.

– Governmental and Church Plans are not subject to ERISA, so 403(b) cases are typically 

filed against non-profit institutions like private universities.

• 403(b) plans are exempt from nondiscrimination testing, whereas 401(k) plans are not.

20



Not So Different From 401(k) Cases:Section 403(b) Cases

▪ Sacerdote v. New York Univ., 9 F.4th 95 (2d Cir. 2021)
- Following trial, vacated judgment on duty of prudence claims of inclusion of improper share class 

- 2d Cir. found District Court’s reasoning for dismissal misplaced

- Fact that retail shares may offer greater liquidly does not defeat alleged misconduct

- Cost comparisons from other cases not dispositive

- Viewing prudence as the investment relates to the Plan’s fund lineup not applicable to share-class claim

- Fiduciaries with a deliberative process not enough

- Dismissal not harmless

- Dist. Ct. conflated loss and damages to find Plaintiffs had not shown loss

- Loss: comparison of what Plan earned v. what Plan would have earned 

- Plaintiffs’ burden

- Damages: question of how much money should be awarded

- Defendants’ burden
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Recent Litigation 
Developments
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Litigation Developments: Motions to Dismiss

• Different standards by circuit.  Two of three complaints are surviving 

motions to dismiss. 

• The Eighth Circuit (and certain other courts following it), have adopted a 

less demanding standard, only requiring allegations that a large plan might 

have been able to secure cheaper services based on its size. 

• Compare Hecker v. Deere, 556 F.3d 575 (7th Cir. 2009) (No fiduciary 

breach for excessive investment fees where plan offered twenty primary 

funds with expense ratios between .07% and 1% and offered 2500 others 

via a brokerage window) with Braden v. Wal-Mart Stores, Inc., 588 F.3d 

585, 595–96 (8th Cir. 2009) (holding the plaintiff adequately stated a claim 

for breach of fiduciary duty by alleging that the plan offered only retail 

class shares, while it was large enough to offer less expensive share 

classes).
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Litigation Developments: Motion to Dismiss

• Hughes v. Northwestern, 142 S.Ct. 737 (2022)

(District Court: Divane v. Northwestern 953 F.3d 980 (7th Cir. 2020))

• Background: The District Court and Seventh Circuit dismissed the case as a 
matter of law. They explained that (among other things) because prudent (low-
cost) funds were available, the plaintiffs had the ability to select the 
investments they wanted. The ability to select prudent options eliminated any 
concerns about other allegedly imprudent options. 

• The Supreme Court, in an 8-0 remand decision, rejected that broad 
interpretation and sent the case to the Seventh Circuit to apply the 
Twombly/Iqbal motion to dismiss standard. 

• Update: The parties are briefing the case on remand, focused on whether the 
complaint states a claim and whether the plaintiffs should have been allowed 
to further amend their complaint. 
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Litigation Developments: Motion to Dismiss

Albert v. Oshkosh Corp., 47 F.4th 570 (7th Cir. 2022)

• One of many pending in Wisconsin district courts.  Seventh Circuit affirmed 

dismissal of complaint and all claims.  

• Circuit rejected Plaintiff’s reliance on Form 5500s, “Net Expense Theory,” and other 

premises that have been accepted in other circuits. 

• At oral argument, Judge Easterbrook expressed his view that Hughes mandates 

that these cases must be disposed of at the summary judgment stage. Defense 

counsel argued this was incorrect and the case had been sent back to apply 

Twombly/Iqbal to the remaining claims.   

• The Seventh Circuit said the Supreme Court ruling didn't affect issues under 

consideration by their court or the district court. The Hughes case is still pending 

before the appeals court.

• Seventh Circuit: "At no point did the (district) court rely on the categorical rule the 

Supreme Court rejected in Hughes.”

• Also reiterated that Hecker remains good law. 
25



Litigation Developments: Motions to Dismiss

• Another example of a more relaxed motion to dismiss standard found in the Third Circuit. 

• Sweda v. University of Pennsylvania, 923 F.3d 320 (3d Cir. 2019)

▪ Reversing dismissal of claims of breach of fiduciary duty.

▪ Participants in the university’s 403(b) plan alleged that the plan breached its duties by:

- Paying excessive administrative fees, including:

- Paying increasing asset-based fees despite no increase in services

- Paying $3 million-$4 million more than similar plans for similar services 

- Failing to solicit bids from service providers

- Failing to leverage plan size for lower fees

- Retaining high-cost investments with a history of underperformance

- Using retail shares when the same investment also offered lower cost institutional shares

- Offering duplicative investment options

▪ The Court held that the allegations were sufficient in light of the detailed comparisons between what the 
plan offered and alternative available options.

- The Court noted that the plaintiff “offered specific comparisons between returns on Plan investment options and 
readily available alternatives, as well as practices of similarly situated fiduciaries.” It also noted that while these 
were not direct allegations of mismanagement, they were sufficient to allow a reasonable inference of breach. 

▪ Courts are more likely to permit claims to proceed with detailed, specific allegations. 

▪ The case recently settled for approximately $13 million. 
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Litigation Developments: Motions to Dismiss

Davis v. Salesforce.com, 2022 WL 1055557, 2022 U.S. App. LEXIS 9527 (9th Cir. Apr. 8, 

2022) (unpublished)

• Ninth Circuit reversed district court’s dismissal of Plaintiffs’ claim that Defendants 

imprudently failed to select lower-cost share classes; dismissal of the derivative duty to 

monitor claim; and dismissal of Plaintiffs’ claim that Defendants imprudently failed to 

investigate and timely switch to available collective investment trusts (CITs).

• But Ninth Circuit affirmed district court’s dismissal of the breach of prudence claim for 

failure to consider passively managed investment options instead of active funds.
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Litigation Developments: Motions to Dismiss

Kong v. Trader Joe’s Co., 2022 WL 1125667, 2022 U.S. App. LEXIS 10323 (9th Cir. Apr. 15, 

2022) (unpublished)

• Ninth Circuit reversed district court’s dismissal of Plaintiffs’ claim for breach of fiduciary 

duty 

• Complaint plausibly alleged a failure to provide cost-effective investments with reasonable 

fees where Plaintiffs alleged Defendants offered mutual funds with retail share classes that 

carried higher fees than institutional share classes of the same investments.

28



Litigation Developments: Battle of Experts

• Cases continue to require extensive expert discovery, as each side retains 

an expert to evaluate the reasonableness of the fees at issue. 

• Typically involves motions to exclude experts as well, in that the bases for 

the opinions provided are not always clear. 

• Increasingly, allegedly comparable fees are included in the complaint in an 

effort to defeat motions to dismiss.
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Litigation Developments: Article III Standing

• Thole v. U.S. Bank N.A., 140 S. Ct. 1615 (2020)

• The U.S. Supreme Court affirmed dismissal of ERISA claims brought on behalf of participants in a 
defined benefit pension plan. The participants alleged financial mismanagement, but suffered no 
financial loss.

• The issue before the Court was: may the participants sue in federal court for monetary relief because 
of the alleged mismanagement? The relief demanded by the participants in their complaint was 
substantial — $750 million and $31 million in lawyer’s fees.

• Article III standing requires: (1) a concrete injury, (2) caused by the defendant, that is (3) redressable 
by the requested judicial relief.

• In a 5-4 decision, the majority reasoned that the plaintiffs “would still receive the exact same monthly 
benefit” even if they won in court, and thus had no concrete injury under the Constitution’s Article III 
that would allow for the lawsuit (and consequent expensive discovery and possible settlement). The 
majority did say plan participants, in another case, might be able to establish Article III standing if they 
plausibly allege “that the alleged mismanagement of the plan substantially increased the risk” that 
benefits would not be paid.  The Court also emphasized that the plan at issue provided a defined 
benefit, and that a defined contribution plan participant alleging the same wrongdoing might attain 
Article III standing.

• Likely to make it more difficult for participants to bring individual or class actions for mere statutory 
violations that have not impacted benefits.

• Notably, state courts do not have concurrent jurisdiction over breach of fiduciary duty claims, so 
plaintiffs bringing fiduciary breach claims will have to meet this threshold to proceed.  
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Litigation Developments: Article III Standing

Boley v. Universal Health Services, Inc., (Op., June 2, 2022)

• UHS argued that the class representatives lacked standing to bring 
claims related to funds in which they didn't invest and cited the 
Supreme Court's 2020 decision in Thole v. U.S. Bank N.A. , as 
precedent showing why the retirees lacked Article III standing to sue.  

• Third Circuit rejected that analysis, pointing to broader alleged breaches 
that affected multiple funds. “Because the class representatives allege 
actions or a course of conduct by ERISA fiduciaries that affected multiple 
funds in the same way, their claims are typical of those of the class.”

• Not clear if the decision will apply broadly or be limited to cases involving 
broad attacks on plan-wide practices.

• Boley holding supported by the Seventh Circuit in its recent decision in 
Andrew Albert v. Oshkosh Corp., No. . 21‐2789 (7th Cir. 2022). 
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Litigation Developments: Statute of Limitations

• Intel Corp. Investment Policy Committee v. Sulyma, 140 S. Ct. 768 (2020)

• Supreme Court held that plan participants must read plan disclosures to 
have the “actual knowledge” required to trigger ERISA’s shorter 3-year 
limitation period for breach of fiduciary duty claims. 

• ERISA’s three-year statute of limitations is triggered when a plaintiff has 
“actual knowledge” of the alleged breach (29 U.S.C. § 1113(2)); however, 
without actual knowledge, a 6-year limitations period applies. 

• The Court found that plan participants who have access to plan 
disclosures but do not read them cannot be said to have “actual 
knowledge ” of their contents. 

• This interpretation of “actual knowledge” reduces protections conferred by 
proper disclosures on diligent fiduciaries, and will raise fact questions in 
many cases where plaintiffs had access to disclosures that clearly put 
them on notice of alleged fiduciary breaches.
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Litigation Developments: Forum Selection Clauses

In re Becker, No. 20-72805, 2021 WL 1219745 (9th Cir. Apr. 1, 2021) 

• The Ninth Circuit considered whether the district court properly transferred a 
401(k) plan lawsuit from the Northern District of California to the District of 
Minnesota (where the plan sponsor resides and the plan is administered) 
pursuant to the plan’s forum-selection clause.

• ERISA provides that lawsuits “‘may be brought’ where: (1) the plan is 
administered; (2) the breach took place; or (3) a defendant resides or may be 
found.” The Court held that the statute’s use of “may” indicates that any of 
these options is acceptable. (Indeed, the Court said, even an arbitration forum 
is permitted). Accordingly, it held that a plan clause mandating where a lawsuit 
may be commenced is permitted by the statute if the selected forum is one of 
those listed in the statute.

• The Court noted that a forum selection clause can support the important 
ERISA goal of uniform plan administration by having the same court 
interpreting the plan. 

• Consistent with other Courts of Appeals to consider the issue. 
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Fee Litigation 
Filing Trends
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Trends – Significant Increase in Case Filings

• Over 170 excessive fee lawsuits filed since 2020 (over 350 since 2015)

• Law firms representing plaintiffs have proliferated

• Medium-sized and small plans now targeted (as small as $4.5M)

• Two of three complaints at least partially survive motions to dismiss
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Targeting Smaller Plans

• “Low-Hanging Fruit”

– Smaller plans do not always have dedicated professionals to vet funds and 

perform due diligence.

• Common allegations: not using the lowest cost share classes of funds; not 

offering enough index funds; offering underperforming funds or funds 

affiliated with the plan's record-keeper; paying for record-keeping as a 

percentage of assets under management rather than per participant; 

and/or not submitting requests for proposal to multiple record-keepers. 
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Notable Fee Litigation 
Settlements
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Sample of 
Settlements 
and 
Judgements 
pre-2020

Plan Sponsor Resolution Year
ABB, Inc. $55 million 2019

MIT $18.1 million 2019

Vanderbilt $14.5 million 2019

Johns Hopkins $14 million 2019

Duke $10.7 million 2019

MFS Investment 
Management

$6.9 million 2019

Brown University $3.5 million 2019

BB&T $24 million 2018

Citigroup $6.9 million 2018

American Airlines $22 million 2017

Northrop Grumman $16.8 million 2017

Edison $13.1 million (judgement) 2017

Mass Mutual $30.9 million 2016 2016

Nationwide $140 million 2015

Lockheed Martin $62 million 2015

Boeing $57 million 2015

Northern Trust $36 million 2015

Novant Health $32 million 2015

Ameriprise $27.5 million 2015

International Paper $30 million 2014

Cigna $35 million 2013

First Union $26 million 2001



Settlements 
in 2020 -
2022

Plan Sponsor Resolution

Insperity $39.8 million

McKinsey & Co. $39.5 million

Wells Fargo $32.5 million

SunTrust $29 million

Fidelity $28.5 million

Emory University $16.75 million

T. Rowe Price $13.6 Million

University of Pennsylvania $13 million

Putnam $12.5 million

Northrup Grumman $12.4 million

Huntington Bankshares $10.5 million

National Rural Electric 
Cooperative Association

$10 million

JP Morgan Chase $9 million

Safeway $8.5 million

Mutual of Omaha $6.7 million

Princeton University $5.8 million

Invesco $3.47 million

Rush University Med. Center $2.95 million

Teva Pharmaceuticals USA $2.55 million

Brenntag North America $2.3 million

Cornell $225,000
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Best Practices for Fiduciaries

Fiduciary Best Practices

▪ Obtain ERISA counsel with experience advising plan fiduciaries

▪ Establish a Plan Investment Committee

▪ Train Committee members    

- As fiduciaries, committee members must be adequately trained to understand 

their fiduciary duties under ERISA.  Among other things, training must include:

- Understanding how to execute responsibilities with the care, skill and diligence 

of a prudent person

- Understanding how to make decisions in the sole interest of participants and 

beneficiaries

- Understanding “prohibited transactions” under ERISA
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Best Practices for Fiduciaries

▪ Select an Investment Advisor

- Selecting an investment advisor must be done with prudence 

- Several candidates should be considered before selecting an investment 

advisor

- Each candidate’s expertise, experience and fees should be evaluated  

- An investment advisor should be independent of the Plan and other service 

providers      

▪ Create an Investment Policy Statement

- Identifies the Plan fiduciaries and defines their duties and responsibilities

- It also describes the Plan’s objectives and defines how Plan investments are 

selected, monitored, and evaluated  

- The investment policy statement should provide guidance only

- The investment policy statement should be reviewed and updated annually
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Best Practices for Fiduciaries

▪ Create an Agenda.  Agenda items may include:  

- Market report

- Investment performance of plan funds

- Watch list

- Replace imprudent funds

- Evaluate plan fees

- Monitor expense ratios

- Revisit fee model

- Benchmark service provider fees

- Lower cost share classes

- Commingled trusts; separate accounts

- Put plan “out to bid”

- Stay apprised of legal developments. 
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Best Practices for Fiduciaries

▪ Document Meetings and Actions

- Minutes of committee meetings should be kept by ERISA counsel

- All deliberations and decisions should be documented to establish evidence that Plan 

fiduciaries followed prudent procedures  

- Keeping adequate documentation is best evidence in a court case 
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Best Practices for Fiduciaries

• Hot topics:

▪ Cryptocurrency – just say no?

▪ Brokerage windows – new uncertainty

▪ Cybersecurity -- hackers, villains and thieves

▪ ESG investing – enough with all the guidance 
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thank 
you

contact information

For more information please contact:

Mark E. Bokert
Email:   mbokert@dglaw.com
Phone:  212-468-4969

Ada W. Dolph 
Email: Adolph@Seyfarth.com
Phone: 312-460-5977

Scott M. Lempert
Email:   slempert@kantorlaw.net
Phone: 747-999-4493
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