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Fiduciary Responsibilities

ERISA imposes a comprehensive set of rules that govern plan fiduciaries.

• Duty of loyalty

• Duty of prudence

• Act consistent with the documents

• Diversify plan investments
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Hughes v. Northwestern University Case Background
• Plaintiffs filed suit August 17, 2016, amended in December 2016, challenging aspects of two Northwestern 

University retirement plans

• Alleged violations of the duty of prudence under ERISA, 29 U.S.C. § 1104(a)(1)(B)

‒ Failure to monitor and control recordkeeping fees

‒ Offering “retail” share classes of mutual funds instead of institutional share classes

‒ Offering too many investment options, allegedly causing participant confusion and poor investment decisions

• District Court decision, Case No. 16-8157 (N.D. Ill. May 25, 2018)

‒ Dismissed with prejudice 

 ERISA doesn’t require defendants to find a recordkeeper willing to take $35/participant/year

 Alleging a plan should have offered institutional share classes does not state a claim

 It was not imprudent to have multiple recordkeepers – there was good reason to keep TIAA-CREF as a recordkeeper because 
that was the only way to offer the TIAA-CREF Traditional Annuity

 Too many funds allegations insufficient because the range of options included low-cost index funds– “the types of funds plaintiffs 
wanted were and are available to them.”
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Divane v. Northwestern University, 953 F.3d 980 (7th Cir. 2020)

• March 25, 2020, Seventh Circuit affirmed lower court dismissal

• Excessive recordkeeping fees allegations insufficient

‒ Northwestern was not required to use a single recordkeeper or find a recordkeeper that would charge 
$35/participant/year

‒ The court credited Northwestern’s explanation that it maintained TIAA-CREF as a recordkeeper in order to continue 
offering the TIAA-CREF Traditional Annuity

• Allegation of too many funds that were expensive or underperforming did not state a claim

‒ The Court rejected plaintiffs’ challenge to the large investment menu:  “the types of funds plaintiffs wanted (low-cost 
index funds) were and are available to them, eliminating any claim that plan participants were forced to stomach an 
unappetizing menu.”

‒ “Plans may generally offer a wide range of investment options and fees without breaching any fiduciary duty.”

• Retail share class allegations did not state a claim
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Hughes v. Northwestern University Appeal

• Plaintiffs argued the Courts of Appeals were divided on the requirements to plead a violation of ERISA’s 
duty of prudence based on alleged excessive fees.

• Question Presented by Petitioners:  Whether allegations that a defined-contribution retirement plan paid or 
charged its participants fees that substantially exceeded fees for alternative available investment products 
or services are sufficient to state a claim against plan fiduciaries for breach of the duty of prudence under 
ERISA, 29 U.S.C. § 1104(a)(1)(B)?

‒ Note, the Solicitor General framed the question slightly differently: Whether participants in a defined-contribution 
ERISA plan stated a plausible claim for relief against plan fiduciaries for breach of the duty of prudence by alleging 
that the fiduciaries caused the participants to pay investment-management or administrative fees higher than those 
available for other materially identical investment products or services?

• On July 2, 2021, the Supreme Court granted the petition for certiorari 

• More than 20 district court cases were stayed pending the decision 
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Hughes v. Northwestern University, 142 S. Ct. 737 (2022)

• January 24, 2022, Judgment Vacated and Remanded

• Sotomayor delivered the opinion for a unanimous court

• The Court rejected the Seventh Circuit’s grounds for dismissal based on the plans’ offering of a wide range 
of investment options including the low-cost options the plaintiffs preferred.

‒ “Such a categorical rule is inconsistent with the context-specific inquiry that ERISA requires and fails to take into 
account respondents’ duty to monitor all plan investments and remove any imprudent ones.” 

• ERISA claims are subject to the same plausibility pleading requirement used in other cases under Rule 8 of 
the Federal Rules of Civil Procedure as explained in Iqbal and Twombly. 
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Hughes v. Northwestern University, 142 S. Ct. 737 (2022)

• The Court did not speak to whether the allegations were plausible or sufficient to state a claim. 

• Key language:

‒ “Because the content of the duty of prudence turns on ‘the circumstances ... prevailing’ at the time the fiduciary 
acts, § 1104(a)(1)(B), the appropriate inquiry will necessarily be context specific.”

‒ “At times, the circumstances facing an ERISA fiduciary will implicate difficult tradeoffs, and courts must give due 
regard to the range of reasonable judgments a fiduciary may make based on her experience and expertise.”

• Seventh Circuit has not yet issued a decision on remand
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Post-Hughes Decisions (examples)
• Davis v. SalesForce.com, Inc., et al., No. 21-15867 (9th Cir. Apr. 8, 2022) – unpublished decision

‒ Ninth Circuit reversed lower court’s dismissal.

‒ Lower-cost share class allegations were sufficient to state a claim.

‒ Allegations that Defendants unduly delayed in replacing mutual fund TDFs with collective investment trusts were 
also sufficiently pled, when the plaintiffs claimed the collective investment trusts had the same underlying 
investments and asset allocations as their mutual fund counterparts.

• Mator v. Wesco Distribution Inc. et al., No. 2:21-CV-00403-MJH (W.D. Pa. Apr. 7, 2022)

‒ “After this Court’s review of the Hughes decision and the parties’ submissions, the Supreme Court's holding neither 
shifts the pleading standards in Plaintiffs’ ERISA claims nor changes this Court's prior or current analysis of 
Plaintiff’s Complaint or Amended Complaint.”

‒ Motion to Dismiss Granted. 

 Excessive recordkeeping fee allegations insufficient.  “The Amended Complaint still offers a mere price tag to price tag 
comparison, accompanied by conclusory allegations and lack of detail as to the categories of services.” 

 Share class allegations insufficient. “[M]erely alleging that a plan offered retail rather than institutional share classes is 
insufficient to carry a claim for fiduciary breach.” “Plaintiffs have not addressed whether the retail share class may have offered 
other benefits.”

•
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Thank you

Christina L. Hennecken 
Associate, ERISA Litigation
Washington, DC
+1.202.346.4291
chennecken@goodwinlaw.com
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contributing author of various texts, including the ERISA Litigation treatise and the ABA Employee Benefits Law 
Treatise.
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“Occasionally, a statute comes along that is so poorly contemplated 

by the draftspersons that it cannot be saved by judicial interpretation, 

innovation, or manipulation. It becomes a litigant's plaything and a 

judge's nightmare. ERISA falls into this category.”

~ The Honorable William Acker, U.S. District Court Judge, N.D. Ala.  
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Aftermath of Hughes:   Motions to Dismiss Denied

• Although Hughes was a narrow, procedural win for the Plaintiff, MTD 
decisions have largely gone against the Defendants

• Various courts have allowed “fee” cases to go forward, including in 
cases brought against Duke Energy, and Columbus Regional Healthcare 
System.

• This includes a recent Ninth Circuit decision in Davis et. al. v. 
Salesforce.com, Inc., No. 21-15867, 2022 WL 1055557 (9th Cir. Apr. 8, 
2022).
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Case Study: Davis et. al. v. Salesforce.com, Inc

• Allegations focused on whether the 401(k) Plan was invested in the 
cheapest possible share class

• Court held that the allegations had sufficient merit, and refused to hold 
that documents embraced by the pleadings overcame those allegations

• This decision was generally consistent with pre-Hughes case law
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Case Study:  
Goodman v. Columbia Regional Healthcare System

• Court delayed making a decision until Hughes was decided

• Allegations

– Plan was not invested in the lowest cost share class

– Poor performing funds

– Relied on a costly active management strategy

– Recordkeeping fees were nearly double what was “reasonable”

• Motion to dismiss denied

– Underperformance and higher share class allegations sufficient

– Higher recordkeeping fees were sufficient

• How would this case have faired pre-Hughes?  
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How will Hughes be Interpreted?

• Narrow reading:  Hughes merely says that the presence of good funds 
does not excuse imprudent funds

– A plausible strict reading—the Seventh Circuit merely made an error of law

– But is that what the Seventh Circuit said?

• Broader, Plaintiff-friendly reading may also be endorsed

• How will the Seventh Circuit review?
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Developing Issues After Hughes

• Since 2020, over 50 MTD denied at least in part; just about 12 granted

• What exactly is the standard for pleading imprudence?

– Simple allegations of “fees too high/returns to low”?

– What are the proper comparators?

– What about direct or indirect allegations of “procedural imprudence”?

• When will the Supreme Court take a careful look? 

• How will the Supreme Court’s reference to balancing competing 
concerns affect dispositive motions?

• Abuse of discretion review on Motion to Dismiss?
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3 Best Practices for Fiduciaries

• Fiduciary Best Practices

– Obtain ERISA counsel with experience advising plan fiduciaries

– Establish a Plan Investment Committee

– Train Committee members    

• Fiduciary Training

– As fiduciaries, committee members should be adequately trained to understand their 

fiduciary duties under ERISA  

– Understanding how to execute responsibilities with the care, skill and diligence of a 

prudent person

– Understanding how to make decisions in the sole interest of participants and beneficiaries

– Understanding “prohibited transactions” under ERISA
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4 Best Practices for Fiduciaries

• Select an Investment Advisor

– Selecting an investment advisor must be done with prudence 

– Several candidates should be considered before selecting an investment advisor

– Each candidate’s expertise, experience and fees should be evaluated  

– An investment advisor should be independent of the Plan and other service providers 

• Create an Investment Policy Statement

– Identifies the Plan fiduciaries and defines their duties and responsibilities

– It also describes the Plan’s objectives and defines how Plan investments are selected, 

monitored, and evaluated  

– The investment policy statement should provide guidance only

– The investment policy statement should be reviewed periodically
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Create a Meeting Agenda 
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5 Best Practices for Fiduciaries

• Market report

• Investment performance of plan funds

• Watch list

• Replace imprudent funds

• Evaluate plan fees

• Put plan “out to bid”

• Legal update

• Your attorney should inform you 

about any new fiduciary cases that 

have been filed; understanding 

recent allegations and taking action 

in response to them is best defense



6 Best Practices for Fiduciaries

• Document Meetings and Actions

– Minutes of committee meetings should be kept by ERISA counsel

– All deliberations and decisions should be documented to establish evidence that Plan fiduciaries 

followed prudent procedures  

– Keeping adequate documentation is best evidence in a court case 

• Plan fiduciaries should act independently

– Recent DOL audits related to ESG investing stressed this point a lot!
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7 Evaluating Fees

Fees are at the forefront of fiduciary litigation
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Different models for 

record-keeping fees

• Revenue Sharing

• Per participant on a per capita basis ($50 per year)

• Per participant on a pro rata basis (50 bps per year)

Fees for other 

service providers

• Trustee

• Custodian

Investment 

management fees

• Expense ratios



8 Evaluating Fees

Fees are at the forefront of fiduciary litigation

© 2022 Davis+Gilbert LLP   |   2022 ERISA Fiduciary Duty Litigation: SCOTUS Ruling in Hughes v. Northwestern University, Strategies for Counsel

Lower cost 

investment options

• Lower-cost share classes

• Collective trusts

• Separate accounts

Usage fees • Plan loans 

• hardship withdrawals 

• QDROS



9 Hot Topic: Cryptocurrency/Brokerage Windows

DOL Compliance Assistance Release No. 2022-01 

(401(k) Plan Investments in “Cryptocurrencies”)
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Strongly cautioned against offering cryptocurrency as a 401k investment option because of 

the many risks associated with cryptocurrency

“The plan fiduciaries responsible for 

overseeing such investment options 

or allowing such investments through 

brokerage windows should expect to be 

questioned about how they can square 

their actions with their duties of 

prudence and loyalty in light of the risks.”

• Brokerage windows have been around for years.  Some 

limit investments to mutual funds and ETFs.  

• DOL periodically gathers information about brokerage 

windows, but has issued very little guidance.

• Most practitioners believe that the only fiduciary 

responsibility is to evaluate window provider and fees.

• What to do?  Limit brokerage windows further to 

prevent crypto investing? 



10 Hot Topic: Cryptocurrency 

DOL’s recent guidance for plan fiduciaries on cybersecurity:
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Tips for Hiring a 

Service Provider

Helps plan sponsors and fiduciaries prudently select a 

service provider with strong cybersecurity practices 

and monitor their activities, as ERISA requires

Cybersecurity Program 

Best Practices

Assists plan fiduciaries and record-keepers in their 

responsibilities to manage cybersecurity risks

Online Security Tips Offers plan participants and beneficiaries who check 

their retirement accounts online basic rules to reduce 

the risk of fraud and loss. Fees are at the forefront of 

fiduciary litigation



Questions?
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