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COVID-19



COVID-19 Discussion Overview

• Status of OSHA ETS for large employers 

•Patchwork of state laws regarding vaccines, testing, 
masking, and other issues:
• Illinois
• California
• Pennsylvania
• Florida



Status of OSHA ETS for Large Employers–
Withdrawn 

• On November 5, 2021, OSHA published its COVID-19 ETS. 
The ETS mandated that employers with 100 or more 
employees get fully vaccinated against COVID-19 or be 
required to wear a face covering and undergo weekly testing.

• On January 13, U.S. Supreme Court granted a temporary stay 
of the ETS.

• OSHA subsequently withdrew the ETS, effective Wednesday, 
January 26th. 



COVID: State-Specific Peculiarities 



Illinois 

• An amendment to the Illinois Health Care Right of Conscience Act 
goes into effect June 1, 2022.

• The original Act (passed in 1977) was meant to protect health care 
workers who refused to participate in the delivery of health care 
services that were "contrary to their conscience." Recently, some 
non-healthcare workers have relied on the Act to claim exemption 
from COVID-19 testing or vaccination.

• The amendment clarifies that it is NOT a violation of the Act for an 
employer to impose any requirements intended to prevent the 
transmission of COVID-19.



California COVID-19 Prevention ETS

On December 16, 2021, the Occupational Safety and Health Standards 
Board readopted the Cal/OSHA COVID-19 Prevention Emergency 
Temporary Standards (ETS). The emergency standards took effect on 
January 14, 2022, and now apply to most workers in California. 



California COVID-19 Prevention ETS

Notable requirements in the ETS include: 

1. Written COVID prevention policy 

2. Effective COVID training and instruction

3. Investigating and responding to COVID-19 cases in the workplace

4. Testing and exclusion

5. Return to work criteria 



California Vaccine Mandate

Currently, the following individuals must either show proof of full vaccination 
or be tested at least once per week:  

1. All CA state workers  

2. Workers in health care and high-risk congregate settings  

3. Visitors at hospitals, skilled nursing facilities, and intermediate care 
facilities 

4. All school staff at public and private K-12 schools  

5. Health care workers in state and local correctional facilities and 
detention centers 

6. Workers in adult and senior care facilities, including those employed in 
in-home direct care settings 



California Vaccine Booster Mandate

The CA Department of Public Health (“CDPH”) has issued an amended 
Order requiring workers in healthcare settings to receive a COVID-19 
booster shot as follows:

• If a healthcare worker became eligible for a booster on or before 
January 17, 2022, they must receive their booster shot by February 1, 
2022.

• If a healthcare worker becomes eligible on or after January 18, 2022, 
they must receive their booster within 15 days of become eligible.



California Mask Mandate

In response to the omicron variant, the latest order from the CDPH 
requires the use of face coverings by all employees when indoors, 
irrespective of vaccine status, from December 15, 2021 through at 
least February 15, 2022. This requirement will be updated as 
conditions change.

Employees who are exempted from wearing a face covering due to a 
health condition, or disability and cannot wear a non-restrictive 
alternative must physically distance at least six feet from others and 
either be fully vaccinated or tested at least weekly for COVID-19. 

*The testing must be during paid time and at no cost to the employee. 



California Vaccine Exemptions

On March 4, 2021, the California Department of Fair Employment and 
Housing (“DFEH”) updated its COVID-19 related guidance and stated 
that so long as an employer adheres to the requirements of the Fair 
Employment and Housing Act (“FEHA”), it may require its employees 
to be vaccinated.

Two exemption criteria:

1. Disability

2. Sincerely held religious belief



California Vaccine Exemptions - Disability

• If an employee objects to the vaccination on the basis of a disability, 
the employer is required to reasonably accommodate that 
employee.

• Reasonable accommodations include:
1. employee working from home, 
2. employer implementing safeguards at the worksite to enable the employee 

to work without endangering the employee or others.

• Employer may exclude the employee from the worksite if certain 
criteria are met.



California Vaccine Exemptions – Religious 
Belief
• If an employee objects to the vaccination on the basis of a sincerely-held 

religious belief or practice, the employer is required to reasonably 
accommodate that employee. 

• Reasonable accommodations include restructuring or job reassignment, 
but do not include segregating the employee from other employees or the 
public unless specifically requested by the employee.

• Employer may exclude the employee from the worksite if certain criteria 
are met.



California Vaccine Exemptions – No 
Retaliation
If an employee requests a reasonable accommodation due to a 
disability or sincerely-held religious belief or practice—or engages in 
other protected activity like alleging that the employer’s mandatory 
vaccination policy is discriminatory—the employer cannot retaliate 
against them. 



California Vaccine Exemptions – Limited 
Application
• No reasonable accommodation necessary absent disability 

or sincerely-held religious belief.

• Employers are permitted to enforce reasonable disciplinary policies 
and practices if employees resist the vaccination for reasons 
unrelated to disability and sincerely-held religious beliefs and 
practices. 



Pennsylvania Vaccine Exemptions – Religious 
Belief
One recent decision from the Pennsylvania Court of Common Pleas 
provides guidance to employers in determining whether a request for 
exemption from a vaccine mandate based on a religious belief must be 
accommodated:

Beck v. Williamson College of the Trades et al. (Aug. 24, 2021)



Pennsylvania Vaccine Exemptions – Beck v. 
Williamson 

• He had previously (within the 
past two years) obtained 
vaccinations

• His  objection to 
“unprecedented restrictions on 
basic human freedoms” 
appeared to be a more “global” 
than religious 

• The school had a lawful, 
nondiscriminatory reason for its 
policy — to protect the health 
and safety of its students and 
staff during a global pandemic 
and to better ensure the 
continued operations of the 
school – that it applied to all 
students 

On September 14, 2021, the court upheld the school’s decision to deny the 
student’s request for exemption from its vaccination policy:



Pennsylvania Vaccine Exemptions - Takeaways

• Ensure COVID-19 vaccine policies are facially neutral and applicable to 
all employees

• Designate employee(s) to review and approve requests for vaccine 
exemption

• Train management to ensure that policies re: accommodation 
requests are applied consistently and uniformly

• Remind employees of the purpose of the vaccine policies 



Florida Bans Vaccine Mandates

Applies to all private employers unless they offer an opt-out:

1. The Medical Reason Exemption

2. The Religious Reason Exemption

3. COVID-19 “Immunity” Exemption

4. Regular Testing Option

5. Agreement to Use Personal Protective Equipment Option



Cannabis in the Workplace 



Potential Employer Issues

• Hiring and firing cannabis users

• Enforcing a drug free workplace

• Using tried-and true drug testing policies

• Accommodating medical marijuana

• On-duty vs. off-duty



Federal Law: the Controlled Substance Act

• Marijuana remains illegal under federal law

• Federal government’s current approach: defer to states and their 
marijuana laws

“It does not seem to me useful the use of limited resources that we 
have to be pursuing prosecutions in states that have legalized and are 

regulating the use of marijuana, either medically or otherwise.”

- Attorney General Merrick Garland





4 Key Facts About New York's New Law

1. Only employees are protected from employer action

2. Employers can prohibit certain activities

3. Employers must determine “impairment”

4. Drug testing may be of limited utility in NY



Florida Law: What to Know

• Excludes the use or administration of marijuana in a patient’s place of 
employment, except when permitted by his or her employer.

• Does not limit an employer’s ability to establish or enforce a drug-free 
workplace program or policy.

• Makes clear that employers are not required to accommodate the 
medical use of marijuana in the workplace, or any employee while 
under the influence of marijuana.

• Does not create a cause of action against an employer for wrongful 
discharge or discrimination.



California Cannabis Laws

• Recreational use of marijuana became legal in California on January 1, 
2018. 

• Adults age 21 and older may now possess up to one (1) ounce of 
dried marijuana or eight (8) grams of concentrated cannabis under 
California law. They may also grow up to six (6) plants for their 
personal use, subject to certain restrictions. 

• It is still a crime to sell marijuana in California — or to possess it with 
the intent to sell it — other than with both a state and local 
license. For most people, violation of California’s cannabis laws is 
only a misdemeanor.



California Cannabis – Case Law

• Ross v. RagingWire Telecommunications, Inc.: Employers are not 
required to accommodate marijuana use, including as a medical 
treatment for a disability or injury

• Espindola v. Wismettac Asian Foods, Inc. (C.D. Cal. Apr. 28, 
2021): Employer can condition an offer of employment on passing a 
pre-employment drug screening, including a test for marijuana. 
Chronic back pain “without more” does not qualify as a disability 
under FEHA and “an employer does not have to accept an employee’s 
subjective belief that he is disabled.”



California Cannabis – Accommodation Issues

• CA lawmakers have attempted, on several separate occasions, to 
enact legislation that would prohibit adverse employment actions on 
the basis of marijuana use. 

• On Feb. 19, 2021, CA introduced legislation to institute employment 
protections to individuals utilizing marijuana. Specifically, AB 1256 
would, if passed, prohibit employers from discriminating against a 
person in hiring, termination, or any condition of employment due to 
the fact that a drug test has found that person to have marijuana in 
their urine. This bill did not pass in 2021, but may be reconsidered in 
2022.



California Cannabis – Drug Testing

• California employers still maintain the right to enforce a drug-free 
workplace policy, including prohibiting marijuana.

• Employer drug testing programs are limited by the state’s 
constitutional right to privacy. Although employment drug testing 
programs implicate this privacy right, they are not necessarily 
improper. 

• Each program is judged on a case-by-case basis using a 
“reasonableness” balancing test that weighs the gravity of intrusion 
on an employee’s privacy versus the validity of the employer’s reason 
for the drug testing. 



Illinois Cannabis Law

• Recreational use of marijuana became legal in Illinois on January 1, 
2020.

• The Illinois Cannabis Regulation and Tax Act (CRTA) explicitly 
protects an employee's right to consume marijuana during off-duty 
hours.

• Employers retain the ability to adopt policies regarding drug testing or 
use that apply while in the workplace or on-call.





Mandatory Arbitration 
Agreements



California on Arbitration Agreements – AB 51

On October 10, 2019, California Governor Gavin Newsom signed into 
law California Assembly Bill 51, which prohibits any employer from 
requiring prospective or current employees, as a condition of 
employment, continued employment or the receipt of any 
employment-related benefit, to waive any right, forum or procedure 
for a violation of any provision of the California Fair Employment and 
Housing Act and the Labor Code. 

Employers who violate this statute could be liable for a misdemeanor, 
punishable by imprisonment, and/or by a fine, and civil sanctions. 



California on Arbitration Agreements – AB 51

AB 51 (codified as Labor Code section 432.6) was enacted with an effective 
date of January 1, 2020.

On Dec. 9, 2019, the U.S. Chamber of Commerce, along with other business 
groups, brought action seeking injunctive relief, and seeking a declaration 
that AB 51 was preempted by the Federal Arbitration Act (FAA).

On January 31, 2020, the district court issued a preliminary injunction, and 
concluded that plaintiffs-appellees were likely to succeed on the merits of 
their claim.



California on Arbitration Agreements –
Chamber of Commerce v. Bonta, et al.

• On September 15, 2021, the 9th Circuit in a 2-1 decision of a three-
judge panel disagreed with the District Court, holding that:
• Labor Code section 432.6 does not conflict with the FAA because it focuses on 

conduct occurring prior to the existence of an arbitration agreement and does 
not invalidate arbitration agreements that have been voluntarily entered 
into.

• The FAA’s purpose is to enforce consensual arbitration agreements and Labor 
Code section 432.6 only prohibits agreements that are not consensual.

• The panel partially agreed with the District Court, 
however, regarding the statute’s imposition of civil and criminal 
penalties.



California on Arbitration Agreements –
Chamber of Commerce v. Bonta, et al.

What now? 

• Courts, pursuant to the FAA, must still enforce signed arbitration agreements; 
however, an employer still violates the California Labor Code if it conditions 
employment upon the execution of an arbitration agreement. 

• Employers may face criminal and civil sanctions where prospective or current 
employees refuse to execute an arbitration agreement, but the amount and 
extent of these potential sanctions remains unclear. 

• Because this ruling creates a circuit split with the 1st and 4th Circuits, the 9th 
Circuit en banc (a full panel of the 9th Circuit rather than a panel of 3 judges) 
or the U.S. Supreme Court will likely have the final word on these issues.



California on Arbitration Agreements – Next 
Steps for Employers

Unless and until the 9th Circuit en banc or the U.S. Supreme Court 
reviews this ruling and provides clarity on the use of mandatory 
arbitration agreements, employers will have to choose how to proceed 
with arbitration agreements based on their tolerance for risk and:

1. Pause Use of Mandatory Arbitration Agreements;

2. Proceed With Mandatory Arbitration Agreements; or

3. Sustain Arbitration Agreements on a Voluntary Basis



California on Arbitration Agreements – Final 
Items to Note
• The statute only applies to arbitration agreements that were entered 

into, modified or extended on or after January 1, 2020. Thus, 
agreements entered into prior to January 1, 2020 are presumably 
enforceable.

• The 9th Circuit ruling does not invalidate these already existing 
executed arbitration agreements, nor subject the employer to 
criminal or civil penalties.



Legislative Advancements

#MeToo driving the debate

• WA, MD, and NY passed laws prohibiting mandatory 
arbitration for sexual harassment claims

• Preempted by FAA



Restrictive Covenants



Restrictive Covenant Section Overview

• Amendment to Illinois Freedom to Work Act

• D.C.'s Ban on Non-Compete Agreements

• Emerging state variations in salary thresholds and requirements for 
restrictive covenants



Amendment to Illinois Freedom to Work Act

• The amendment to the Illinois Freedom to Work Act applies to 
restrictive covenants entered into after January 1, 2022.

• Non-compete agreements are prohibited when an employee's 
expected or actual annualized rate of earnings is less than $75,000 
per year.

• Non-solicitation agreements are prohibited when an employee's 
expected or actual annualized rate of earnings is less than $45,000 
per year.
• Applies to both customer and employee non-solicit agreements.



Amendment to Illinois Freedom to Work Act

• Does NOT include confidentiality agreements and trade secret 
disclosure prohibitions.

• The new legislation codifies some of the existing elements in Illinois 
law that are required to enforce restrictive covenants, 
including adequate consideration.

• The Attorney General is authorized to investigate and sue employers 
that violate the Act on a regular basis.



D.C.'s Ban on Non-Compete Agreements 

• D.C.'s Ban on Non-Compete Agreements Act of 2020 goes into full 
effect on April 1, 2022.

• D.C.'s ban is the broadest ban on non-competes in the country. 
With very narrow exceptions, non-competes entered into after April 
1, 2022 will be void and unenforceable. Notably, this includes non-
competes for simultaneous work. 

• The prohibition on non-competes applies to almost all employees
who perform work in D.C.

• Note: The Act does not apply to confidentiality agreements and 
is silent on non-solicitation agreements.



Emerging variation in salary thresholds and 
requirements for restrictive covenants

• Maine

• Maryland

• Massachusetts

• New Hampshire

• Oregon

• Rhode Island

• Virginia

• Washington



Questions?
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