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Reed Smith

What is D&O insurance?
 Provides liability coverage for a company’s directors, officers, and higher-level employees (in their 

capacities as such), and sometimes for the company itself

 Coverages include: 

• Coverage A – protects the Ds and Os against non-indemnified claims (i.e., where company 

can’t, won’t, or doesn’t indemnify them)

• Coverage B – reimburses the company for claims against its Ds and Os that are indemnified by 

the company

• Coverage C – applies to claims against the company 

• For publicly-traded companies, typically is limited to “Securities Claims”

• Typically broader for private companies and non-profits

 Coverage A is standard, and typically is the broadest of the three

 Company generally can elect whether to buy Coverages B and C

 D&O policies not written on an industry standard form, so policy forms vary from insurer to insurer 

and often are more negotiable than other types of policies

 May be grouped with other types of coverage, such as employment practices liability coverage
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What is and isn’t covered by D&O policies

 Covered “Wrongful Acts” are defined broadly

• Typically includes any act, error, omission, neglect, misstatement, or breach of duty

 Includes both indemnity and defense of covered “Claims”

• Indemnity includes settlements, judgments, court costs, and sometimes other components  

• Defense can often exceed indemnity, so it is a critical coverage 

• Defenses costs erode limits of the policy

 Types of claims typically excluded from D&O coverage include:

• Deliberately criminal or fraudulent acts

• Gaining of personal profit to which insured is not legally entitled

• Claims by insureds against other insureds 

• Bodily injury and emotional distress

• Personal injury (such as defamation, libel, or invasion of privacy)

 Carve-outs from definition of otherwise covered “Loss” often used a backdoor means to further narrow coverage 

provided 
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SPACs (special purpose acquisition companies) face many hurdles as they go through the IPO and the subsequent 
M&A process. With some smart planning and the help of the right advisors, insurance can move from being a 
hurdle to a strategic asset.

SPAC Life Cycle
When thinking about insurance for a SPAC, it is helpful to think in terms of the SPAC’s life cycle. From an 
insurance perspective, there are three main phases: 

Phase One: IPO
The main assets of a SPAC as it goes through the IPO process are its management team, the management team’s 
investment strategy, and the SEC’s approval of the SPAC Form S-1 registration statement. 

Need for D&O Coverage
The SPAC’s sponsor selects the SPAC’s directors before the IPO, and other directors are appointed soon 
after. The fact that the common stock of the SPAC is publicly traded after the IPO makes the management team 

against a company’s management and directors and usually allege material misstatements and omissions in the 
IPO registration statement. Given that SPACs are not operating companies, their IPOs see far less litigation than 

Welch v. Meaux et-al.). 
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Reed Smith

D&O coverage for COVID-related claims

 To date, insurance claims related to COVID-19 have been heavily concentrated around first-party 

property policies, typically for business interruption losses

• These claims have been routinely denied by insurers

• Scores of coverage lawsuits across the country have been filed by policyholders, many of which 

are already decided

• Most courts have decided these cases against policyholders, typically based on lack of “physical 

loss or damage” and/or virus-related exclusions 

 At the outset of the pandemic, policyholder-side bar anticipated substantial numbers of D&O 

claims as a result of companies being financially damaged by economic impacts of COVID-19

• Because D&O policies provide liability (not first-party) coverage, such claims wouldn’t be subject 

to the same physical loss or damage challenges as first-party claims 

• Although some D&O insurers are now attaching virus-related exclusions to their D&O policies, 

there were very few such exclusions in pre-pandemic D&O policies

• That said, it also was anticipated that D&O claims would be subject to the bodily injury exclusion, 

likely limiting coverage for claims alleging that companies (and/or their Ds and Os) failed to take 

reasonable actions to prevent the spread of COVID-19 at their business locations 
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D&O coverage for COVID-related claims

 But even with that limitation, it was anticipated that there still would be a substantial number of COVID-related 

D&O claims alleging, for instance: 

• Failure to inform shareholders of likely financial effects of COVID-19 or improperly downplaying those risks

• Failure to anticipate/manage COVID-related supply chain shortages, resulting in negative financial impacts 

for the company   

• Mishandling of COVID-related employment issues (e.g., layoffs), resulting in increased liability for the 

company 

• To date, however, there have been few COVID-related D&O coverage lawsuits 

 Dearth of lawsuits likely due to: 

• Limited volume of underlying COVID-related bodily injury due to challenging proof issues 

• Potential extended reach of bodily injury exclusions in D&O policies

• Anticipated economic effects of COVID-19 not being as severe as initially anticipated – at least outside the 

retail/travel realm 
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D&O coverage for COVID-related claims
 There have been a few limited exception, including a handful of coverage cases in which company faced liability for 

cancellation of pre-scheduled events due to COVID-19 

• SXSW, LLC v. Federal Ins. Co., No. 1:21-CV-00900-RP, 2022 U.S. Dist. LEXIS 92709 (W.D. Tex. May 24, 2022) 

(underlying liability claims alleging failure to issue refunds for cancelled South By Southwest Festival) 

• Federal Ins. Co. v. Healthcare Information and Mgmt. Sys. Society, Inc., no. 1:20-cv-06797 (N.D. Ill. Oct. 19, 2021) 

(underlying liability claims from pre-paid exhibitors after trade show cancelled)

• Insurers in these cases relied on traditional D&O coverage defenses, including: 

o That losses sought were uninsurable restitution 

o Contractual liability and professional services exclusions

• Courts in both cases denied insurers’ dispositive motions 

• Event cancellation cases in D&O context are atypical because such losses typically are covered by specialized 

event cancellation policies

 Without more robust D&O coverage litigation in the COVID-19 arena, however, it is difficult to predict how earnestly 

insurers are likely fight these claims (as they have in the property context) and on what specific grounds

 That said, though, it is still possible that more such cases are still forthcoming – possibly because the coverage 

claims are still in the pre-litigation stage or aren’t yet ripe for litigation (e.g., breach not yet clearly established)
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D&O coverage for COVID-related claims

 For example, Securities Class Action Clearinghouse (Stanford Law School) estimates that in 2020, 19 COVID-

related class-action securities cases were filed against various companies.  

 More have been filed since then – although at a lower annual rate than 2020

 A few examples include:

• Rose v. Butterfly Network, Inc., no. 2:22-cv-00854 (D.N.J.) (filed 2/16/2022) (alleging company overstated its 

business and financial prospects in light of COVID-19 pandemic’s broad consequences, including healthcare 

logistical challenges and medical personnel fatigue)

• Menzione v. Yext, Inc., no. 1:22-cv-05127 (S.D.N.Y.) (filed 6/7/2022) (alleging materially false and misleading 

statements regarding the company’s business, operations, and prospects in light of COVID-related disruptions)

• Collins v. DocuSign, Inc., no. 1:21-cv-70701 (filed 12/22/2021) (alleging false or misleading statements 

regarding the impact of the COVID-19 pandemic on company’s business, growth, and going-forward prospects)

• City of Riviera Beach Gen. Employees Retirement Systems v. Royal Caribbean Cruises, Ltd., no. 1:20-cv-

24111-KMW (filed 10/7/2020; voluntarily dismissed 2/21/2021) (alleging failure to disclose material facts about 

COVID-related decrease in cruise bookings and company’s inadequate policies and procedures to prevent the 

spread of COVID-19 on its ships).

• Knight v. Miller, No. 2021-0581-SG, 2022 Del. Ch. LEXIS 92, at *1 (Del. Ch. Apr. 27, 2022) (alleging breach of 

fiduciary duty claim against board compensation committee for granting bonuses to themselves in the midst of 

the COVID-19 pandemic)
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D&O coverage for COVID-related claims

 It is possible (if not likely) that the defendants in these cases have sought D&O coverage

 Depending on the extent to which their D&O insurers have agreed to defend and indemnify these claims, they could 

result in D&O coverage litigation 

 Also, the SCAC data only tracks COVID-related securities actions through the end of 2020 – more have been filed 

since then, and that the defendants in those cases may seek D&O coverage 

 So prospects for policyholder seeking D&O coverage for COVID-19 claims remains largely unclear, they may become 

more clear going forward if and when addiitonal D&O coverage litigation is pursued 
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D&O coverage for antitrust-related claims 

Current climate for antitrust enforcement

 Biden administration has been clear that enforcement of antitrust laws will be a high priority

• July 2021 Executive Order states that administration intends to utilize a “Whole of Government” 

approach – not just the FTC – to implement this oversight 

• Greater government oversight of antitrust laws likely means increased numbers of D&O claims 

for government investigations, regulatory antitrust litigation, and follow-on securities litigation 

 Increased regulatory scrutiny may also spur additional private party antitrust litigation 

• Includes threat of trebled damages

 Antitrust law is governed by federal statute, which includes conduct such as restraint of trade, 

price-fixing, unfair/deceptive trade practices, conspiracy, and related types of “unfair competition” 

 Antitrust violations are subject to both civil and criminal liability

 Although companies typically are the primary targets of antitrust enforcement, individual Ds and 

Os often face individual exposure
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D&O coverage for antitrust-related claims 

 Public company D&O policies typically cover the company only for “Securities Claims”

• Antitrust claims typically don’t involve securities, so the company likely would not be covered against them 

• However, to the extent that there are follow-on securities claims, they may be covered 

• For example, in Arslanian v. Allergan PLC (C.D. Cal.), a poultry producer was investigated by DOJ for antitrust 

violations, and soon thereafter was sued by investors for making misleading statements and failing to disclose that 

company was engaged in anti-competitive conduct, including price collusion, likely to in result antitrust claims 

 Private company D&O policies typically don’t limit coverage for the company to Securities Claims, but they often 

(although certainly not always) are subject to antitrust exclusions  

• These exclusions tend to be broad and include unfair competition, deceptive or unfair trade practices, and restraint of 

trade

• Also may require only that claim be based on or arise out of these types of conduct (i.e., it need not be demonstrated 

that the offending conduct actually occurred) 

• That said, these exclusions sometimes  can be removed, or at least substantially narrowed, when the policy is placed 

or renewed

 Coverage for individual Ds and Os for antitrust claims is not limited to Securities Claims and may also not be subject to 

antitrust exclusion, especially with respect to shareholder derivative claims
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D&O coverage for antitrust-related claims 
 Other exclusions also may limit coverage for antitrust claims 

• Criminal, intentionally dishonest, or fraudulent conduct exclusion  

• Ill-gotten gain exclusion   

 Depending on the claim at issue, carve-out from definition of otherwise covered “Loss” for non-insurable loss may be at 

issue   

• Key issue will be whether remedy sought is for restitution or disgorgement, and possibly whether the state’s law at 

issue precludes coverage for restitution or disgorgement 

 Like the antitrust-specific exclusion, these provisions sometimes can be negotiated to provide for broader coverage
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D&O coverage for antitrust-related claims 

Examples of recent coverage litigation filings involving antitrust-related D&O claims

 Capital BlueCross v. Atlantic Specialty Ins. Co., no. 1:20-cv-02299-CCC (M.D. Pa.) (filed 12/08/2020) (dispute 

over coverage for antitrust litigation involving insured’s non-compete agreements)

 Cambia Health Solutions, Inc. v. Atlantic Specialty Ins. Co., no. 3:21-cv-00675 (D. Ore.) (filed 5/03/2021) 

(seeking declaration that excess D&O insurer was required to participate in payments to settle antitrust 

litigation against insured)

 Delta Dental of Iowa v. Allied World Specialty Ins. Co., no. 4:21-cv-00055 (S.D. Iowa) (filed 2/19/2021) 

(involving dispute over scope of exclusion for "managed care" activities)

 Federal Ins. Co. v. Contech Holdings, LLC, No. 1:21-cv-00094 (S.D. Ohio) (filed 2/05/2021) (declaratory 

judgment action to determine whether warrant and subpoena in antitrust investigation by DOJ constitutes a 

triggering “Claim")
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