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Tips for Optimal Quality

Sound Quality
If you are listening via your computer speakers, please note that the quality 
of your sound will vary depending on the speed and quality of your internet 
connection.

If the sound quality is not satisfactory, you may listen via the phone: dial 
1-877-447-0294 and enter your Conference ID and PIN when prompted. 
Otherwise, please send us a chat or e-mail sound@straffordpub.com immediately 
so we can address the problem.

If you dialed in and have any difficulties during the call, press *0 for assistance.

Viewing Quality
To maximize your screen, press the ‘Full Screen’ symbol located on the bottom 
right of the slides. To exit full screen, press the Esc button.

FOR LIVE EVENT ONLY



Continuing Education Credits

In order for us to process your continuing education credit, you must confirm your 
participation in this webinar by completing and submitting the Attendance 
Affirmation/Evaluation after the webinar. 

A link to the Attendance Affirmation/Evaluation will be in the thank you email 
that you will receive immediately following the program.

For additional information about continuing education, call us at 1-800-926-7926 
ext. 2.
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Program Materials

If you have not printed the conference materials for this program, please 
complete the following steps:

• Click on the link to the PDF of the slides for today’s program, which is located 
to the right of the slides, just above the Q&A box.

• The PDF will open a separate tab/window.  Print the slides by clicking on the 
printer icon.
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Overview of the 2021 
Consolidation Appropriations 

Act for Benefits Counsel
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• December 21, 2020 Congress passed a year-end 
bill to fund the government through September 
30, 2021 and provide economic relief in response 
to the coronavirus pandemic. 

• The bipartisan package includes $1.4 trillion to 
fund the government, $900 billion for coronavirus 
relief, and other provisions.

• The CAA contained the COVID-Related Tax 
Relief Act of 2020, the Taxpayer Certainty and 
Disaster Tax Relief Act of 2020, and the No 
Surprises Act, which contain numerous 
provisions related to retirement and health plans. 

Consolidated Appropriations Act, 
2021 (CAA)

Consolidated Appropriations Act, 
2021 (CAA)
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• Health and Welfare Plan Provisions
• Bonus: Short Summary of COBRA Subsidy under the 

American Rescue Plan Act

• Retirement Plan Provisions

• Employer Tax Credits

• Necessary Plan Amendments and Best Practices

Consolidated Appropriations Act, 
2021 (CAA)

Consolidated Appropriations Act, 
2021 (CAA)
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• Flexible Spending Account Changes
• No Surprises Act
• Cost Sharing Transparency
• Mental Health Parity and Addiction Equity Act
• Status of Wellness Plans
• American Rescue Plan Act of 2021 (ARPA)
• Employer Credit for Paid Family and Medical 

Leave
• Non-FFCRA Leave Tax Credits
• Employee Retention Tax Credit

Health and Welfare 
Aspects of the CAA 
Health and Welfare 
Aspects of the CAA 
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• Significantly loosens the use-it or lose-it rules 
that normally apply to health care and dependent 
care FSAs. 

• Allows employers to amend their FSAs to permit: 
• The entirety of any unused amounts from 2020 to be 

carried over to 2021.
• Similarly allows the entirety of any unused amounts 

from 2021 to be carried over to 2022. 

• Plan may be amended retroactively by the end of 
2021 for 2020 carry over and by the end of 2022 
for 2021 carry over.

Flexible Spending 
Account Changes
Flexible Spending 
Account Changes
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• The CAA allows employers to extend any FSA 
grace periods: 

• Access to unused amounts from a prior year is 
available in a subsequent year, for up to the entire 
subsequent plan year (rather than only 2½ months 
after the plan year-end), for both the 2020 and 2021 
plan years. 

• Plans may be amended to permit eligible 
employees to make a change to their 2021 plan 
year FSA elections even if there is no change in 
status event. 

Flexible Spending 
Account Changes
Flexible Spending 
Account Changes
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• The CAA allows plans to be amended to permit 
employees to “spend down” remaining 
contributions:

• Employees who terminated in 2020 or 2021 may 
continue to be reimbursed from any remaining unused 
balance for health or dependent care expenses 
incurred after the date of termination and through the 
end of plan year (plus the expanded grace period, if 
applicable), even if they did not elect COBRA and do 
not continue to make contributions.

Flexible Spending 
Account Changes
Flexible Spending 
Account Changes
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• The CAA enacted special rules for dependent 
care FSAs:

• Generally allowing reimbursements to continue for a 
dependent who is up to age 14 if the dependent aged 
out (attained age 13) during the 2020 plan year. 

• Employees who qualify for this relief may use 
outstanding dependent care FSA balances at the end 
of the 2020 plan year to utilize these amounts for 
children up to age 14 in the 2021 plan year.

Flexible Spending 
Account Changes
Flexible Spending 
Account Changes
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• All CAA changes are elective and employers may 
adopt some and not others: 

• Plans will need to be amended but amendments can 
be made retroactively, and the CAA provides an 
extended period of time within which to adopt 
amendments. 

• Before implementing any of the changes, 
employers should consider:

• Financial and administrative implications, including 
more limited forfeitures, increased costs, adverse 
selection risk. 

• Potential effects of extended health FSA coverage on 
HSA contributions.

Flexible Spending 
Account Changes
Flexible Spending 
Account Changes
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• Included in CAA, effective for plan years 
beginning on or after January 1, 2022:

• Health plans must cover surprise bills without prior 
authorization; and

• In-network cost sharing applies based on a 
“recognized amount,” which in most cases will be the 
median in-network payment amount under the plan for 
the same or similar services.

• Plans must add deductible, out-of-pocket maximum 
and consumer resource contact information to any 
paper or electronic insurance card issued to 
participants.

No Surprises ActNo Surprises Act
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• Requires that federal external appeal rights 
apply if health plan did not correctly identify 
and cover a surprise medical bill.

• Out-of-network providers cannot balance bill 
for:
• Emergency services beyond the applicable in-

network cost sharing amount;
• Non-emergency services at an in-network 

hospital or other facility unless providers give 
prior written notice at least 72 hours in advance 
and obtain the patient’s written consent. 
• Does not apply for ancillary services (such as 

anesthesia) or diagnostic services (such as radiology or 
lab work).

No Surprises ActNo Surprises Act
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• Enforcement with respect to health care providers and facilities 
also begins with the states. 

• A number of states have enacted surprise medical bill protections for 
the plans they regulate.  State surprise medical bill laws are not 
preempted unless they prevent the application of federal law.

• In cases where a state fails to substantially enforce the law’s 
provider requirements, the federal government will enforce. 

• The Secretary of Health and Human Services must establish a 
complaints process for violations of surprise billing protections 
by health care providers and facilities.  

• Under federal enforcement, civil monetary penalties of up to $10,000 
per violation can be applied to health care providers and facilities.

No Surprises ActNo Surprises Act
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• The Act permits access to Internal Dispute Resolution 
(IDR) for any surprise medical bill following a 30-day 
period when the plan and provider try to negotiate a 
payment amount.  

• The IDR process follows so-called baseball-style 
arbitration rules:

• Each party submits a final offer, and within 30 days 
the IDR entity determines which offer is most 
reasonable.  

• The IDR decision is binding, and the losing party must 
pay the cost of the arbitration process. 

No Surprises ActNo Surprises Act
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• The IDR process follows so-called baseball-style arbitration 
rules (cont.):

• In making its determination, the IDR may consider a number of 
factors, including the plan’s median in-network rate for the service; 
but it may not consider the undiscounted provider charge or the 
amount public programs (such as Medicare) would pay for the 
service. 

• This approach is intended to minimize reliance on the IDR and 
encourage all parties to submit reasonable bids.  

• The CBO estimated the law will lower payments to some providers, 
resulting in a reduction of private health plan premiums between 
0.5% and 1% on average, and – because the federal government 
subsidizes private insurance directly or through tax preferences –
reducing the federal deficit by $17 billion over 10 years.

No Surprises ActNo Surprises Act
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• Health plans must disclose information about broker 
commissions. 

• Individual health insurance plans, including short-term 
limited duration insurance, must disclose to enrollees the 
amount of direct and indirect compensation paid to 
brokers for that enrollment.  

• Plans must also report information on broker 
compensation annually to the Secretary of HHS.  

• This disclosure must be made before the individual 
finalizes plan selection.    

• Disclosure of broker and consultant commissions is also 
required for group health plans.

No Surprises ActNo Surprises Act
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• By July 1, 2021, HHS must establish a 
complaints process for consumers to report 
surprise medical bill problems. 

• The Secretary of HHS, in consultation with the 
Attorney General and the Federal Trade 
Commission, must study and report annually to 
Congress on how the law affects competition in 
health care markets, as well as the law’s impact 
on overall health costs and on access to health 
care services, especially in rural areas and other 
professional shortage areas. 

No Surprises ActNo Surprises Act
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• Requires the Government Accountability Office 
(GAO): 

• To collect data and report on the law’s impact on 
provider network participation rates and the adequacy 
of provider networks. 

• To report on how the law impacts prices charged for 
health services and changes in patient out-of-pocket 
costs.

• The law appropriates $500 million in funding for 
implementation. 

No Surprises ActNo Surprises Act
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• Transparency in Coverage Final Rule included in 
the CAA (subject to phase in):

• Purpose is to help consumers get information in 
advance about how their health plan will work in 
practice, and to promote transparency of medical care 
prices generally.

• Requires self-insured group health plans and 
insurance companies to disclose in-network rates 
negotiated with health care providers, historic net 
prices for prescription drugs, and historic net 
reimbursement to out-of-network providers, for plan 
year beginning January 1, 2022.

Cost Sharing TransparencyCost Sharing Transparency
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• Effective for plan years beginning January 1, 
2023:

• Cost-sharing information for over 500 
“shoppable services”.

• Effective for plan years beginning January 1, 
2024:

• Cost-sharing for all services.

Cost Sharing TransparencyCost Sharing Transparency
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• Health plans must begin providing an advanced 
explanation of benefits. 

• Beginning in 2022, consumers can request 
advance information about how services will be 
covered before they are provided.  

• For scheduled services, consumers can submit 
requests; and

• Generally within three business days, the health plan 
must provide written information including:

• Whether the provider/facility participates in-network; and 

• A good faith estimate of what the plan will pay and what 
patient cost liability may be.

Cost Sharing TransparencyCost Sharing Transparency
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• Health plans must provide transitional continuity 
of coverage when a provider leaves the network.  

• Health plans and issuers must notify enrollees 
when a provider/facility leaves the plan network 
while it is providing ongoing care.  

• In certain cases, health plans must also provide 
transitional coverage for up to 90 days or until 
treatment ends (whichever is earlier) at in-network 
rates.  

• Applies to treatment for serious or complex health 
conditions, institutional or inpatient care, nonelective 
surgery, pregnancy, and care for patients with terminal 
illness.

Cost Sharing TransparencyCost Sharing Transparency
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• Health plans must maintain accurate provider 
network directories.   

• Must establish a verification process to update 
provider directory information at least every 90 days. 

• Must respond within 1 business day to requests from 
individuals about whether a provider or facility is in-
network.  

• Consumers who rely on incorrect information 
conveyed by plans or posted in directories are entitled 
to have services covered with in-network cost sharing 
applied.  

• Providers and facilities are also required to provide 
timely updates to health plans when the content of 
their directory information changes.

Cost Sharing TransparencyCost Sharing Transparency
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• CAA requires group health plans and issuers that 
cover mental health/substance use disorder 
(MH/SUD) and medical/surgical (M/S) benefits:

• To prepare a comparative analysis of any 
nonquantitative treatment limits (NQTLs) that apply. 

• Beginning Feb. 10, 2021, plans must supply this 
analysis and other information, if requested by federal 
regulators (the Department of Labor (DOL) for ERISA 
plans).

Mental Health Parity and
Addiction Equity Act

Mental Health Parity and
Addiction Equity Act
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Under CAA, plans must make available to the DOL 
the following information:

• Terms:
• The specific plan and coverage terms on NQTLs for 

MH/SUD and M/S benefits. 
• A description of these benefits, including which of the 

six parity classifications contains the benefit (e.g., 
inpatient in-network, outpatient in-network, pharmacy, 
etc.).

Mental Health Parity and 
Addiction Act

Mental Health Parity and 
Addiction Act
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Under CAA, plans must make available to the DOL 
the following information (cont.):

• Factors — The factors used to determine that 
the NQTLs should apply to the benefits.

• Evidentiary standards — The evidentiary 
standards and any other sources on which the 
plan relied to back up the factors used to design 
the NQTL and justify its application to a benefit.

Mental Health Parity and 
Addiction Equity Act

Mental Health Parity and 
Addiction Equity Act
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Under CAA, plans must make available to the DOL 
the following information (cont.):

• Comparative analysis — A separate analysis of 
each NQTL for benefits in each classification 
“demonstrating that the processes, strategies, 
evidentiary standards and other factors used to 
apply the NQTLs” to MH/SUD benefits are 
“comparable to and applied no more stringently” 
than those used to apply NQTLs to M/S benefits.

Mental Health Parity and 
Addiction Act

Mental Health Parity and 
Addiction Act
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Under CAA, plans must make available to the DOL 
the following information (cont.):

• Findings and conclusions — The results of the 
comparative analysis giving the plan’s or issuer’s 
specific findings on what is and is not in 
compliance with the parity law.

Mental Health Parity and 
Addiction Equity Act

Mental Health Parity and 
Addiction Equity Act
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• The CAA outlines a specific process to follow 
when DOL’s review of a plan’s comparative 
analysis indicates a parity violation has occurred.

• After DOL’s initial determination, the plan has to 
specify what actions it will take to correct the violation 
and/or provide an additional comparative analysis 
within 45 days.

• If corrections are made or additional comparative 
analysis is provided, the DOL will review this 
information before making a final determination.

Mental Health Parity and
Addiction Equity Act

Mental Health Parity and
Addiction Equity Act
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• If the DOL makes a final determination that the 
plan is still in violation, the plan must notify all 
enrollees about the noncompliance within seven 
days of the DOL’s determination.
• Documents or communications related to the DOL’s 

recommendations to a plan will not be subject to 
disclosure under the Freedom of Information Act 
(FOIA). 

Mental Health Parity and 
Addiction Equity Act

Mental Health Parity and 
Addiction Equity Act
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• A self-compliance tool for the Mental Health 
Parity and Addiction Equity Act (MHPAEA) is 
available from the DOL at 
https://www.dol.gov/sites/dolgov/files/EBSA/laws-and-
regulations/laws/mental-health-parity/self-compliance-tool.pdf

Practice Note: Only 12 plans will be audited each 
year. The biggest MHPAEA risk for large employer 
plans continues to be litigation, particularly 
challenges to NQTLs like claim-review criteria and 
medical-necessity standards. 

Mental Health Parity and 
Addiction Equity Act

Mental Health Parity and 
Addiction Equity Act
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• The U.S. Equal Employment Opportunity 
Commission (EEOC) released a set of proposed 
rules limiting the value of incentives employers 
may use to encourage employee participation in 
wellness programs that track employees’ health 
data on January 7th and withdrew them on 
January 20th.

• Would have limited health contingent wellness plans 
to de minimus rewards (like a water bottle or t shirt).

• Employer health plan-based incentives are still ok.

• Status is unsettled and new regulations are 
unlikely until at least July, 2021, when the 
Democrats have a majority on the EEOC.

Status of Wellness PlansStatus of Wellness Plans
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• COBRA Subsidy
• Up to 6 months of 100% subsidized coverage from 4-

1-21 to 9-30-21.
• For COBRA qualified beneficiaries whose qualifying 

event was an involuntary termination of employment 
or reduction in hours. 

• The subsidy applies to an “assistance eligible 
individual,” which includes both an employee and 
dependents who had elected or 
will elect COBRA.

• Does not include voluntary terminations or termination “for 
cause”.

Practice Note: This will likely be the COBRA “for cause” 
exception, which is a high burden.

American Rescue Plan Act (ARPA)American Rescue Plan Act (ARPA)
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• COBRA Subsidy (cont.)
• The assistance eligible individual does not pay the 

COBRA premium, but rather the premium initially is 

“advanced” by the employer, plan, or insurer and then 

reimbursed by the government through a refundable 

tax credit (against Medicare hospital insurance (HI) 

taxes).

• Sample notices and regulations to be issued with 30-
45 days.

• Does not extend the original 18-month period.

American Rescue Plan Act (ARPA)American Rescue Plan Act (ARPA)
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• COBRA Subsidy (cont.)
• The subsidy ends if the qualified beneficiary’s 

maximum COBRA coverage period ends or if the 
individual is eligible for another group health plan or 
Medicare.

• ARPA also provides additional enrollment options for 
individuals who already had an involuntary termination 
of employment or reduction in hours within the last 18 
months and did not timely elect COBRA or dropped 
COBRA.

• Additionally, employers are permitted to allow 
assistance eligible individuals to change elections to 
other plan options that have the same or lower cost 
premiums (this is optional).

American Rescue Plan Act (ARPA)American Rescue Plan Act (ARPA)
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• COBRA Subsidy (cont.)
• ARPA requires employers to update COBRA notices 

sent to assistance eligible individuals to describe the 
subsidy and to issue extended COBRA election 
notices within 60 days of the date of applicability. 

• Employers also must issue notice of expiration of 
COBRA subsidy.

• Failure to do so is treated as a failure of the COBRA 
notice requirements. 

American Rescue Plan Act (ARPA)American Rescue Plan Act (ARPA)
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• The Families First Coronavirus Response Act 
(FFCRA) required certain employers to provide 
their employees with paid sick leave or expanded 
family and medical leave for specified reasons 
related to COVID-19.

• The FFCRA had two major provisions: the 
Emergency Paid Sick Leave (EPSL) Act and the 
Emergency Family and Medical Leave (EFML) 
Expansion Act. 

Non-FFCRA Leave Tax CreditsNon-FFCRA Leave Tax Credits
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• Emergency Paid Sick Leave (EPSL) 
• Two weeks (up to 80 hours) of paid sick leave at the 

employee’s regular rate of pay where the employee is unable 
to work because the employee is quarantined and/or 
experiencing COVID-19 symptoms and seeking a medical 
diagnosis; or

• Two weeks (up to 80 hours) of paid sick leave at two-thirds 
the employee’s regular rate of pay because the employee is 
unable to work because of a bona fide need to care for an 
individual subject to quarantine or care for a child (under 18 
years of age) whose school or child care provider is closed or 
unavailable for reasons related to COVID-19, and/or the 
employee is experiencing a substantially similar condition.

Non-FFCRA Leave Tax CreditsNon-FFCRA Leave Tax Credits
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• A covered employer has to provide to employees 
that it has employed for at least 30 days:

• Up to an additional 10 weeks of paid 
expanded family and medical leave at two-
thirds the employee’s regular rate of pay 
where an employee is unable to work due to a 
bona fide need for leave to care for a child 
whose school or child care provider is closed 
or unavailable for reasons related to COVID-
19.

Non-FFCRA Leave Tax CreditsNon-FFCRA Leave Tax Credits
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• Covered employers qualified for dollar-for-dollar 
reimbursement through tax credits for all 
qualifying wages paid under the FFCRA. 

• The CAA extends the payroll tax credits for 
employers that choose to provide paid FFCRA-
like leave through March 2021.

The additional leave that would have been covered by 
FFCRA and eligible for tax credits, is now voluntary rather 
than mandatory.

Non-FFCRA Leave Tax CreditsNon-FFCRA Leave Tax Credits
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• The Tax Cuts and Jobs Act of 2017 provided a 
federal tax credit for employers that provide paid 
family and medical leave to their employees. 

• The CAA extends the employer credit through 
Dec. 31, 2025, and applies to wages paid in 
taxable years beginning after Dec. 31, 2020.

• The credit is a percentage of the amount of wages 
paid to a qualifying employee while on family and 
medical leave for up to 12 weeks per taxable year.

• The minimum percentage is 12.5% and is increased 
by 0.25% for each percentage point by which the 
amount paid to a qualifying employee exceeds 50% of 
the employee’s wages, with a maximum of 25%.

Employer Credit for 
Paid Family and Medical Leave

Employer Credit for 
Paid Family and Medical Leave

44



© 2021 Smith, Gambrell & Russell, LLP, All Rights Reserved 

• Under the CAA, the Employee Retention Credit (ERC) 
was updated to provide enhanced and extended benefits 
and to expand those employers that would qualify for the 
credit, beyond what was provided in the CARES Act.

• The ERC, as enacted in the CARES Act, previously provided 
eligible employers with a refundable payroll tax credit of up to 
50% of the first $10,000 of “qualified wages” paid to each 
employee during the period ranging from March 13, 2020 through 
December 31, 2020, or up to $5,000 in credit per employee for 
that period. 

• For large employers, meaning employers with 100 or more 
employees, qualified wages generally were wages paid to 
employees when the employees were not providing services due 
to COVID-19-related circumstances.

Employee Retention 
Tax Credit (ERC)

Employee Retention 
Tax Credit (ERC)
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The CAA: 

• Extends the availability of the ERC for qualified 
wages paid until June 30, 2021 (instead of its prior 
expiration date of December 31, 2020).

• Increases the amount of credit available from 50% of 
the first $10,000 of qualified wages (including 
qualifying health costs) to 70% of the first $10,000 of 
qualified wages (also including qualifying health 
costs) in 2021. 

• The maximum credit went from $5,000 for all of 2020 
to $7,000 per each of the first two quarters of 2021 or 
a total of a maximum of $14,000 in credit for 2021.

Employee Retention 
Tax Credit (ERC)

Employee Retention 
Tax Credit (ERC)
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• The credit for large employers continues to apply 
only to wages paid while the employee is not 
working, while the credit for small employers 
applies to all wages paid. 

• For 2020, the ERC treated only companies with 
100 or fewer employees as small employers that 
could take the credit for wages paid while 
employees were working. 

• For 2021, small employers who can take the 
credit for wages paid while the employees are 
still providing services can have as many as 500 
employees. 

Employee Retention 
Tax Credit (ERTC)

Employee Retention 
Tax Credit (ERTC)
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• Employers with over 500 employees still can only 
take the credit for wages paid while employees 
are not performing services. 

• An employer’s size is determined on an aggregated 
group basis.

• Eligibility for the credit continues to depend on 
meeting one of two thresholds, but the CAA 
lowered the “gross receipts” threshold. 

• Businesses continue to meet the eligibility criteria 
if their businesses are either fully or partially 
suspended by a COVID-19 related government 
order, and that threshold has not changed. 

Employee Retention 
Tax Credit (ERC)

Employee Retention 
Tax Credit (ERC)
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• Businesses also can meet the eligibility criteria based on 
a reduction in gross receipts. 

• For the first two quarters of 2021: 
• A business is eligible for the credit if its gross receipts for the 

quarter are less than 80% of gross receipts in the same quarter 
for the year 2019. 

• The CAA allows businesses with a more than 20% reduction in 
gross receipts to be eligible for the credit, which is a significantly 
lower threshold than the 50% reduction in gross receipts 
previously required. 

• Under the CAA, even if an employer has received 
assistance via the PPP, that employer may still qualify for 
the ERC, provided the PPP proceeds were not used for 
wages for which that employer is seeking a credit. 

Employee Retention 
Tax Credit (ERC)

Employee Retention 
Tax Credit (ERC)
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AGENDA

• Consolidated Appropriations Act, 2021 – Retirement Plan Provisions

• Partial Plan Termination Relief

• CARES Act Distributions – Money Purchase Plans

• Disaster Relief

• Tax Credit Provisions

• IRS Notice 2020-86

• Safe Harbor Plan Guidance
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Consolidated Appropriations Act

• Enacted December 27, 2020

• Contains numerous 
employee benefits 
provisions

• Few for Retirement Plans
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Partial Plan Termination Relief

• Provides relief for certain events related to COVID-19

• Furloughs

• Work-force reductions

• Layoffs

• Such work-force reduction can be costly to retirement plan 
sponsors

3/23/2021 53



Partial Plan Termination Relief

• Partial Plan Termination (Code section 411(d)(3)) –
Traditional Rules

• Reduction of more than 20% of eligible employees 
in a plan year

• Facts and circumstances test

• 100% vesting requirement for affected participants
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Partial Plan Termination Relief

• Partial Plan Termination – Temporary Relief

• Important dates: March 13, 2020 and March 31, 
2021

• Number of active participants covered by the plan 
on March 31, 2021 must be at least 80% of the 
number of active participants covered by the plan on 
March 13, 2020

• No partial plan termination

• No accelerated vesting
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CARES Act Distributions –
Money Purchase Plans

• Expanded CARES Act 
distributions to Money 
Purchase Plans

• No extended benefit 

• Protects Plan Sponsors of 
MPPs who provided in-service 
distributions during 2020
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Disaster Relief

• Provides for special disaster 
related distributions and 
loans rules

• Similar to CARES Act and 
other natural disaster relief

• For FEMA declared disasters 
(other than COVID-19)

• Separate relief available for 
each disaster 
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Disaster Relief

• Participant Loans

• Expanded loan limits (100% and $100,000 v. 
50% and $50,000)

• December 27, 2020 through June 25, 2021

• Suspension of Loan Repayments for a period of up 
to one year (or until June 25, 2021, if later)

• Interest on loan accrues during  suspension period
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Disaster Relief

• In-Service Distributions

• $100,000

• No tax penalties or mandatory tax withholding 

• 3-year tax spread

• 3-year repayment period 

• Repayment treated as a trustee-to-trustee transfer 
within 60 days of the distribution 

• Distributions prior to June 25, 2021
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Disaster Relief

• Eligible Plans/Accounts –

• 401k 

• 403b 

• money purchase  

• governmental 457b

• IRAs
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Disaster Relief

• Qualified Individual 

• Someone who resides in a qualified disaster area; and 

• Someone who has sustained an economic loss by 
reason of the qualified disaster

• DOES NOT include areas declared disaster only on 
account of COVID-19

• Consider areas impacted by hurricanes and fires, with 
the potential to add snowstorms and extend the timing 
in the coming months
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Disaster Relief

• Recontributions of Certain Hardship Distributions 

• EE received hardship for purpose of buying or 
building a primary residence in a qualified disaster 
area

• EE could not use funds due to qualified disaster

• Eligible to recontribute distribution to the plan by 
June 25, 2021
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Disaster Relief

• Important Dates

• Disasters occurring between 12/28/2019 
and 12/27/2020

• Declared a disaster by the President 
between 1/1/2020 and 2/25/2021

• Amendment Deadline: last day of the plan 
year beginning on or after 1/1/2022
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Tax Credit Provisions –
Paycheck Protection Program

• Permits employers to deduct otherwise deductible expenses paid with PPP 
loan proceeds

• Includes payroll costs and contributions to qualified plans

• Includes loan proceeds forgiven under the CARES Act

Overrules guidance provided under Notice 2020-32 
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Tax Credit Provisions –
Deferred Payroll Tax

• Permissible deferral of employee share of Social Security tax withheld on 
wages between September 1, 2020 through December 31, 2020

• Deferred payroll taxes can be paid by the employee through wage withholding

• Timeframe to repay extended from April 30, 2021 to December 31, 2021

• Penalties and interest on unpaid amounts will begin accruing January 1, 2022
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IRS Notice 2020-86
Issued December 9, 2020

Written in Q&A Format

Addressed certain provisions of the 
SECURE Act

Affects certain safe harbor 401(k) and 403(b) 
plans
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SECURE Act 
Background –
Timing of Adoption 
of a Safe Harbor 
Plan

• Mid-year amendment to add Safe Harbor 
Nonelective Feature to Current Plan

• 3% NEC if adopted at least 30 days prior to 
the end of the plan year

• 4% NEC if adopted later up to the last day of 
the following plan year

• Retroactive applicability to the beginning of 
the plan year

• Satisfies ADP/ACP and Top-Heavy Testing
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IRS Notice 2020-86

COVID-19 Impact

• Many plan sponsors suspended safe harbor 
contributions mid-year 2020 in anticipation of a loss of 
business due to the pandemic and resulting economic 
uncertainty

• Uncertainty as to whether the safe harbor provisions 
could be reinstated for 2020
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IRS Notice 2020-86

IRS Guidance

• Impacts plan sponsors who suspended their SHNEC 
contribution mid-year in 2020

• Permits plan sponsors to reinstate a SHNEC plan for 
2020

• Must be 4% for calendar year plans since guidance 
released with less than 30 days remaining in 2020
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IRS Notice 2020-86

IRS Guidance Continued

• No relief for plan sponsors who suspended the safe 
harbor match mid-year

• Such plans subject to ADP/ACP testing and top-heavy 
requirements for 2020 and 2021, unless safe harbor 
match was reinstated as of the beginning of 2021
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IRS Notice 
2020-86

IRS Guidance Continued

• Contribution only deductible for prior 
plan year if made by ER tax return 
deadline, including extensions

• Guidance applies to 403(b) safe harbor 
plans on same terms
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