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Timothy F. Leary, Petitioner,
V.
United States.

- Mg. Justice HARruAN delivered the opinion of the
Court.

This case presents constitutional questions arising ouf
of the conviction of the petitioner, Dr. Timothy Leary,
. for violation of two federal statutes governing trafﬁc in
- ' marijuana. .
<~ .o« 7. The circumstances surrounding petitioner’s conviction
e were as follows. On December 20, 1965, petitioner left -
B R .. 'New York by automobile, intending a vacation trip to
f4 im0 0% Yueatan, Mexico.  He was accompanied by his daughter
A B 7 and son, both teenagers, and two other persons. On
i v December 22, 1965, the party drove across the Inter-
s ' ! national Bridge between the United States and Mexico X
‘ . wi: at Laredo, Texas. They stopped at the Mexican customs -, ..
station and, after apparently being denied entry, drove
back across the bridge. They halted at the American *
secondary inspection area, explained the situation to a
customs inspector, and stated that they had nothing from
Mexico to declare. The inspector asked them to alight,
examined the interior of the car, and saw what appeared
to be marijuana seeds on the floor. The inspector then - .
. received permission to search the car and passengers.
Small amounts of marijuana were found on the car floor .. " . T
and in the glove compartment. A personal search of ' -
o petitioner’s daughter revealed a silver snuff box contain- -
; .. ing semi-refined maruuama and three partmlly\smokedl
... v marijuana cigarettes, < - -
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Petitioner was indicted and tried before a jury in the
Federal District Court for the Southern District of Texas,
on three counts. First, it was alleged that he had know-
ingly smuggled marijuana inte the United States, in
violation of 21 U. 8. C. § 176a.! Second, it was charged
that he had knowingly transported and facilitated the
transportation and concealment of marijuana which had

been illegally imported or brought into the United States, -

with knowledge that it had been illegally imported or
brought in, all again in violation of § 176a.? Third, it
was alleged that petitioner was a transferee of marijuana
and had knowingly transported, concealed, and facili-

tated the transportation and concealment of marijuana, i
without having paid the transfer tax imposed by the - = °

t Insofar as here relevant, 21 U. 8. C. §176$i provides:

“Notwithstanding any other provision of law, whoever, knowingly, .

and with intent to defraud the United States, imports or brings into
the "United States marijuana contrary to law, or smuggles or

clandestinely introduces into the United States marijuana which =

should have been invoiced, or reccives, conceals, buys, sells, or in

any manner facilitates the transportation, concealment, or sale of
- such marijuana after being imported or brought in, knowing the -

same to have been imported or brought into the United States con-

trary to law, or whoever conspires to do any of the foregoing acts,

shall be imprisoned . . . .

“Whenever on trial for a violation of this subsection, the defendant

is shown to have or to have had the marijuana in his possession, such

- possession shall be deemed sufficient evidence to authorize conviction
.. unless the defendant explains his possession to the satisfaction of
“the jury.”

2See n. 1, supra. :
® Insofar as here relevant, 26 U. S. C. § 4744 (a) provides:

e “It shall be unlawful for any person who is a transferee required
i Yo pay the transfer tax imposed by section 4741 (a)— KR
“(1) to acquire or otherwise obtain any marijuana without having 7"

paid such tax, or ; :

.~ "(2) to transport or‘eonceal, or in any‘}nannér facilitate.'.um O

i

ReprodUce'd» af'théi'Riqhér:(j'Nikdh Pr’ey\sid’ential‘Lib‘rary ‘

)

.+ Marijuana Tax Act, 26 U. S. C. § 4741 et seq., thereby
- violating 26 U. S. C. § 4744 (a)(2).?
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After both sides had presented their evidence and the
‘ - defense had moved for a judgment of acquital, the Dis-
W trict Court dismissed the first or smuggling count.* The
e jury found petitioners guilty on the other two counts.
( ; He was tentatively sentenced to the maximum punish-
. S R s T ment, pending completion of a study and recommenda- B B
’ L tons to be used by the District Court in fixing his final K
. Sk Lo.n to0 o osentence.® On appeal, the Court of Appeals for the .
. 0% Fifth Circuit affrmed. 383 F. 2d 851 (1967). That
RSP Ag L - court subsequently denied a petition for rehearing and
rehearing en banc. 392 F. 2d 220 ( 1968).
; We granted certiorari, 392 U. S. 903 (1968), to consider .
. two questions: (1) whether petitioner’s conviction for ..
failing to comply with the transfer tax provisions of the '-’_"
Marijuana Tax Act violated his Fifth Amendment priv- ~
ilege against self-incrimination; (2) whether petitioner-
~ was denied due process by the application of the part
of 21 U. 8. C. § 176a which provides that a defendant’s .
. possession of marijuana shall be deemed sufficient evi-
- dence that the marijuana was illegally imported or -
_ brought into the United States, and that the de- .

¥ “‘{2,_;_; Lig
1'fe

H s

transportation or concealment of any marijuana so acquired or
"+ obtained.”
The statutory scheme of the Marijuana Tax Act is analyzed in ~
more detail at pp. 5-7, infra.

_ *Petitioner had testified without contradiction that he had obtained -
the marijuana in New York, and the District Court apparently |
“reasoned that an article taken out of the United States could not °
- be “smuggled” back into the country, as charged by the indictment. :
*- See Joint Appendix 60a; 2 Transcript of Record 520, 695; cf. United
- States v. Claybourn, 180 F. Supp. 448, 451-452 (1960). :
o %See 18 U. 8. C. § 4208. Petitioner was tentatively sentenced to
“. 20 years in prison and a $20,000 fine for violation of § 176a, and to =
~, 10 years in prison and a $20,000 fine for violation of § 4744 (a)(2)
- (see 28 U. 8. C. §7237 (a)), the prison sentences to run consecu- | .
- tively. The lowest penalty for conviction under § 176a is five years’ -
" imprisonment, and no suspension of sentence, probation, or parole
.is permitted following such & conviction. See 26 U. 8. C. § 7237 (d)
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fendant knew of the illegal importation or bringing in,
unless the defendant explains hi$ possession to the satis-
faction of the jury. For reasons which follow, we hold
in favor of the petitioner on both issues and reverse the
judgment of the Court of Appeals,

I

We consider first petitioner’s claim that his conviction . v g
under the Marijuana Tax Act violated his privilege -« 7S £
e . against self-incrimination. . e, 7 BT cELqe
| EERE S . Petitioner argues that reversal of his Marijuana Tax: -
. Act conviction is required by our decisions of last Term in Al
S Marchett: v. United States, 390 U. S. 39 (1968), Grosse "
i v United States, 390 U. S. 62 (1968), and Hagnes v. :
. United States, 300 U. §, 85 (1968). In Marchetti, we
held that a plea of the Fifth Amendment privilege pro-
5 vided & complete defense to a prosecution for failure to.
.. register and pay the occupational tax on Wagers, as re-
quired by 26 U. S. C. §§ 4411-4412. We noted that
| Wagering was a crime in almost every State, and that 26 %
.- U. 8. C. §6107 required that lists of wagering taxpayers.
be furnished to state and local prosecutors on demand.
We concluded that compliance with the statute would j
© have subjected petitioner to a “ ‘real and appreciable’ 7’ ¢ .
risk of self-incrimination. We further recognized that -
* - the occupational tax was not imposed in “ ‘an essentially -
" non-criminal and regulatory aresa . . . ;' 7 390 U. 8., at
57 but was “directed to a ‘selective group inherently
""" suspect of eriminal activities.” ”®* We found that it
' - would be inappropriate to impose restrictions on use

B

2‘?‘! fogl
i Wi A

°390 U. 8, at 48, quoting from Reg. v. Boyes, 1 B. & 8, 311,
<, 830 (1861), EoaS
2L T390 UL 8, at 67, quoting from Albertson v. SACB, 382 U,
170,79 (1965), - S e b B B
7. 9300 UL 8, at 57, quoting from the same soures,
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of the information collected under the statute—s course-
urged by the Government ag 5 means of removing the

111crimirmtion~because of the evident congressional pur-.
pose to provide aid tg prosecutors. We noted that,
unlike the petitioner in Shapiro v. United States, 335 .
U. 8.1 (1948), Marchett; Wwas not required to supply

information which had a “public aspect” or was con-

In order to understand petitioner’s contention that.

.

- compliance with the Marijuana Tax Act would have -

obliged him to incriminate himself within the meaning-
of the foregoing decisions, it is necessary to be familiar
with the statutory scheme, The Marijuana Tax Act has.
two main subparts., The first imposes a tax on transfers. -
of marijuana, the second an occupational tax upon those-
who deal in the drug. Tt js convenient {g begin with.
the occupational tax §§ 4751-4753.

o1 per--
porters, producers, bhysicians, researchers,,,

. and millerg bay varying rates. of tax per year. See
- 884751 (1)~(4), (6). . Persons who “deal in” marijuana,
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but do not fall into any of the specified categories are
[ ¢ Tequired to pay #3 per year.  See § 4751 (5). Section 3
£ SUu0 L 4753 provides that at the time of paying the tax the . .
Nl “register his name or style and his place =~ =
or places of business” at the nearest district office of the A S
Internal Revenye Service, N F LTSN CAE " 8
/ The first of the transfer tax brovisions, 26 U. S. (. RO R W
R ey, & § 4741, imposes a tax “upon all transfers of marijuana . .
1 which are required by § 4742 to he carried out pursuyant
sy to written order forms.” Section 4741 further provides . )
£°0° . that on transfers to persons registered under § 4753 the ..
LU tax s $1 per ounce, while on transfers to persons not . .
So registered the tax is $100 per ounce. The tax i
required to be paid by the transferee “at the time of
securing each order form.”*  with certain exceptions A
not here relevant,™ § 4749 makes it unlawfy] for any
. berson, “whether o not required to bay a special tax
" and register under sections 4751 to 4753 ¢, transfer
- marijuana except pursuant to g written order form to
be obtained by the transferee. A regulation, 26 CFR
§ 152.69, provides that the order form must show the
hame and address of the transferor and transferee ; their |
- § 4753 registration numbers, if they are registered; and
the quantity of marijuans transferred. Another regula-
tion, 26 CFR § 1562.66, requires the transferee to submit
an application containing these datg in order to obtain .
the form. Section 4742 (d) of the Act requires the
-~ Internal Revenye Service to “preserve” in its records a
.. duplicate copy of each order form which it issues.
e

A A s s
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®The transferor jg secondarily liable for the tax. Sece 26 U. 8. C.- ;
- § 4741 (b). ;

1*The exceptions include transfers by or under. Drescription of -,
a medical Dractitioner; legal exportation to foreign countries; trans-
. fers to government officials; and transfers of marijuann'seeds-_ to.
2 persons"regi_stered_undgr §4783.: i o T o

’ ,m z:‘:‘l NJ’! (f‘l i i "{‘i b, ';; g B i
e T Wi A AR
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Another statutory provision, 26 U. S. C. § 4773, assures * S A
that the information contained in the order form will ‘:
be available to law enforcement officials. That section

27 ‘ , provides that the duplicate order forms required to be . o e

S0 o7 kept by the Internal Revenue Service shall be open to SELPRES WIS

‘ ST OUPE ~_ inspection by Treasury personnel and state and local S B 0o tEREMYL R

officials charged with enforcement of marijuana laws, '

~and that upon payment of a fee such officials shall be "
¢ furnished copies of the forms.
_ Finally, 26 U. S. C. § 4744 (a) makes it unlawful for

a transferce required to pay the § 4741 (a) transfer tax

. either to acquire marijuana without having paid the tax ' ;

.+ or to transport, conceal, or facilitate the transportation

' _or concealment of, any marijuana so acquired.”” .Peti-

' tioner was convicted under the latter subsection. He

- conceded at trial that he had not obtained an order form

«i:' or paid the transfer tax.

48

If read according to its terms, the Marijuana Tax Act
compelled petitioner to expose himself to a “real and
appreciable” risk of self-incrimination, within the mean-
. ing of our decisions in Marchetti, Grosso, and Haynes.
- Sections 4741-4742 required him, in the course of obtain- -
~ing an order form, to identify himself not only as a
transferee of marijuana but as a transferee who had not -
registered and paid the occupational tax under §§ 4751—
4753. Section 4773 directed that this information be

. 126 U. 8. C. §6107, which requires that a Jist of “persons \\ho :
“havo pnid epecial taxes” wnder subtities D and B of the Iniernai
7 Revenno Code ho kept for public ingpeetion in each principal internal
-7 revenue office and that thoe kst he ﬁ'urmﬂ hed to state and local prosc-
© " outors on requesé, apparently docs not apply to payosrs of transfer
. taxes. Sce Haynes v. United States, 300 U, 8. 85, 99-100 (1968).
11 The relevant text of § 4744 (a) is set out m n. 3 supra.

5 3 ';r < ; £h ,’
f E{eproduced gt the Ri!:hard"Nixoh"Fre§
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.. conveyed by the Internal Revenue Service to state an(I
b o o loeal law enforcement officials on request. .
T, edE Petitioner had ample reason to fear that transmittal to . -
such officials of the fact that he was a recent, unregistered D
transferee of marijuana “would surely prove a significant i Y
‘link in a chain’ of evidence tending to establish his guile”™® = “* &
under the state marijuana laws then in effect.’* When -~ %" % o
petitioner failed to comply with the Act, in late 1965,
possession of any quantity of marijuana was apparently
a crime in every one of the 50 States, including New
York, where petitioner claimed the transfer occurred, -
' . and Texas, where he was arrested and convicted.® It is

13 Marchetti v. United States, 300 U. S. 39, 48 (1968).

1 It is also possible that compliance with the Act also would have
created a substantial risk of incrimination under 21 U. S. C. § 176a,
the other federal statute which petitioner was convicted of violating
* (the relevant text of § 176a is reproduced in n. 1., supra). However,
. the danger of incrimination under state law is so plain that this
-, possibility need not be explored further.

'35 At the ‘time petitioner failed to comply with the Act, 48 States
" and the District of Columbia had on their books in some form essen-
tially the provisions of the Uniform Narcotic Drug Act. See 9B
. Uniform Laws Ann. 409-410 (1966). Section 2 of that Act states:
" “It shall be unlawful for any person to . . . posscss . . . any narcotic
5 drug except as authorized in this act”” Section 1 (14) defines
* “narcotic drugs” to include marijuana (“cannabis”). The remaining
two States, California and Pennsylvania, also have statutes making ’
* it a crime to possess marijuana. See Cal. Code Ann. § 11530 (1961);
--35 Pa. Stat. Ann. §§780-2 (g), 780—4 (q) (1961). :
.. In 1965, New York and Texas had in effect statutory provnsnons
subqt:mtmlly identical to the above sections of the Uniform Act.
" For New York, see N. Y. Public Health Law §§ 3301 (21), 3305 .
- (1954) ; for Texas, see Vernon’s Texas Penal Code Ann., Art. 725b

§§1(14), 2 (1961). In New York possession of any amount of
marijuana was a misdemeanor punishable by up to a year’s im-': ;
prisonment. See N. Y. Penal Law §1751-a (1) (1954). See also::
id, §1751 (2) (1956). In Texas, such: possession 'was & felony -
‘ pumshable by imprisonment for not less’than two years und not
more than life.. SBee Vernon's Texas Penal Code Ann, Art;

. §23 (1) (1957);
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true that almost all States, including New York and
Texas, had exceptions making lawful, under specified
conditions, possession of marijuana by: (1) state-licensed
manufacturers and wholesalers; (2) apothecaries; (3) re- -
- scarchers; (4) physicians, dentists, veterinarians, and ' e "
certain other medical personnel; (5) agents or employees .~~~ ..
of the foregoing persons or common carriers; (6) persons: . - %
for whom the drug had been prescribed or to whom it had . ke s '
been given by an authorized medical person; and (7) cer-
tain public officials.’® However, individuals in the first.
. four of these classes are among those compelled to reg-
-+ ister and pay the occupational tax under §§ 4751-4753; **
in consequence of having registered, they are required to.-
pay only a $1 per ounce transfer tax under § 4741 (a)(1).
- It is extremely unlikely that such persons will remain
- unregistered, for failure to register renders them liable- .
. not only to an additional $99 per ounce transfer tax but
~also to severe criminal penalties.’® Persons in the last.’
 three classes mentioned above appear to be wholly ex- :
* empt from the order form and transfer tax requirements.'®
Thus, at the time petitioner failed to comply with. -
‘. the Act those persons who might legally possess mari- .
-+ juana under state law were virtually certain either to

16 See, e. g., Uniform Narcotic Drug Act §§3-11, 9B Uniform
. Laws Ann. 472-496 (1966); N. Y. Public Health Law §§ 3310,
- 3320-3333 (1066); Vernon's Texas Penal Code Amn., Art. 726b,
- §§ 6-12 (1001), 1

o M SBeo 20 U, 8, CU§8 4763 (1)-(0).

" See 26 U, 8. C. §§ 4756 () (1), 4765 (n)(3), 7237 (n). :

126 U. 8. C. §§4742 (b)(1)-(2) exempt persons who reccive-
- marijuana under medical prescription or directly from a medical -
- practitioner. Title 26 U. S. C. § 4742 (b) (4) exempts transfers to .
*.. public officials. And the design of the Act strongly suggests that -
a delivery of marijuana to an employce or agent of a registrant is
.- considered a “transfer” to the registrant himself, see 26 U. 8. C.
§ 4755 (b)(3), 26 CFR §§ 152.41, 15242, and that delivery to a.
", common carrier is considered a “transfer” to the addressee. . See 26.
. U. 8, C. §4755 (b)(2), 26 CFR § 162.127 (c).-
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be registered under § 4753 or to be exempt from the
. order form requirement. It follows that the class of
51 ... . possessors who were both unregistered and obliged to
"4 - % obtain an order form constituted “a select group inher-
AR ently suspect of criminal activities.” Since compliance

that when read according to their terms these provisions

D.

- istrative practice, its incriminatory aspect will be seen

" tions.

- fied that this is true.
.. other regulations, relating to applications for order forms
under § 4742. The first, 26 CFR § 152.67, provides that.
such applications “[g]enerally . . . shall be signed by
the same person or persons signing the application for

be signed by another person, provided a power of attor-
‘ney authorizing such other person to sign the applica-
tions . . . has previously been filed. .. .” The second
regulation, 26 CFR § 152.68, states that upon receipt
‘of an application the district director ‘“shall” compare

W ‘f:'Ré'prbdu‘(;e'dvat‘tHe"’ Ri;‘ch‘a‘rd»N’ on Presiden

I S

with the transfer tax provisions would have required
-« petitioner unmistakeably to identify himself as.a member - -
of this “select” and “suspect” group, we can only decide -

- created a “real and appreciable” hazard of incrimination. ;.
- . p :

The Government, however, vigorously contends that ‘
~ when the Act is considered together with the accom-
- panying regulations, and in light of existing admin- .

to vanish or shrink to less than constitutional propor- -
The Government points first to regulations, 26 -
CFR §§ 152.22, 152.23, added in 1964, which provide
- that every applicant for registration under §§ 4751-4753 °
.. must show that he is legally qualified to deal in mari-
juana according to the laws of the jurisdiction in which
~ bhe is operating, and that the district director shall not
permit an applicant to register until the director is satis- -
The Government then cites two =

registration,” but when this is impracticable “they may -
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the signature on the application “with that appearing : /.
on the application for registration or in the power of
attorney,” and that “[u]nless the ‘district dircctor is
satisfied that the application is authentic, it will not be ‘
honored.” wyowE .
’ ‘ The Government asserts that these regulations clearly ’ '
Sy ~ signify that no person will be permitted to register unless
FUNeE SR his activitics are permissible under the law of his juris-
diction, and that no one will be permitted to obtain
 an order form and prepay the transfer tax unless he has
. registered.*® The result, the Government contends, is
simply to prohibit nonregistrants like petitioner from
dealing in marijuana at all. The Government further = -
asserts that the administrative practice of the Internal
- Revenue Service and the Bureau of Narcotics has always -
‘ "~ been consistent with this interpretation, though it con- |
i cedes that there apparently has never been an attempt by
- a nonregistrant to prepay the tax. The Government does .
admit uncertainty as to whether the fact of such an
attempt would have been communicated to law enforce-
~ ment officials; however, it points out that nothing in
. the statute or regulations appears to compel such dis-
closure.®* The Government argues that the regulations
“ © and administrative practice effectively refute the exist- -
.. ence of a substantial hazard of incrimination at the time |
~ petitioner acquired marijuana: first, because a non-

20 The Government argues that the $100 per ounce tax was in-
tended to be collected only civifly, from those found to have en-
gaged in illegal transfers. See Brief for the United States 19 nn, 23,
" 29. Sce also United States v. Sanchez, 340 U. 8. 42 (1951). 3
i " After our decisions in Marchetti, Grosso, and Haynes, district
* directors were instructed that such applications should not be dis-
. . closed but simply returned. to the apphcant" See Bnef for - the :
United Statee 17,n. 16, .

. Eg ’ o, G AN R
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registrant would have known that he could not obtain
an order form and consequently never would have
applied; second, because there was no substantial risk
that an unsuccessful application would have been
brought to the attention of law enforcement officials.
We cannot accept the Governiment’s argument, for we - s et T
~find that Congress did intend that a nonregistrant should - 0 W e Y
be able to obtain an order form and prepay the transfer -~ ¢ L o :
tax. This congressional intent appears both from the
language of the Act and.from its legislative history.

We begin with the words of the statute. Section
4741 (a), when read in conjunction with § 4742, imposes.
a tax upon every transfer of marijuana, with a few
exceptions not here relevant.?> Section 4741 (a)(1) states
that the tax on registrants shall be $1 per ounce and
§ 4741 (a)(2) that the tax on transfers to nonregistrants
. shall be $100 per ounce. - Section 4741 (b) states that
- “[s]uch tax shall be paid by the transferee at the time
of .securing each order form, and shall be in addition to"
. the price of such form.” (Emphasis added.) Since

.. § 4742 (b) makes no distinction between the § 4741 (a)(1)
" tax on transfers to registrants and the § 4741 (a)(2) tax -
_-on transfers to nonregistrants, it seems clear that Con- :
. gress contemplated that nonreg,lstrant as well as reg-
. istrant transferees should be able to obtain order forms:
and prepay the tax.

The legislative history also strong}y indicates that the .
Act was intended merely to impose a very high tax on ;
- transfers to nonregistrants and not to prohibit such
~transfers entirely. As a taxing measure, the bill of -
course originated in the House of Representatives. At
the start of the first hearing on the bill, before the House
Ways and Means Committee, the committee chairman
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announced that he had introduced the bill at the request
of the Sccretary of the Treasury.®® The transfer provi-
sions of the bill then read essentially as they do now.*
~ The first witness to appear before the Committee was
~ the Treasury Department’s Assistant General Counsel, . ' S R
Clinton M. Hester. He began by stating that the bill's . .~ . - - ° e
purpose was “not only to raise revenue from the mari- S R e,
~ Juana traffic, but also to discourage the current and wide- - L e
* spread undesirable use’ of marijuana by smokers and
 drug addicts . . . .’ He stated that in form the bill =~
was a “synthesis” of the Harrison Narcotics Act, now ",
26 U. S. C. §4701 et seq., and the National Firearms
Act, now 26 U. S. C. §5841 et seq.” Both of these - '
statutes compelled dealers in the respective goods to :
register and pay a special tax. Both prohibited transfer
except in pursuance of a written form and imposed a
transfer tax. However, the transfer provisions differed ‘
~ in that the Narcotics Act provided that no one except -
. a registrant could legally obtain an.order form, see 26
. U. 8. C. §4705 (g), while the Firearms Act merely im- -
posed a $200 tax upon each transfer of a firearm covered
by the Act. '

The Treasury witness explained that the marijuana -’
. tax bill generally followed the plan of the Narcotics Act
'+ insofar as it required dealers in marijuana to register and -
. prohibited transfers except by order form. But he testi-
- fied that because of constitutional doubts:

“[a]t this point, this bill, like the National Fire-
- arms Act, departs from the plan of the Harrison
Narcotics Act which limits the right to purchaso

‘.o *Sce Hearings on I, R, 0385 beforo the IHouso Committeo “m
. Ways and Means, 75th Cong., 1st Bess., b (1937), .-

24 See id., at 3-5. -
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narcotic drugs to persons who are permitted to
register under that act.

. . ° ° °

“[IIn order to obviate the possibility of [an] N L
attack upon the constitutionality of this bill, it, like R e
the National Firearms Act, permits the transfer of = L
marijuana to nonregistered persons upon the pay- .
ment of a heavy transfer tax. The bill would per-
mit the transfer of marijuana to anyone, but would
impose & $§100 per ounce tax upon a transfer to &
person who might use it for purposes which are
dangerous and harmful to the public .. . .”#

Mr. Hester was also the first witness before the Senate

- Finance Committee. There he testified in less detail,
~ stating at different points that the purpose of the transfer
- provisions was “to discourage the widespread use of the -
« drug by smokers and drug addicts,” * “to render ex-
~ tremely difficult the acquisition of marijuana by persons -
" who desire it for illicit uses,” ** “to prevent transfers to
persons who would use marijuana for undesirable pur-
- poses,” ** and “through the $100 transfer tax to prevent
. the drug from coming into the hands of those who would
: “;‘f put it to illicit uses.”

- The House and Senate reports describe the purposes
‘of the transfer provisions largely in the language of

.. *"Hearings on H. R. 6385 before the House Committee on Ways
'+ and Means, 75th Cong., 1st Scss., 9 (1937). The doubts about the -
~ bill's constitutionality were occasioned by the dissenting opinions in |
i, United States v. Doremus, 249 U. 8. 86, 95 (1919), and Nigro v..
v United States, 276 U. S. 332, 354 357 (1928) See. Hearmgs on |
- H. R. 6383, supra, at 9.
.= 28 Hearings on H. R. 6906 b@fox’e the Senate Commrttee on annce
. 76th Cong., lst Sess.“ (l%?)




65—OPINION
LEARY v, UNITED STATES. 15

4« Mr. Hester's testimony. The House report declares that :

= _the purpose was “to discourage the widespread use of ’

the drug by smokers and drug addicts,” ** “to render

extremely difficult the acquisition of marijuana by per-

sons who desire it for illicit uses,”  and “through the

$100 transfer tax to prevent the drug from coming into

the hands of those who will put it to illicit uses.” ** In

.discussing the issue of constitutionality, the report recites . -

‘ L that “[t]he law is . . . settled that Congress has the - -

S TR AL I o power to enact a tax which is so heavy as to discourage -

T, - " the transactions or activities taxed” * and states that

“[t]hese cases sustain the $100 tax imposed . . . upon

transfers . . . to unregistered persons.” * The Senate -

- report, without discussing constitutionality, otherwise

- states the purpose of the transfer provisions in the very

same words as the House report.’” Thus, the committee =

o reports confirm Mr. Hester’s account of the bill’s pur--

poses. In short, the legislative history fully accords
with the statutory language.

. Upon this evidence, we have no hesitation in conclud-

' ing that the interpretation which the Government would

give to the transfer provisions is contrary to the manifest

congressional intent that transfers to nonregistrants be

taxed, not forbidden. Insofar as the regulations which . :

~ require comparison of signatures necessarily compel the

" result urged by the Government, they must be regarded -

ey " as contrary to the statute and hence beyond the scope

£ .- 'of the regulation-making authority which was delegated

o . by Congress.® It is true that these regulations were

. 32H. R. Rep. No. 792 75th Com_z,7 lst Sess 1 (1034)
L 8 0d, at 2. ;

“L Y Jd, at 2.

35 ]d, at 3.

36 Id., at 3.

37 Sce 8. Rep. No. 900, 75th Cong., 1st Scss., 2-3 (1937). ‘
(vl 88 The regulations, 26 CFR §§ 152.22, 15223 sec supra, at 10,
L whlch lumt reglstmtnon under §4758 to persons whmo marijunna,

- "Refroduced at the Richard Nixon,Presidential Library
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T L em e promulgated in 1937, and that Congress re-enacted the )
FR B M .. entire Act in 1954, while they were in effect. However, ML
: v % the scanty legislative history accompanying that re- =,/ '/
enactment gives no hint that Congress knew of thesg"“: © wr
particular regulations, much less of the indirect impact - << ' et g L "
which the Government now ascribes to them.® As we ~v' " . = o7 '
 recently noted in Massachusetts Trustees v. United . iy
. States, 377 U. S. 235, 241, 242 (1964), congressional re-

enactment of the statute, even without any apparent
" knowledge of a particular regulation, can “strengthen
to some extent” the regulation’s claim to validity, but
re-enactment cannot save a regulation which “contra-
dict[s] the requirement’ of the statute itself. When
a regulation conflicts with the statute, the fact of sub-
sequent re-enactment “is immaterial, for Congress could
" not add to or expand the statute by impliedly approving
- the regulation.” Commissioner v. Acker, 361 U. S. 87,
93 (1959).* ‘

dealings are legal under relevant state and local laws do not of .-:
- themselves require the result urged by the Government. In fact, .
“there is strong support in the legislative history for the propo-
1 sition that illicit comsumers of marijuana like petitioner are not |
"+ cntitled to register. The House and Scnate reports and the testi-
mony of Mr, Hester before the Senate Finance Committee all state, -
“in identical language, that “[ulnder [the bill's]- provisions, all
* - legitimate handiers of marijuana are required to pay oceupational
taxes . . .. H. R. Rep. No. 792, 75th Cong., Ist Sess, 2 (1937);
<. 8. Rep. No. 900, 75th Cong., Ist Sess, 3 (1937); Hearings on .
. H. R. 6906 before the Scnate Committee on Finance, 75th Cong., :
vo 1st Sess, 6 (1937). In his testimony before the House Ways
and Means Committee, Mr. Hester stated explicitly that “those -
:v who would consume marijuana are not eligible to register under -
% the bill . ... Hearings on H. R. 6385 before the House Com-~
"+ mittce on Ways and Means, 75th Cong., 18t Sess., 8 (1937).
1 39 See H. R. Rep. No. 1337, 83d Cong., 2d Sess., A325 (1954);
8. Rep. No. 1622, 83d Cong,, 2d Sess., 482-483 (1954). e
‘il “0Bes also 1 K. Dnvns, Admlmstratnve Law §507 (1958), and
cnses there cxted .

MR AL SR

"', Reproduiced at the Richard Nixon Presidential Lib
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Nor are we persuaded by the Government’s argument

that its construction has been followed by the Internal

Revenue Service and the Bureau of Narcotics ever since

the passage of the Act, and that this “long-standing’”

: interpretation by the agencies charged with administer-

i f; A sl . ing the Act should be controlling. We have often rec-
by ' ‘ ognized that, as a general matter, a long-standing, -
contemporaneous construction of a statute by the admin-
istering agencies is “entitled to great weight,” FTC v.
Mandel Bros., 359 U. S. 385, 391 (1959), and will be
“show[n] great deference,” Udall v. Tallman, 380 U. 8. 1,
16 (1965).** However, in this instance the Government.
admits that until our decisions last Term in Marchetts,

- made known only through the regulations themselves, .
: : ~_ since there apparently had never been an application by a
CEICE Lor R " nonregistrant to prepay the transfer tax. Moreover, in
civens /L eoe o its brief in this Court in United States v. Sanchez, 340 -

i e ) S U. 8. 42 (1951), the United States plainly took the- -
/st % position that the Act imposed only a tax and not a pro-

. hibition on transfers to nonregistrants,* implying that.
at that time the alleged administrative construction was.
unknown even to those charged with representing the-
United States in this Court. In these circumstances,
the alleged administrative construction ecan furnish no-
.. additional support for the Government’s argument. L
The foregoing shows that an the time petitioner: -

. acquired marijuana he was confronted with a statute

- which on its face permitted him to acquire the drug: .

- legally, provided he paid the $100 per ounce transfer

.. tax and gave incriminating information, and simulta- V
- neously with a system of regulations which, according“;”

a Sce gencrally id., § 5.06. .
2 Bee Brief for the United States, Umted States y.

Sancheé; 340'
-U.8.42 (1951),at 26-29.. "

Grosso, and Haynes, the alleged interpretation had been R




~ would have entailed a very substantial risk of. self-"

- Marchetti, Grosso, and Haynes, to avoid this constitu-

- of an adequate means of publicizing dealings in mari- .

- such as whether petitioner’s noupayment of the transfer tax should -
~be excused because of his actual or assumed reliance upon the
_ crroncous administrative construction of the statute, under which ==

. Albertson v.'SACE, 382 U. 8. 70, 78 (1965)..

4
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to the Government, prohibited him from acquiring mari-

juana under any conditions. We have found those reg-

ulations so out of keeping with the statute as to be ultra

vires. TFaced with these conflicting commands, we think

petitioner would have been justified in giving precedence

to the higher authority: the statute.* *‘Literal and = - ,
full compliance’ with all the statutory requirements” W e e

incrimination. See supra, at 7-10.
The United States has not urged us, as it did in .

tional difficulty by placing restrictions upon the use of .
information gained under the transfer provisions. We
declined to impose use restrictions in those cascs because

we found that the furnishing of information to interested
prosecutors was a “significant element of Congress’ pur-
poses in adopting” the statutes there involved. Mar- /oo 0 ‘
chettr v. United States, 300 U. 8. 39, 59 (1968).*” The T Gt e
text and legislative history of the Marijuana Tax Aet = = = S
plainly discloses a similar congressional purpose. As has e
been noted, 26 U. S. C. §4773 requires that copies of "«
order forms be kept available for inspection by state and -~
local officials, and that copies be furnished to such '
officials on request. The House and Senate reports both
state that one objective of the Act was “the development

% Any other holding would give risc te additional knotty questions, E

he would not have been permitted to pay. Cf. James v. United .
States, 366 U. S. 213 (1961).

4 Grosso v. United States, 390 U. 8. 62, 65 (1968), quoting from

43 Bee also Grosso v. United States, mpra, mt 69 Hayncs V. Umted’ A
Statea, 300 U S 85 90—100 (1968) v

' Reproduced at the Richard Nixon Presidential Library
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juana in order to tax and control the traffic effectively.” **
In short, we think the conclusion incscapable that the
statute was aimed at bringing to light transgressions of
the marijuana laws. Hence, as in last Term’s cases, we
decline to imposc use restrictions and are obliged to con-
clude that a timely and proper assertion of the privilege ‘
. should have provided a complete defense to prosecution L b ey

b under § 4744 (a)(2).

E.

There remain the further questions whether this peti-
tioner’s claim of the privilege was timely and whether-
it was waived. As for timeliness, petitioner did not : ,
assert the privilege as a defense to the § 4744 (a) count v i)
- until his motion for a new trial. The Court of Appeals
“evidently regarded the claim as timely, for it rejected
~it on the merits both in its original opinion and in its .
denial of rehecaring. See 383 F. 2d, at 870; 392 F. 2d, -
at 221-222.  The Government does not contend that the - =~ -
claim of the privilege was untimely. Petitioner’s trial =~
occurred before our decisions in Marchetti, Grosso, and

)

i

had recently rejected an identical self-incrimination

- (1964). Although it would have been preferable for °
petitioner to have asserted the privilege at trial, we hold
that in the circumstances of this casc his failure to raisc
the issuc at that time did not amount to a waiver of *
... the privilege. See Grosso v. United States, 390 U. S. .
62, 70-71 (1968). I
In denying Leary’s petition for rehearing, the Court of
" Appeals, in addition to holding the privilege generally
© inapplicable to prosecutions under § 4744 (a), found that
*. petitioner’s claim of the privilege was nmpn‘oper because f' .

/

. "4 H. R. Rep. No. 702, 75th Cong,, m Sess,, 2 (1937), 8. Rep,"
"“:Ne. 900 75th. Cong., lstSess 3 (1937), + :

Richard Nixon Pres
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he “took the stand and affirmatively waived the privi-
lege . . . by testifying fully to the details of his acqui-
sition and transportation of marijuana without having
~ paid the tax . . . .” 392 F. 2d, at 222. 1In relying for -
that proposition on the statement in Marchetti that our
decision in that case would not provide a shield for any - , , ,
taxpayer who was “outside the privilege’s protection,” .~ =~~~ PR
390 U. S., at 61, we think the Court of Appeals miscon- . =~ Vi
 ceived the thrust of that dictum. The aspect of the =~
. self-incrimination privilege which was involved in Mar- . -~
chetti, and which petitioner asserts here, is not the un- . =~ -
doubted right of an accused to remain silent at trial. It =~ "
is instead the right not to be criminally liable for one’s
previous failure to obey a statute which required an
incriminatory act. Thus, petitioner is not asserting that .-
he had a right to stand mute at his trial but that he = -
o« cannot be convicted for having failed to comply with the
_transfer provisions of the Act at the time he acquired
~marijuana in 1965. His admission at trial that he had Bt e A oy o e P L
. indeed failed to comply with the statute was perfectly M R e o
~ consistent with the claim that that omission was excused . o
by the privilege. Hence, it could not amount to a waiver .. .-
- of that claim. S
oy The Government suggests that petitioner waived his
" right to plead self-incrimination in yet another way, by
. testifying at trial that he had violated the statute for =
" reasons entirely unrelated to fear of self-incrimination.
It is true that some portions of petitioner’s testimony
.+ indicate that his noncompliance was motivated, at least
- in part, by his conviction that the Act imposed an illegal i
.~ tax upon religion or upon the “pursuit of knowledge” ¥
,and by his belief that, in consequence of the system of -* " :
. ‘regulations and administrative practice described above, o ¢
* he would not be permitted to pay the ﬂ;ax is However, el ,‘ BRI

B ¥ra ¥ W “". 47 8eo Joint Appendix 87a-88a, 89a. . in il i
‘ g TERT o U ey 48 Sep Joing Appendix 86a~89a. Of couue, s hoidmg tlmt pet
, AI b it p by Tehy Loe U “tioner waived his right {0 plead self-incrimination by his reliance on

'Répkgﬁhced_ai thé;RiéHa‘:rkd;Nix‘on‘Fk’resuikentla,l'\Lfibr‘a'ry. 3 s
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other parts of petitioner’s testimony clearly indicate that 4
he also was influenced by an apprehension that by try-

ing to pay the tax he might incriminate himself.* We
cannot say that petitioner’s testimony, taken as a whole, ‘ L &
amounted to a waiver of the privilege. We conclude
that petitioner’s invocation of the privilege was proper =% : | i
and that it should have provided a full defense to the = e pp 2 R
third count of the indictment. Accordingly, we reverse - . gt
petitioner’s conviction under 26 U. S. C. § 4744 (a)(2).

Next, we consider whether, in the circumstances of

this case, the application of the presumption contained :
in 21 U. 8. C. § 176a denied petitioner due process of law. -

A.

Insofar as here relevant, §176a imposes criminal_",
puhishment upon every person who: o 18
“knowingly, with intent to defraud the United -
States, imports or brings into the United States
marijuana contrary to law . . . » OF receives, conceals, .

the erroncous administrative interpretation would require considera-. -
tion of the further question mentioned in n. 43, supra: whether

: **When first asked on direct examination why he had not paid the

transfer tax, petitioner stated: “Well, I knew that I couldn’ geb -
such a permission . ... I also know that if I had applied for -
_such a [transfer tax] stamp I would probably subject myself to .
investigation . . . .” Joint Appendix 86a. In response to a similar :
subsequent question, petitioner said: “I was very certain that I
- would not be able to pay the tax on the marijuana and that not -
~only would it be taken away from me but I would be subjected to
action.” Joint Appendix 87a. And when asked whether he had “an
honest belief that you could not obtain [an order form],” petitioner-
_ replied: “I had a strong and homest belief that I could not get it
- and it would just cause a ot of publicity and trouble for both the -
. government and myself. . And I am not trying to cause trouble . . ..
Joint Appendix 80a. . .. o Bt
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buys, sclls, or in any manner facilitates the transpor-

-y BRI S tation, concealment, or sale of such marijuana after

“f. oo om0 being imported or brought in, knowing the same to
Gy dorid Ll Wi N D have been imported or brought into the United

States contrary to law . ... ! -

'A subsequent paragraph establishes the presumption '~ - -7
now under scrutiny: Hi S e

“Whenever on trial for a violation of this subsection,
the defendant is shown to have or to have had the ' -
marijuana in his possession, such possession shall be
deemed sufficient evidence to authorize conviction -~ .
unless the defendant explains his possession to the
satisfaction of the jury.”

The sccond count of the indictiment charged petitioner
with having violated the “transportation” and “conceal- -
ment” provisions of § 176a.” Petitioner admitted at trial
that he had acquired marijuana in New York; had driven

- with it to Laredo, Texas; had continued across the -
bridge to the Mexican customs station; and then had -
~ returned to the United States. He further testified that -
~ he did not know where the marijuana he acquired had
s been grown.” v
" In view of this testimony, the trial court instructed the
jury that it might find petitioner guilty of violating
§ 176a on either of two alternative theories. Under the
. first or “South-North” theory, a conviction could have
“ been based solely upon petitioner’s own testimony that
- the marijuana had been brought back from Mexico into
the United States and that with knowledge of that fact
* petitioner had continued to tramsport it. Under the
“ second or “North-South” theory, the conviction would -

%0 As has been noted, the first count charged him with smuggling -
i, in violation of § 176a, but the District Court dismissed that count. J
4, Becesupra,at3andn. 4. o0 L

ii o o1 Bee Joint Appendix 90a.

Reproduced at the Richard Nixon-Ptesidentia
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have depended partly upon petitioner’s testimony that 5

he had transported the marijuana from New York to
Texas and partly upon the challenged presumption,?

The Governinent contends that by giving testimony at , Air s
trial which established all clements of the offense under % " 7 e
g , the “South-North” theory, and by failing to object to the ' BTy ‘
... .o jury instructions on the ground now advanced, petitioner .
oo foreclosed himself from raising the point thereafter. We
el cannot agree.  Ioven assuming that petitioner’s testimony -
Co s did supply all the evidence required for a valid con-
il vietion under the “South-North” theory, the jury never-
- theless was told that it could alternatively convict with
- the aid of the presumption under the “North-South” -
theory. For all we know, the conviction did rest on :
.~ that ground. It -has long been settled that when a .:
- case is submitted to the jury on alternative theories the
unconstitutionality of any of the theories requires that -
. the conviction be set aside. See, e. g., Stromberg v. '
California, 283 U. S. 359 (1931). ' :
It is true that petitioner did not object to the jury
instructions on the basis of the presumption’s alleged
unconstitutionality.”® However, he did rely upon that
. ground in his previous motion for a directed verdict at -

© 52 With respect to this theory, the trial judge stated near the end
i of his charge to the jury: G
~ “Now, you might have some difficulty with the question on .
,Count 2. ... ’

“I mention this a second time because you might be confused
about the question of importation. ,

“We are not talking necessarily about the importation or what
the government contends was importation here at the bridge.

“The defendant has told us that he received the marijuana in
New York. This-statute, of course, is of application throughout
the land and the presumption. would still apply that the narcotic
had been imported illegally unless he explains his possession to the
satisfaction of the jury.” Joint Appendix 103n-104a; AT
% 8ee 2 Transcript of Record 612-614.
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e oo the close of the prosecution’s case, and urged it again -
© 7 i his subsequent motion for a new trial.*  Both motions '

" were denied. The Court of Appeals considered peti- ‘
..~ tioner's constitutional argument on the merits, and re- .| ..
- jected it. See 383 F. 2d, at 868-870. In these circum-
stances, we conclude that the question is properly before . -

(3]

ous

B.
By what criteria is the constitutionality of the § 176a '’
* presumption to be judged? ‘ = =

Early decisions of this Court set forth a number of ¢
~ different standards by which to measure the validity of '
. statutory presumptions.”” However, in Tot V. United -
~ States, 319 U. S. 463 (1943), the Court singled out one
~ of these tests as controlling, and the Tot rule has been

54 See 1 Transcript of Record 198-200; 2 Transcript of Record -
492, 649. .

55 We think it irrelevant that petitioner himself testified at trial
that he had no knowledge of the marijuana’s origin. The Govern- '
- ment put in no aflirmative evidence of knowledge, and the jury
© was instructed that it could convict under the “North-South” theory, -
* relying upon the § 176a presumption to permit an inference of knowl-"
. edge. The trial judge did not mention petitioner’s testimony on this
point in his instructions to the jury. Since the presumption is by .
its terms rebuttable, the intended implication must have been that -
the jury could convict on the basis of the presumption only if it~
- dishelieved the testimony. Cf. Caudillo v. United States, 253 F. 2d
/513, 518 (1958).

%6 QOne test was whether there was a “rational connection” be
- tween the basic fact and the presumed fact. See Mobile, J. & K. C."
- R.Co.v. Turnipseed, 219 U. 8. 35 (1910); McFarland v. American '
~ Sugar Rfg. Co, 241 U. 8. 79 (1016); Western & Atl. R. Co. v. "

Henderson, 279 U. 8. 639 (1020); ef. Yee Ilem v. United States, 208
UL, 178 (1926). A second was whether the legislature might have
- made it & crime to do the thing from which the presumption au-
. thorized an inference. See Ferry v. Ramsey, 277 U. S. 88 (1928). -
“ A third was whether it would be morc wonvenient for the defendant
-~ or for the prosecution to adduce cyilence of the presumed fact.
" Bee Morrison v. California, 201 U. 8. 82 (1034) ; cf. Rossi v. United .
. States, 289 U, B. 89 (1933); Yee Hem v. United States, supra. .
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adhered to in the two subsequent cases in which the issue *
.. has been presented. The Tot Court had before it a
. federal statute ®" which, as construed, made it a crime g
for one previously convicted of a crime of violence to e
- receive any firearm or ammunition in an interstate trans- L
~action. The statute further provided that “the pos-
‘.. session of a firearm or ammunition by any such person "
- shall be presumptive evidence that such firearm or
~ ammunition was shipped or transported or received, as
the case may be, by such person in violation of this Act.” .
. The Court, relying upon a prior decision in a civil
case,” held that the “controlling” test for determining "
the validity of a statutory presumption was “that there
be a rational connection between the facts proved and
~the fact presumed.” 319 U. S, at 467. The Court.
: stated:

“Under our decxsmns a statutory presumption can-
:not be sustained if there be no rational connection.
“between the fact proved and the ultimate fact pre-
" sumed, if the inference of the one from the proof
‘of the other is arbitrary because of lack of connec-
tion between the two in common experience. This.
is not to say that a valid presumption may not be
rested upon a view of relation broader than a jury
might take in a specific case. But where the infer-
ence is so strained as not to have a reasonable rela-
tion to the circumstances of life as we know them,. -
it i1s not competent for the legislature to create it.
as & rule governing the procedure of courts.” 319
U. 8., at 467—468 (footnotes omitted). '

’ The Tot Court reduced to the status of & “corollary’™
e . another test whnch had some su pport in prior decisions: *:’

8§

. % Bection 2 (f) of the Federal Fnrenrms Act 62 Btat. 1250, 15
U. 8. C. §902 (f).

88 Mobile, J. & K. C' R. Co.
% See n. 56, supra.

v, Turmpaeed 219 U. 8. 36 (1910) :
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- entirely another suggested test with some backing in the

“did not meet these requirements must have been in-

. the beginning of state regulation. See id., at 468.

* involved companion sections of the Internal Revenue

+"" crimes of violence. -

- -effective date of the Firearms Act.'

o R e o R W N e TSP,
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whether it was more convenient for the defendant or
for the Government to supply proof of the ultimate fact
which the presumption permitted-to be inferred. The
Court stated that “[t]he argumment from convenience is ™ *,
admissible only where the inference is a permissible . '
one ....” 319 U. S. at 469. The Court rejected

case law,” according to which the presumption should
" be sustained if Congress might legitimately have made
it & crime to commit the basic act from which the pre-
sumption allowed an inference to be drawn.”” The Tof
" Court stated simply that “for whatever reason” Congress
had not chosen to make the basic act a crime. [d., at
472, :
Applying the “rational connection” test, the Court heid -
the 7ot presumption unconstitutional. The Court re-
jected the contention that because most States forbade .
"intrastate acquisition of firearms without a record of the
transaction or registration of ownership it could be in- :
ferred merely from possession that an acquisition which

terstate, noting the alternative possibilities of unlawful -
intrastate acquisition and interstate shipment prior to

- The two subsequent cases in which this Court ruled
. upon the constitutionality of criminal statutory pre-
- sumptions, United States v. Gainey, 380 U. S. 63 (1965),
“ and United States v. Romano, 382 U. S. 136 (1965),

0 Sce ibid. ;
© @ For example, it was argued in Tot that in order to regulate -
" interstate commerce in firearms Congress might have prohibited
possession of all firearms by persons who had been convicted of

. 92 The Court declared that there was even less reason fo conclude
from possession that the acquisition had cccutred subsequent to the
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Code dealing with illegal stills. The presumption in
Gainey was worded similarly to the one at issue here;
<1t permitted a jury to infer from a defendant’s presence
et at an illegal still that he was “earrying on” the busi- B e
by ness of a distiller “unless the defendant explainsguch . ‘
.. presence to the satisfaction of the jury ....” See o " GRS
- 26 U. 8. C. §§ 5601 (a)(4), 5601 (b)(2). ¥
- We held that the Gainey presumption should be tested
+ . by the “rational connection” standard announced in Tof.
S We added: |
.. “The process of making the determination of ration- .-
ality is, by its nature, highly empirical, and in -
matters not within specialized judicial competence or -
completely commonplace, significant weight should -
be accorded the capacity of Congress to amass the

stuff of actual experience and cull conclusions from
it.” 380 U. S, at 67.

. Applying these principles, we sustained the Gainey
.presumption, finding that it “did no more than ‘accord
to the evidence, if unexplained, its natural probative:
<~ force.”” 380 U. S, at 71.

The presumption under attack in United States v..
Romano, supra, was identical to that in Gainey except:
that it authorized the jury to infer from the defendant’s:
- presence at an illegal still that he had possession, custody,
- or control of the still. See 26 U. 8. C. §§ 5601 (a)(1), -
+ 5601 (b)(1). We held this presumption invalid. While-
stating that the result in Gainey was entirely justified.
. because “[p]resence at an operating still is sufficient.
evidence to prove the charge of ‘carrying on’ because any~
one present is very probably connected with the illegal.
enterprlse,” 382 U. 8., at 141, we concluded:

" “Presence is relevant and admissible evidence in a.
trial on.a possession charge; but absent some show-
mg of the defendant’s function, &t the. still, its:
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connection with possession is too tenuous to permit
a reasonable inference of guilt—‘the inference of the
one from proof of the other is arbitrary ....!” Tot
v. United States, 319 U. S. 463, 467. Ibid.*

The upshot of Tot, Gainen, and Romano is, we think,
that a criminal statutory presumption must be regarded T
as “irrational” or “arbitrary,” and hence unconstitutional, .=
unless it can at least be said with substantial assurance
that the presumed fact is more likely than not to flow )

~ from the proved fact on which it is made to depend.*
. And in the judicial assessment the congressional deter-
*.. mination favoring the particular presumptmn must of
. course, weigh heavily.

C.

.~ How does the §176a presumption fare under these.

.. standards? ‘

\ So far as here relevant, the presumption, quoted supra,_-

. at 22, authorizes the jury to infer from & defendant’s-’

_ possession of marijuana two necessary elements of the<

- crime: (1) that the marijuana was imported or brought ..
~into the United States illegally; and (2) that the de- .

, %3 Like the Court in T'ot, we limited oursclves in Romano to con-.
sideration of the erime Congress actually had defined. We observed .
* that Congress had not chosen to make presence at an illegal still a

erime in itsclf, but had only “declar[ed] presence to be sufficient
evidenee to prove the crime of possession beyond a reasonable doubt,” :
. and concluded that “[t]his approach obviously fails under the stand-. .
. ards traditionally applied to such legislation.” 382 U. S, at 144.
¢ Since we find that the § 176a presumption is unconstitutional .
- under this standard, we need not reach the question whether a
criminal presumption which passes muster when so judged must
" -also satisfy the criminal “reasonable doubt” standard if proof of
., ~the crime charged or an essential element thereof depends upon its:
v use. Cf. United States v. Adams, 293 F. Supp. 776, 783-784.
.+ (1968). See also United States v. Romano, supra, at 140-144;
.- Note, The Constitutionality of Statutory Cnmmal Presumptnons, :

"34 U Cln L Rev 141 (1966) i

-Reproducec
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fendant knew of thc unlawful importation or brmgmg
in,*®  Petitioner argues that neither inference is valid,,

citing undisputed testimony at his trial to the effect.
that marijuana will grow anywhere in the United’ ey ‘ \
States, and that some actually is grown here.® The- oy B o
if B Government, contends, on the other hand, that both in-. Tpt T cr T

ST - ferences are permissible. Y¥or reasons that follow, we~ . - " . oy A T
ol e S - hold unconstitutional that part of the presumption which =~ . S
relates to a defendant’s knowledge of illegal importation..
Consequently, we do not reach the question of the vahdlty
of the “illegal importation’” inference. :
~ With regard to the “knowledge” presumption, we be--
.~ lieve that T'ot and Romano require that we take the~
+ - statute at face value and ask whether it permits conyvie-
~ tion upon insufficient proof of “knowledge,” rather than .
. inquire whether Congress might have made possession
“itself a erime.” In order thus to determine the con-- i
stitutionality of the “knowledge” inference, one must .
have direct or circumstantial data regarding the beliefs -
- of marijuana users generally about the source of the drug *:
~ they consume. Such information plainly is “not within
specialized judicial competence or completely common-
place,” United States v. Gainey, supra, at 67. Indeed,.
the presumption apparently was enacted to relieve the
- Government of the burden of having to adduce such
evidence at every trial, and none was introduced by the,

% The presumption also permits inference of a third element: '
that the importation or bringing in was with intent to defraud the
. United States. The permissibility of this inference was not one of ~'
the questions presented in Leary’s petition for certiorari, and on the
view we take of this branch of the case we have no oceasion to
consider it.
% Seo 1 Transcript of Record 165, 186-187. Pemmncr attempted
to introduce further evidence concernmg the proportion of domes-v-i
» tically consumed marijuana which in fact has been grown in the-
.. United States, but the District Court held it irrelovant and therefom«"
2 inndmissible. See 2 Transcript of Record 517,
i "See supra, at 26 and n, 63.




. 250 U. 8. 135, 154-1566 (1921);
U. 8. 1, 110-114 (1961). .
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prosecution at petitioner’s trial. Since the determination

of the presumption’s constitutionality is ‘“highly em-
pirical,” ibid., it follows that we must canvass the avail-
able, pertinent data.

Of course, it must be kept in mind that “significant
weight' should be accorded the capacity of Congress to

~ amass the stuff of actual experience and cull conclusions
from it.” Ibid. However, it quickly becomes apparent -

that the legislative record does not supply an adequate

" basis upon which to judge the soundness of the “knowl-

edge” part of the presumption. We have therefore taken

- other materials into account as well, in an effort to sus-
" tain the presumption. In so doing, we have not con-
~fined ourselves to data available at the time the pre- -
- sumption was enacted in 1956, but have also considered
- more recent information, in order both to obtain a
broader general background and to ascertain whether -
‘the intervening years have witnessed significant changes
- which might bear upon the presumption’s validity.®®

As has been noted, we do not decide whether the pre-

" sumption of illegal importation is itself constitutional.
.. However, in view of the paucity of direct evidence as to
“ the beliefs of marijuana smokers generally about the °
. souce of their marijuana, we have found it desirable to -
~survey data concerning the proportion of domestically
. consumed marijuana which is of foreign origin, since in-
~the absence of better information the proportion of mari-
. juana actually imported surely is relevant in deciding

whether marijuana possessors “know’” that their mari-
juana is imported.

be free to re-examine the factual declaration. See Block v. Hirsh,
| Comsmunist Party v. SACB, 307

- %A statute based upon a legislutive declaration of facts is sub-
. ject to comstitutional attack on the ground that the facts no longer
exist; in ruling upon such s challenge & court must, of course,
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4 9 Sinee the importation question .is a subsidiary one, .

we take it up first, beginning, of course, with the legisla- . .

“0o o tive history of §176a. The House and Senate com- .. . -0, ot

9 mittee reports and the floor debates are relatively gk

DA B BRSO Y unhelpful.” More informative are the records of exten- -~
Lo sive hearings before House and Senate committees.™ FARTiet
st Near the outset of the Senate committee hearings, the -
then Commissioner of Narcotics, Harry J. Anslinger, L
- cstimated that 90% of all marijuana scized by federal ‘
~ authorities had been smuggled from Mexico, and that
“although there is considerable voluntcer growth from
- old plantings in the Middle West . . . , [t]here is very
- little of the local land used because it just does not have
* the advantage of the long summer growing and [domestic -
o . marijuana] is not as potent as the Mexican drug.)’™
A number of officials responsible for enforcing the nar-
- cotics laws in various localities estimated that a similar -
v proportion of the marijuana consumed in their areas was
. of Mexican origin.™ 4
27 On the other hand, written material inserted in the
+ i record of the Senate hearings included former testimony

" Seo 8. Rep. No. 1197, 84th Cong., 2d Sess,, 7, 18 (1966); 11 .

" Rep. No. 2388, 84th Cong., 2d Sess,, 3, 6 (1956); H. R. Rep. No.
" 9546, S4th Cong., 2d Sess., 14 (1956) (confercnce report); 102 Cong. !
-+ Ree. 269, 271, 9015, 10688, 12166.

.. ™ Hearings on Tmfﬁc in Narcoties before a Subcommittce of the
. House Committee on Ways and Means, 84th Cong., Ist Sess. (1955) -
* (hercinafter cited as House Hearings) ; Hearings on Illicit Narcoties *
“ Traliic before the Subcommittee on Improvements in the Federal.
o+ Criminal Cede of the Senate Committee on the Judiciary, S4th
4 Cong., 1st Sess. (1955) (hercinafter cited as Senate He.mngs}

¢ 71 Senate Hearings 18, ’
- 72 Bee House Hearings 618, 1071; Semte Hearings 2384, 2471—2472,.
"' 4370, 4630, Bee also House Heanngs 889‘ Semte Hearmgs 2893
3488—3490' ﬂ02 Cong. Rec 269, 271, -
b ~I

i, Reprc’)i:lucfedI étf‘th’é
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of an experienced federal customs agent before another
Senate committee, to the effect that high-quality mari-
A _ ' juana was being grown near the Texas cities of Laredo
... and Brownsville.”™ A written report of the Ohio Attor-
' ney General recited that marijuana “may grow unnoticed

along roadsides and vacant lots in many parts of the -

country,” * and a Philadelphia Police Academy bulletin

- stated that “Plenty of [marijuana] is found growing in. -

1 78

5 this city.

- the enactment of the presumption leaves no doubt that
in more than a dozen intervening years there have been

great changes in the amount and nature of marijuana .-

use in this country. With respect to quantity, one

. readily available statistic is indicative: the amount of °

marijuana seized in this country by federal authorities
" has jumped from about 3,400 pounds in 1956 to about
61,400 pounds in 1967.° With regard to nature of use,
the 1955 hearing records and other reports portray mari-'
<" juana smoking as at that time an activity almost exclu--
.+ sively of unemployed or menially employed members of

73 See Senate Hearings 3438-3489.
" Id., at 4814,
*5Jd., at 599. See also Senate Hearings 4167,

" See, e. g, J. Rosevear, Pot: A Handbook of Marijuana 118
(1967) ; Bouquet: Cannabis, Parts III-V, 3 Bull. on Narcotics, No. 1,
at 32-33 (1951); Mayor's Committee on Marijuana, The Marijuana

+ Altering Drugs and Dangerous Behavior: Dangerous Drugs 24, in .

.. President’s Commission on Law Enforcement and the Administration
© 1., of Justice, Task Force Report: Narcotics and Drug Abuse (1067)..

,'Rei;,)(rodu&ejdfat: the_Ri@ﬁhardl Nixoriféfeatdeﬁtua Li rarY" ‘

Examination of periodicals and books published since

racial minorities.”” Current periodicals and books, on.
the other hand, indicate that marijuana smoking has -

7 Compare Bureau of Narcotics, Report on the Traffic in Opium
. and Other Dangerous Drugs 66 (1956), with id. at 43 (1967). -
" These scizures are estimated to represent 109 of the marijuana -
- actually smuggled into the United States. See Joint Appendix 92a. "

TETR mg R

Problem in the City of New York 17-25 (1944); Blum, Mind- -
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become common on many college campuses and among’
persons who have voluntarily “dropped out” of American
socicty in protest against its values, and that marijuana.
smokers include a sizeable number of young professional
persons.™®
Despite these undoubted changes, the materials which . - fehot g T w U
we have examined point quite strongly to the conclusion o R By B A ol
: that most domestically consumed marijuana is still' of e b LR
% .. foreign origin. During the six years 1962-1967, some- .
L 79% of all marijuana seized by federal authorities was: .
- seized in attempted smuggling at ports and borders.™
 The Government informs us that a considerable part of =~ %
the internally seized marijuana bore indications of for-- =7 '
- eign origin.** While it is possible that these facts reflect
only the deployment of federal narcotics forces, rather
. than the actual proportion of imported to domestic mari-- -
" juana, almost all of the authorities which we have con-
sulted confirm that the preponderance of domestically -
consumed marijuana is grown in Mexico.®* I

‘
i
3
i
P .
i
'
1

B

"8 See, e. g, J. Rosevear, supra, at 117-132 (1967) ;. Bureau of "
" Narcotics, Report on the Traflic in Opium and Other Dangerous: .
© Drugs 2, 40 (1966) ; Blum, supra, at 24; Cahn, The User and the- -
. Law, in J. Simmons (ed.), Marijuana: Myths and Realities (1967);
. McGlothlin, Toward a Rational View of Marijuana 195-198, it
5 J. Simmons (ed.), supra.
A ™ See Bureau of Narcotics, Report on the Traffic in Opium and .~
* - Other Dangerous Drugs 66 (1962); id., at 28 (1963) ; id., at 84-

- (1964) ; id., at 51 (1965); id., at 45 (1966) ; id., at 43 (1967). :

80 See Brief for the United States 40. 4

81 See, e. g., Bureau of Narcotics, Report on the Traffic in Opium.
and Other Dangerous Drugs 36 (1963); id., at 30 (1964) ; Mandel, *
Myths and Realities of Marijuana Pushing 68-110, in J. Simmons:
(ed.), Marijuana: Myths and Realities (1967); President’s Com-
mission on Law Enforcement and the Administration of Justice,."
Report: The Challenge of Crime in & I'ree Society 213 (1967); .-
J. Simmons (ed.), supra, at 233; United States Government, Report: "
“ . ., 07 on the Working of the International Treaties on Narcotiic Drugs 17 .
Sebn ; -.(1966) ; id., at 24-25 (196?). Contra, see 1 Transcript of Pretrial.

{ Nixon' Presidential Library .
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" with destruction, this would indicate that in 1967 a

" of acres annually destroyed has indeed been large enough
" g0 furnish all domestically consumed marijuana,* the .
' state-by-state breakdowns which are available for the
" years 1964-1967 reveal that in each of those years more . ;

‘ " Hearing, United States v. Adams, 293 F. Supp. 776 (1968), at 67, 76

1‘;:_’ Muscum). Sec also J. Rosevear, Pot: A Handbook of Marijuana
35, 119-120 (1967). ’

- cigarettes. Sce infra, at 43 and n. 109.
. ment, Report on the Working of the International Treaties onm

., and Other Dangerous Dmgs 43 (1959), with sd., at 43 (1967)
.. % 8ee n. 82, supra. - 3 .
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Petitioner makes much of statistics showing the num-
ber of acres of domestic marijuana destroyed annually
by state and federal authorities, pointing out that if-
harvested the destroyed acreage could in each year have - . ,
accounted for all marijuana estimated to have been con- - . L e
sumed in the United States and that no one knows W o '
how many acres escape destruction. However, several < 1
factors weaken this argument from domestic growth. ’
First, the number of acres annually destroyed declined
by a factor of three between 1959 and 1967, while
during the same period the consumption of marijuana,
as measured by federal - scizures, rose twenty-fold.*
Assuming constant diligence on the part of those charged

much smaller share of the market was domestically
supplied than in 1959. Second, while the total number

(testimony of Dr. Richard Schultes, Director of Harvard Botanic

82 Tn. 1967, 1,466 acres were destroyed. See United States Govern-
ment, Report on the Working of the International Treaties on

Narcotic Drugs 30 (1967). Accepting the Bureau of Narcotics’ - [;_ o
" lowest estimate of yield per acre, see Brief for the United States 38,

n. 42, this acreage would have supplied over 1,200,000 pounds of 3 e
marijuana. This is enough for about. 18000000 000 m:m]u'm'a !

83 Compare Bureau of Narcotics, Report on the Traffic in Opium .
and Other Dangerous Drugs 12 (1959), with United States Govern- -

Narcotic Drugs 9 (1967). The decline was steady.
88 Comparc Burcau of Narcotics, Report on the Traffic in Opium

Reproduced at the Ri'c:hé_'rd Nixan Pré
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than 95% of the destroyed acreage was in two midwestern
states, Illinois and Minnesota.,”* The large, recurrent
marijuana acreages discovered in those States can plaus-
ibly be ascribed to the “volunteer growth from old

plantings in the Middle West” about which Commissioner

Anslinger testified,* while illicit cultivators of marijuana
would be likely to choose States with sparser populations

.' ~ and more favorable climates.® Third and last, reports

of the Bureau of Narcotics and testimony of its agents ik

indicate that in its far-reaching investigations the Bureau

has never encountered a system for distributing sizeable ey

quantities of domestically grown marijuana.®® In con-

trast, the Bureau has found evidence of many large-scale E%

distribution systems with sources in Mexico.”
E.

The Government urges that once it is concluded that o
most domestically consumed marijuana comes from .

86 See Bureau of Narcotics, Report on the Traffic in Opium and

Other Dangerous Drugs 17 (1965); United States Government, ..
T " Report on the Working of the International Treaties on Narcotic -
72 Drugs 10 (1966); id., at 9 (1967). :

' 87 See supra, at 31. ‘
e 88 Most authorities belicve .that more potent marijuana can be -
- grown in a hot, dry climate. Sce infra, at 41 and n. 102.

89 See Bureau of Narcotics, Reports on the Traffic in Opium and

Other Dangerous Drugs 1956-1967; 2 Transcript of Pretrial Hear-
ing, United States v. Adams, 293 F. Supp. 776 (1968}, at 37-45;

tional Treaties on Narcotic Drugs 17 (1966); id., at 24-25 (1967).
¢ But ef. Senate Hearings 3488-3490.
% Sce, ¢. g., Bureau of Narcotics, Report on the Traffic in Opium

and other Dangerous Drugs (1965), at 23 (scizure of about 1,800 ' i

; pounds of Mexican marijuana), 23-24 (seizure of about one ton
" of Mexican marijuana), 24 (seizure of about 3%z tons of Mexican

marijuana) ; zd (1966), at 17 (seizure of about 600 pounds of Mexi- .~
can marijuanaj. By contrast, the largest reported seizure of mari-""

juana definitely grown in the United States invoived only about

eight pounds. . See id,, at _7v (1967). +But see also Senate Hearings: Y

| 3488-3490.

. RéprodUCeé atthe'Rié"hard,Nixo‘hPr»esid‘entiéliLibréry   #
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-~ abroad—a conclusion which we think is warranted by
the data just examined—we must uphold the “knowl--
edge” part of the presumption in light of this Court’s
decision in Yee Hem v. United States, 268 U. S. 178
- (1925). In that case, the Court sustained a presump- -

 tion which was virtually identical to the one at issue

here except that the forbidden substance was smoking
- opium rather than marijuana. With respect to the
inference of knowledge from possession which was au-
thorized by that presumption, the Court said:

“Legitimate possession [of opium], unless for medical

use, is so highly improbable that to say to any - :

person who obtains the outlawed commodity, ‘since
you are bound to know that it cannot be brought

into this country at all, except under regulation for - ‘

medical use, you must at your peril ascertain and -

be prepared to show the facts and circumstances :

which rebut, or tend to rebut, the natural inference -
of unlawful importation, or your knowledge of it,” :
is not such an unreasonable requirement as to cause °
it to fall outside the constitutional power of Con-
gress.” 268 U. S., at 184.

. The Government contends that Yee Hem requires
¢ us to read the § 176a presumption as intended to put

every marijuana smoker on notice that he must be pre-
. pared to show that any marijuana in his possession was

- not illegally imported, and that since the possessor is the ;
person most likely to know the marijuana’s origin it is
not unfair to require him to adduce evidence on that

point. However, we consider that this approach, which

- closely resembles the test of comparative convenience in

T ) 1“‘»91 See supra, at 25-96 and . 66, o

- the production of evidence,” was implicitly abandoned in
- Tot v. United States. As was noted previously, the Tot -

" Reproduded atthe Richard Nixon Presidential Library 1 T
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Court confronted a presumption which allowed a jury to
infer from possession of a firearm that it was received in
interstate commerce. Despite evidence that most States
prohibited unregistered and unrecorded acquisition of B ry ‘
firearms, the Court did not read the statute as notify- =~
ing possessors that they must be prepared to show that 7 e ,
they received their weapons in intrastate transactions, .- RLIVLR GE FTRLIFL
as Yee Hem would seem to dictate. Instead, while rec- il " -
ognizing that “the defendants . . . know better than
anyone else whether they acquired the firearms in com- 7 R oy
merce,” 319 U. 8., at 469, the Court held that because TR RIL LB
of the danger of overreaching it was incumbent upon the .« fevito T SR ;
prosecution to demonstrate that the inference was per- -
missible before the burden of coming forward could be

placed upon the defendant. This was a matter which =
- the Yee Hem Court either thought it unnecessary to con- - -
. sider or assumed when it described the inference as
~“natural.” *

‘ F.
We therefore must consider in detail whether the avail- |
able evidence supports the conclusion that the “knowl-
edge” part of the §176a presumption is constitutional -
“under the standard established in 7ot and adhered to in
Gainey and Romano—that is, whether it can be said -
- with substantial assurance that one in possession of mari-
juana is more likely than not to know that his marijuana
‘was illegally imported.

**In refusing to follow this aspeet of the reasoning in Yee Hem, ™
we intimate no opinion whatever about the continued validity of"
. the presumption relating to “hard” narcoties, which was sustained ™

Cin Yee Hem and i now found in 21 U. 8 C. §174. As will
appear, our holding that the § 176a “knowledge” presumption je -
* unconstitutional rests entirely upon & detailed inquiry into the-
" available facts about the state of mind of marijuana users. The:

s s

¥
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" ing the intended scope of the word “knowing,” as it-is used in that
section. In making that determination, we have employed as &
general guide the definition of “knowledge” which appears in the. '
. Proposed Official Draft of the Model Penal Code, at 27 (1962). . -
.~ The Code provides: ' { ’ et
* “When knowledge of a particular fact is an element of an offense;':: ' ‘

exist.” o
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Tiven if we assumo that the previously “assembled
data are sufficient to justify the. inferenco of illegal
importation, sec supra, at 36, it by no means follows.
that a majority of marijuana possessors “know” ** that
their marijuana was illegally imported. Any such propo-
sition would depend upon an intermediate premise: that
most marijuana possessors are aware of the level of im-
portation and have deduced that their own marijuana

. was grown abroad. This intermediate step might be_"

thought justified by common sense if it were.proved that

little or no marijuana is grown in this country. Short

of such a showing, not here present, we do not believe: - -

presumption.

. Once it is established that a significant percentage of : ;
A e &omes‘tically consumed marijuana may not have been
"' imported at all, then it can no longer be postulated, @~

without proof, that possessors will be even roughly aware
of the proportion actually imported. We conclude that-

" in order to sustain the inference of knowledge we must .- .0
" find on the basis of the available materials that a majority . - .7
" of marijuana possessors either are cognizant of the ap- "
' parently high rate of importation or otherwise have

become aware that their marijuana was grown abroad.
We can imagine five ways in which a possessor might-

| acquire such knowledge: (1) he might be aware of the

93 Nothing in the legislative history of § 176a is of aid in determin- -

such knowledge is. established if & person is aware ‘of a high proba
bility of its existence, unless he’ actualli“believééf'rthkt”it‘ does not:

PE Re;ﬁfcquced at the‘Rich"ard. leon Presideﬁ‘ti,él‘Livb"r'ary S 3

V‘v“,&

" that the inference of knowledge can be sustained solely Fa e
" because of the assumed validity of the “importation’ .
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proportion of domestically consumed marijuana which iss
smuggled from abroad and deduce that his was illegally’
imported (2) he might have smuggled the marijuana.
* himself; (3) he might have learned by indirect means: . .
that the marijuana consumed in his locality or furnished. .
"1 by his supplier was smuggled from abroad; (4) he might.
w  have specified foreign marijuana when making his “buy,” v
; or might have been told the source of the marijuana by -
his supplier; (5) he might be able to tell the source:
from the appearance, packaging, or taste of the marijuana.
itself. ' '
We treat these five possibilities seriatim, in light of the- kL
available materials, beginning in each instance with. the- f o
legislative record. We note at the outset that although -
we have been able to discover a good deal of relevant .
secondary evidence, we have found none of the best.
kind possible—testimony of marijuana users about their- *
own beliefs as to origin, or studies based upon interviews: -
... in which users were asked about this matter. The com--
' mittee hearings which preceded passage of § 176a in--
" cluded testimony by many marijuana smokers, but.
" none was ever asked whether he knew the origin of the- -
marijuana he smoked. It should also be kept in mind.
... that the great preponderance of marijuana smokers are-:
L #occasional” rather than “regular” users of the drug,®
" and that “occasional” smokers appear to be arrested dis-
- . proportionately often, due to their inexpertness in taking'
“ precgutions®  “Occasional” users are likely to be less.
~informed and less particular about the drug they

e 9 See J. Rosevear, Pot: A Handbook of Marijuann 124-125 (1967)..

~"*' It has becn estimated that there are 500,000 to 1,000,000 “regular”™

" marijuana smokers in the United States and 3,000,000 to 5,000,000-

. “gccasional” users. See J. Simmons (ed.), Marijuana:. Myths and.
" Realities 232 (1967). B : s A PN

~ % Seo id,, at 236; J . Rosevear, supra, at 121~125.

" 'Reprgd yéed ‘at the RicHard:
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smoke; ** hence, it is less probable that they will have e Mg o i,
learned its source in any of the above ways. ’ '

The first possibility is that a possessor may have known
the proportion of imported to domestic marijuana and =
have deduced that his own marijuana was grown abroad. . - = LR
The legislative record is of no assistance in evaluating this -~~~ = ‘
possibility. Such indirect evidence as we have found A I LR,
points to the conclusion that while most marijuana users " v f :
.'l' * probably know that some marijuana comes from Mexico, - .~ o Fa b
‘ it is also likely that the great majority either have no = .- " - DS A '

knowledge about the proportion which is imported or ~ - .. o ok

believe that the proportmn is cons;derably lower than . il

may actually be the case.’ e I G

The second possibility is that a possessor may know . . o e

. the origin of his marijuana because he smuggled it into -
the United States himself. The legislative record is -
unhelpful in estimating the proportion of possessors who .
fall into this class. Other sources indicate that there are
a considerable number of smokers who “smuggle their
own,” but that the great majority of possessors have
obtained their marijuana from suppliers in this country.” ..
. The legislative record is alsoc uninformative about the !

- possibility that a possessor may have learned the source .
" of his marijuana by indirect means.. Other : sources!’:
" reveal that imported marijuana usually passes through
. a number of hands before reaching the consumer, and..

90 See 1bid.
~ ?7 See United States v. Adams 293 F. Supp. 776, 780-781, 784-785.
- (1968). &
il 98 See. Becker, Marijuana: A Sociological Overview 47-50, im ',
“ D. Solomon (ed.), The Marijuana Papers (1966); Mandel, Myths: :
.. and Realities of Marijuana Pushing 58-110, in J. Simmons (ed.),.
" Marijuana: Myths and Reslities (1967); J. Rosevear, Pot: A Hand-: "
“. book of Marijuana 27-37, 117-131 (1967); J. Simmons (ed.), supra, -
at 231-234. It should be remembered that there are estimated to
" bo at least 3,600,000 “regular” or “occuiomk” marijuans smokens fm,
the Umted Stam Bee n. 94 supm. ;
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that the distribution system is kept sceret.” It would:
appear that relatively few consumers know the origin
of their marijuana by indircet means. o, - L e B

The fourth possibility is that the possessor may have- ... .o R
specified foreign marijuana when making his purchase- .. .. ’
or may have been told by his supplier that the marijuana
i was grown abroad. The legislative record is somewhat.

more helpful with respect to this possibility, for it does- i

contain statements to the effect that Mexican marijuana :
- 1s more potent than domestic and is consequently pre-- -

ferred by smokers. However, the legislative record also
- contains testimony by a customs agent that Texas:
' marijuana is as “good” as that from Mexico.™ Most .
- authorities state that Mexican marijuana generally does: .
. have greater intoxicating power than domestic marijuana,’
due to the higher temperatures and lower humidity -
usually encountered in Mexico.’> There are some indica~
tions that smokers are likely to prefer Mexican mari---
~ juana,™ but there is nothing to show that purchasers.’
' commonly specify Mexican marijuana when making a
5 ,\: “buy.” It appears that suppliers of marijuana occasion-

% See authorities cited in n. 98, supra.
, 100 See supra, at 31 (testimony of Commissioner Anslinger) ; House
- Hearings 1071-1072, Senate Hearings 4354-4355 (statements of
District Supervisor Aman).
19t Sce Senate Hearings 3488-3489. See also House Hearings 288, |
192 See authorities collected in A. Hodapp, Marijuana: A Re-
_ view of the Literature for the Analytic Chemist 13 (1959) ; Bouquet, .

Cannabis: Parts I-II, 2 Bull. on Nareotics, No. 4, at 14, 21-22
. {1950); Ciba Foundation Study Group No. 21, Hashish: Its Chem-
istry and Pharmacology 33 (1965); J. Simmons (ed.), Marijuans;
¥ Myths and Realitics 230 (1967). e
199 Seo authoritics cited in n. 100 supra; J. Roscvear, Pot: A Hand- .

- book of Marijuana 32-33, 68 (1967) ; Boughey, Pot Scencs Tast and
 West 33-34, in J. Simmons (ed.), Marijuana: Myths and Realities.:
... (1967; Mayor's Committee on Marijuana, The Marijuana Problem ;

" in the City of New York 9 (1044) ; J. Simmorts (ed.), supra, at 233
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ally volunteer the place of origin,'™ but we have found
no hint that this is usually done, and there are indications
- that if the information is not volunteered the buyer
~may be reluctant to ask, for fear of being thought an
- informer.’* We simply are unable to estimate with any
accuracy, on the basis of these data, what proportion of SRR} ,
marijuana possessors have learned the origin of their. .~ .. . e

~~ marijuana in this way. It is certainly not a majority; - -* ... o
W@+ but whether it is & small minority or a large one we . .. . e
. . are unable to tell. Lk ;

The fifth possibility is that a smoker may be able to

tell the source of his marijuana from its appearance,
packaging, or taste. As for appearance, it scems that
~ there is only one species of marijuana, and that even -
" experts are unable to tell by eye where a particular .
i - sample was grown!* The Court of Appeals for the
- Ninth Circuit did find in Caudillo v. United States, 253
F. 2d 513 (1958), on the basis of trial testimony,
~ that “unmanicured” or “rough” marijuana—that is, :
marijuana containing some seeds and stems, as well as
. leaves—was much more likely to come from Mexico than ..
~from California; this was because the presence of seeds -
~implied that the plant had been allowed to mature and -
evidence showed that California growers almost always '
“harvested the. plant before that stage. However, we :
“have found nothing to indicate that this distinction
holds good in other areas of the country, or that mari«
- juana possessors are likely to realize its significance.
- With respect to packagmg, there is evidence that
- Mexican marijuana is commonly compressed into dis-:"

104 See J. Rosevear, Pot: A Handbook of Marijuana 32-33 (}1967)3

105 See id., at 33.

106 See 1 Tmnscnpt of Pretrial Hearmg, United States v. Adams,
203 F. Supp. 776 (1968), at 16-18, 54 (testimony, of Dr. Richard °
bchultea, Dnrector of Haward Botamc Museum). g
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Ak - tinctive “bricks” and then wrapped in characteristically |
PR N ~ Mexican paper.?  Yet even if it is assumed that most
S ' Mexican marijuana bears such distinguishing marks when , : |
first brought into this country, there is no indication that . - R %
~ they normally are still present when it reaches the con-' . [~ r g 1
sumer. The packaging method just mentioned appar- .. - P
ently is intended to facilitate transportation of relatively .. "~ :
large quantities of marijuana. A “brick” appears usually
to contain about one kilogram of marijuana,’®® and rel- -
~atively few consumer sales will involve such a large = :
~: amount, since a kilogram of marijuana will furnish some
.. 3,300 marijuana cigarettes.'” Smokers appear usually
to purchase marijuana by the “bag”—about one-fifth
"ounce; by the ‘“can”—about one ounce; or by the
pound.”® Hence, after importation “[t]he wholesalers
- will repackage the marijuana into smaller packages, . . .~
- and they will do it in various ways.” ' We infer that -
. only a small percentage of smokers are likely to learn of -
" the drug’s origin from its packaging. '
With respect to taste, the Senate hearing record con
+" tains the statement of & federal customs agent that “A

. 1"See 2 id, at 19-33 (testimony of Narcotics Agent William
~Durkin), See also Bureau of Narcotics, Report on the Traffic in
Opium and Other Dangerous Drugs 17 (1966) But ef. Senate :
- Hearings 3488-3489. '

108 See J, Simmons {cd.), Marijuana: Myths and Realities 237
(1967) ; J. Rosevear, Pot: A Handbook of Marijuana 159 (1967);
Bureau of Narcofics, Report on the Traffic in Opium and Other -
Dangerous Drugs 17 (1966). See also Senate Hearings 3489.
" 1% See J, Rosevear, supra, at 29; Mandel, Myths and Realities of -
- Marijuana Pushing 78, in J. Simmons (ed.), supra; Senate Hearings
.. 3489, '
110 3ee J, Rosevear, supra, at 28. See also Mandel, supra, at 78.
111 2 Tmnscnpt of Pretrial Hearing, United States v. Adams, 203

S Supp. 778 (ﬁ968), at 26 (testnmony of Nurcotncs Agent Wnlham :
]D\nrkin) Sl E o
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good marijuana smoker can probably tell good marijuana e

from bad.” *** As has been seen, there is a preponder- = P

~ance of opinion to the effect that Mexican marijuana

'~ is more potent than domestic.!® One authority states

. that purchasers of marijuana commonly sample the N T , o

product before making a “buy.” *** However, the agent .~ -7, e

quoted above also asserted that some “good” marijuana - . g

~ was grown in Texas. And the account of the sampling- . = '  R NN L NS !

"y custom further states that tasting is merely a ritual since e or
“ 2 “[u]sually the intoxication will not differ much from .~
.. one cigarette to another ....” *® Once again, we simply
" are unable to estimate what proportion of marijuanaw
possessors are capable of “placing” the ‘marijuana in their
possession by its taste, much less what proportion actu- '
- ally have done so by the time they are arrested. .

G.

- We conclude that the “knowledge” aspect of the § 176a. -
presumption cannot be upheld without making serious -
incisions into the teachings of T'ot, Gainey, and Romano.
ﬂ:. In the context of this part of the statute, those teachings -
" require that it be determined with substantial assurance
- that at least a majority of marijuana possessors have .
learned of the foreign origin of their marijuana through
one or more of the ways discussed above.

. We find it impossible to make such a determination.
~ As we have seen, the materials at our disposal leave us

- at large to estimate even roughly the proportion of mari-
juana possessors who have learned in one way or another
* the origin of their marijuana. It must also be recog-’
. nized that a not inconsiderable proportion of domestn—

.. 128enate Hearings 3489 (prior testnmony of Cus‘boms Agent

Lawrence Fleishman). e

. 113 8eo supra, at —— and n. 102. : -
. 114 Sep J. Rosevear, Pot. A Handbook of Mamuans 31-33 (l%‘l).'
18 /d, a6 32, ’
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cally consumed marijuana appears to have been grown
Pl ¢ o in this country, and that its possessors must be taken o
~ . to have “known,” if anything, that their marijuana was LB g e
o /. not illegally imported. In short, it would be no more CRPRRIRS O SN
"/ than speculation were we to say that even as much as IR R : '
/v . a majority of possessors “knew” the source of their
© " marijuana.n® :
Nor are these deficiencies in the foundation for the '/~
“knowledge” presumption overcome by paying, as we
. ' do, the utmost deference to the congressional determina- -
-+ tion that this presumption was warranted. For Congress,
" no less than we, is subject to constitutional requirements, -
- and in this instance the legislative record falls even . °
. shorter of furnishing an adequate foundation for the
. “knowledge” presumption than do the more extensxve '
"+ materials we have examined. ;
... We thus cannot escape the duty of setting aside peti-
~ tioner’s conviction under Count 2 of this indictment.
For the reasons stated in Part I of this opinion we
“reverse outright the judgment of conviction on Count 3 s
“of the indictment. For the reasons stated in Part II, -

118 A careful examination of the lower-court decisions regarding the -
presumption’s constitutionality does not suggest the contrary. All -
. courts of appeals which have ruled on the question have sustained ..
‘i the presumption. See Caudillo v. United States, 253 F. 2d 513
* (C: A. 9th Cir. 1958); Costello v. United States, 324 F. 2d 260,
. 263-264 (C. A. 9th Cir. 1963); United States v. Soto, 256 F. 2d
: 729, 735 (C. A. 7th Cir. 1958); Borne v. United States, 332 F. 2d.
565, 567 (C. A. 5th Cir. 1964) ; United States v. Gibson, 310 F. 24 79,
82 (C. A. 2d Cir. 1962). However, there is no indication that in
any of these cases the court had before it or took into account even .
.. a fraction of the evidence which we have considered; in one instance,
the lack of cvidence was expressly stated to be the ground of decision.
- Beco United States v. Gibson, supra. Sce also Costello v. United
. States, supra. The only lower court which conducted & factual
. inquiry in any way comparable to our own also held the presump-
- tion unconstitutional. See Umted States v Adams, 293 F. Supp.
778 (D, C.S D N Y 1968) £ ey ;

Reproduced at the Rlchard leon ore i
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‘we reverse the judgment of conviction on Count 2 and -
remand the case to the Court of Appeals for further ‘
preecdings consistent with this opinion. We are con- '~

strained to add that nothing in what we hold today =~ sy
implies any constitutional disability in Congress to'deal = =, = < Py
with the marijuana traffic by other means. / R R by &

" Reversed and remanded.

Mnr. Cuier Justice WARReN joins Part II of the -
opinion of the Court and, considering himself bound by

-~ the decisions in Marchetti v. United States, 390 U. S. 39
..~ (1968), Grosso v. United States, 390 U. S. 62 (1968), =
- . and Haynes v. United States, 390 U. 8. 86 (1968), coneurs -
“in the result. as to Part. | Pl ‘

Reproduced at ‘the*R'iCha“_l\'dNiXOn?




SUPREME COURT OF THE UNITED STATES
o ‘~' No. 65.—OCTOBER TerM, 1968.

On Writ of Certiorari
to the United States

v ~ Court of Appeals for =
U'ﬂlted States. ‘ . the Flfth Cll’CUit. .

¥ ' ‘Timothy F. Leary, Petitioner,
;o e )

[May 19, 1969.]

Mgr. JusticE BLACK, concurring in the result.

I concur in the Court’s outright reversal of the peti-
tioner’s conviction on Count 3 of the indictment for the °
reasons set out in Part I of the Court’s opinion.

T also concur in reversal of the petitioner’s conviction = ... -
= under Count 2 of the indictment, based on 28 U. 8. C.
. §176a. That section makes it & crime to import mari-
“juana into the United States or to receive, conceal, or -
. transport it, knowing it to have been imported contrary -
to law, and then goes on to provide that the mere pos-"
.. session of marijuana shall be “deemed sufficient evidence
to authorize conviction unless the defendant explains his ..~ -

© possession to the satisfaction of the jury.” The trial '
© court in this case charged the jury that proof that peti-
_ tioner merely had possession of marijuana was sufficient :
" to authorize a finding that he knew it had been imported
" or brought into the United States contrary to law. It is
" clear beyond doubt that the fact of possession alone is
" not enough to support an inference that the possessor -

“ knew it had been imported. Congress has no more con-
.. stitutional power to tell a jury it can convict upon any
* ... such forced and baseless inference than it has power to
" tell juries they can convict a defendant of & crime without
/. any evidence at all from which an inference of guilt could
. . be drawn. See Thompson v. Louisville, 362 U. 8.. 199

cay

" Reproduced at the Richard Nixon Presidential Library -
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(1960). Under our system of separation of powers,
. Congress is just as incompetent to instruct the judge and
jury in an American court what cvidence is enough for
conviction as the courts are to tell the Congress what

policies they must adopt in writing criminal laws. The

congressional presumption, therefore, violates the consti-
tutional right of a defendant to be tried by jury in a
court set up in accordance with the commands of the
Constitution. It clearly deprives a defendant of his

right not to be convicted and punished for a crime with-.

out due process of law, that is a trial in federal cases

before an independent judge, after an indictment by . T
grand jury, with representation by counsel, an oppor-

tunity to summon witnesses in his behalf, and an oppor-

tunity to confront the witnesses against him.  This l
right to a full-fledged trial in a court of law is guaranteed ' -

to every defendant in Article IIT of the Constitution,

in the Sixth Amendment, and in the Fifth and Four-
~ teenth Amendments’ promises that no person shall be =
- deprived of his life, liberty, or property without due : -

_ process of law—that is, a trial according to the law of -

- the land, both constitutional and statutory.

It is for these reasons, and not because I think the -
irrational’ or ‘arbitrary,” and hence unconsti-

law is ¢

~tutional,” ante, p. 28, that I would invalidate this pre-

sumption. I am ﬁrmﬂy and profoundly opposed to con-
struing “due process” as authorizing this Court to -
invalidate statutes on any such nebulous grounds. My - *
quite different reasons for holding that the presumption :
‘does deny due process of law, that is the benefit of the
- “law of the land,” have been fully set out in many opin- - .-
ions, including, for illustration, my concurring opinion in = :
Tot v. United States, 319 U. S. 463, 473 (1943), and my .
-~ dissenting oplmon m Umted States v, Gamey, 380 U S,. Ry

63 74 (1965)

g b5 L B
e 8 Y
1t
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SUPREME COURT OF THE UNITED STATES

No. 65.—Octoser TurM, 1968.

On Writ of Certiorari
to the United States
Court of Appeals for
the Fifth Circuit.

Timonthy F. Leary, Petitioner,
V.
United States.

[May 19, 1969.]

MR. JUSTICE STEWART, concurring.

I join Part II of the Court’s opinion. As to Part I, "

I have before now expressed my conviction that the Fifth
 Amendment guaranty against compulsory self-incrimin-

- ation was originally intended to do no more than eonfer

a testimonial privilege in a judicial proceeding.! But
. the Court through the years has drlfted far from that

~ mooring; the Marchetti and Grosso cases ® are simply the

most recent in a long line of decisions marking the extent

of the drift. Perhaps some day the Court will consider .
" a fundamental re-examination of its decisions in this :
area, in the light of the original constitutional meaning. -
 Until that day comes, it seems to me that the authorita- -
~ tive weight of precedent' permits no escape from the .
conclusnon reached by the Court in thls case. y therefore

i8ee Grosso v. United States, 390 U. 8. 62, at 76 (concumng
opinion) ; In re Gault, 387 U. 8, 1, at 80, n. 3 (dissentmg opinion).
‘. Marchetti-v. United States, 390 U. 8. 30; Grosso v. United
» Btate:,390U.8A62 : s ‘
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In the first sentence of §303(f), insert "except for research /
/

oA

ses" after "substances”. Strike out the last sentence of §303(f)

and substitute the following: "A registration permit for the purpose

of bong fide research with Schedule I substances by a practitioner

3

deemed qualified therefor by the Secretary,z?r for the purpose of

/ administering or otherwise dispensing such substances in the regular

course of professional practice by a practitioner of the healing art;Z

may be denied by the Attorney General only on & ground specified in

- N

§304(a) or on the ground that the applicant's past practice furnishes

ground for the belief that the applicant will abuse or unlawfully

m
)
By

.
safeguard his supply of such sub-

U
=

transfer such suhstances or fail +to

substanceq ag ainst-diversion from legitimate medical or sc
0

Prescriptions., The following draft version of $309 (2w~ ) has two
purposes, First, the Food and Drug Act or international treaty would
govern in dELGFHlHJP” what is a rrescriyption drug, and the Atterney
General would advise HEW of relevant information in his rossession in
this conmection., Second, the Attorney General would not be authorized
to permit disrensing of a yrescription drug without a rrescription tut
would still be authorized to permit dispensing of a Schedule 1I drug

in emergencies on an oral prescriytion (in accordance with the 7ui Act),
where the bill otherwise requires a written prescrijption,

1/ It is aleo suggested that the word "permit” be deleted from the term

Tregistration permit' wherever it occurs.

Reproduced at the Richard Nixon Presidential Library
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not\ygy considered to be a prescription drug under the Federal Food,

Amend §309 fe)—and=tb)s page 31, to read:

"Sec. 309. (a) Excert when dispensed directly by a practitioner,

other than a rharmacist, to an ultimate user, a controlled dangerous )

substance included in Schedule II which is a prescription drug, as determined/

'

under the Federal Food,Drug and Cosmetic Act or under an international !
instrument binding upon the United States, may be dispensed only upon the
written prescriytion of such a practitioner: Provided, That in emergency

situations, as prescribed by the Attorney General by regulation, such .
drug may be dispensed upon cral prescription in accordance with section 505(b) /
A ]

of that Act, Prescriptions shall be retained in conformity with the requlrew
ments of section 307 of this Act. No préﬁcription for a Schedule II

substance may be refilled.

~ #(b) No prescription for a Schedule III substance which is
a prescription dfug as determined under the Federal Food, Drug, and Cosmetic A
or as determined under'an international instrument binding’upon the United
States, may be filled orrrefilled more than six months after the issuance of
such prescription or be refilled more than 5 times,yiThe term "issuance',

as used in this subsection, includes a renewal of a rescrlrtlon by the

issuing practitioner, oraﬂ]y or in wrlthg, in accordance wxub the requlrercntki;~r

3b)

of section 505 of that Act S ;. ‘W,,,”Tf,m,W,;,W,,

A

”(c) No contro]led dangerou substance in Schedule IV may be

distrlbuted other than for a medical purpose.
#

"(d) wWhenever it appears to the Attorney General that a drug

PN

Drug, and Cosmetic Act should be so considered because of its abuse
potential, he shall so advise the Secretary of Health, Education, and

Welfare and furnish to him all available data relevant thereto."
Reproduced at the Richard Nixon Presidential Library
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Broadening of saving provision for the

F'ood, Drug, and Cosmetic Act

Strike out subsection (h) on page 26 and insert the following
new section at the end of the bill:
"Saving Provision
"Sec. 808. Nothing in this Act, except this title and, to the
extent of any zgééésﬁency, section 309 of this Act, shall be construed
as in any';;;wéffecting, modifying, repealing, or superseding the

provisions of the Federal Food, Drug, and Cosmetic Act."

Technical Changes

On page 12, lines 3 and L4, the reference should be to the
Department of Health, Education, and Welfare, not to the Food and

Drug Administration as such; and in line 7, the reference to the

oo Food-and-Drug Administration (in -ink) should be changed to.a ...
reference to the Department of Health, Education, and Welfare. (Should
the reference in lines 7 and 8 to the Bureau of Narcotics and
Dangerous Drugs not be changed to a reference to the Department of
Justice?)

On page 25, in lines 7 and 8 of subsection (f), the phrase

"Secretary of the Department of Health, Education, and Welfare"

should be changed to read "Secretary of Health, Education, and

Welfare". N e o

In title VITT, amendments should be to the Food and Drug Act

as such, not to the 1965 amending Act. As a result, the penalty

amendments of 1968 seem to have been overlooked.

Reproduced at the Richard Nixon Presidential Library



%W 7 %; gf % WASHINGTON OFFICE
% y[MM %/}/ (%WW WAIS7H3I(:IGKTCS>;?§.EC: :c;\gos
Neww Yook, NY 10017 e

TELEPHONE 972-7000 EUROPEAN OFFICES

TELEX 224493 24, RUE DE MADRID
PARIS 8¢ FRANCE

28, RUE D'ECOSSE
BRUSSELS, BELGIUM 6

CABLE ADDRESS
April 2&-, 1969 “YORKLAW” NEW YORK
“WALAW” WASHINGTON

‘EURLAW” PARIS
“EURLAW’ BRUSSELS

The Honorable John N. Mitchell
Attorney General of the United States
Department of Justice

Washington, D, C,.

Dear Mr, Attorney General:

I am enclosing three copies of a corrected
Section 601 for insertion in the three coples of the
"Controlled Substances Act of 1969" delivered to you
on Frlday, April 18, 1969.

A drafting omission in present Section 601
makes possible the technical argument that registra-
tion would enable the registrant to distribute
Schedule A substances (high potential for abuse - no
medical use) without restriction, despite the provi-
sions of Article VIII. To preclude this ambiguity,
we have added subsection (b), expressly restricting
distribution of Schedule A substances to the terms of
the research exemption authorized by Section 1103(b).

Since?fly,
S G Tt

/jj;?ohn A. Wells

Reproduced at the Richard Nixon Presidential Library
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TITLE VI

GENERAL REGUIATORY PROVISIONS

Control of Manufacture and Distribution

Sec. 601. (a) No person shall manufacture, and no person other than a
‘practitioner shall distribute, any controlled substance unless licensed
under Title V of this Act, or registered with the Attorney General pursuant

to Section 602 of this Title.

(b) No person shall distribute any controlled psychotropic
substance listed on Schedule A of Title IV of this Act except pursuant

to an authorization granted under Section 1103 (b).

[CORRECTED]

Reproduced at the Richard Nixon Presidential Library



[601]

TITLE VI

GENERAL REGUIATORY PROVISIONS |

Control of Manufacture and Distribution

Sec. 601. (a) No person shall manufacture, and no person other than a
‘practitioner shall distribute, any controlled substance unless licensed
under Title V of this Act, or registered with the }\Hor’qcy General pursuant

to Section 602 of this Title.

(b) No person shall distribute any controlled psychotropic
substance listedon Schedule A of Title IV of this Act except pursuant

to an authorization granted under Section 1103(b).

[CORRECTED]
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[601]

TITLE VI

GENERAL REGULATORY PROVISIONS

Control of Manufacture and Distribution

Sec. 601. (a) No person shall manufacture, and no person other than a
‘practitioner shall distribute, any controlled substance unless licensed
under Title V of this Act, or registered with the Attorney General pursuant

to Section 602 of this Title.

(b) No person shall distribute any controlled psychotropic
substance listed on Schedule A of Title IV of this Act except pursuant

to an authorization granted under Section 1103 (b).

[CORRECTED]
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May 1, 1969

John A. Wells, Esq.

Messrs. Royall, Koegel & Wells
Two Hundred Park Avenue

New York, New York 10017

Dear Mr, Wells:

At the request of the Attorney Ueneral,
I am writing to thank you for your letter of April 24,

The corrected Section 601 will be
inserted in the three copies of the "Controlled
Substances Act of 1969" which you delivered in the
office.

Sincerely,

Secretary to
John N. Mitchell

Reproduced at the Richard Nixon Presidential Library
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EUGENE T. ROSSIDES

ROGER A.CLAR

LOREN C. BERRY

JR. RESIDENT PARTHER
FSKY

RN S HAW Marel 7 -
SIDE marx cn 20’ J‘969 CABLE ADDRESS

K
"YORKLAW™ NEW YORK

SSQEEETSDFLY\%EES "WALAW" WASHINGTON
FREDERICK G.TATE “EURLAW" PARIS

DAVID F.DOBBINS
DAVID W. BERNSTEIN

Hon. John N. Mitchell,

Attorney General of the United States

Department of Justice -
Washington, D. C.

Re: The "Controlled Dangerous
Substance Act of ¢9u9”

Dear Mr. Attorney General:

This letter and the enclosed memorandum are
forwarded as supplemcatu to the memorandum dated

March 4, 1969 previously submitted by me with respect 3

to the proposed legislation described above. N

: W

When we discussed the above matter on March 5th, N

you asked whether the administrative hearing and judicial X
review provided for coverage of new drugs under present

law was not unnecessarily complicated and cumbersome. I
replied that the present procedure had been carefully
worked out by Congress for policy reasons which seemed
compelling; that the procedure had worked well since its
adoption in 1938; that the area of stringent COﬁu;ﬁl, as
provided in the Drug Abuse Control Amendme nto of 1965,
should be limited to those drugs which clear lead to
addiction and abuse; that the highly uecnn¢ca* decisi
whether a new drug comes within the area of control indi-
cated by Congress should not be 1lightly made by the adminis-
tration but should be made only upon a complete record

th full opportunity for proof ano cross-examination
(followed by Jjudicial review). I further noted that any
delay and cumbersomeness of such administrative hearings
could be eliminated by energetic action setting early a
continuous hearings, followed by an early review of the e
record and entry of the administrative decisior ; 5

Reproduced at the Richard Nixon Presidential Library 2. LELriumTiV., DL,



Proceedings unde:
do not result in excessive
which may have been exper:
cases can be attributed alr
the Government itself. The necnding case involving
Librium and Valium has been vipe for decision by the
appropriate regulatory officials for nearly two years.
Their failure to act certainly cannot be attributed to
Roche, whose final argument in the case was made on
February 28, 1967.

the special review procedure
2lay. Any undue delays
red in past or pending
it without exception %o

The enclosed supplemental memorandum dis
in some detail, the point you raised. In my Jjudgm
the reasons for preserving the present hearing a
cial review procedure are very forceful. In any

n

.
[

-]
"

O, U :5 o

b o
O Q -

£ b

(AW
3]
ct
b
o)

Roche should not be deprived of ibm rights to a
tive decision and judicial review (i1f necessary) unde
present law. It would be senseless to attempt
tute legislative fiat for a technical decision and
review on the basis of a record thal has already been m

2

<

O
"o
o
o

i

)
,J

Cate
c

e.
In response to your statement that you would
welcome our comments on the proposed legislation as a
wqolpj we are Care*ully exanining the other provisions of
the draft bill in the hope that we can make constructive
suggestions.

Sincerely,

PN L

A L T/

Enclosures

Reproduced at the Richard Nixon Presidential Library



Memorandum to:

The Honorable John N. Mitchell,
Attorney General of the United States

Re: Proposed Legilislation Entitled
- "Controlled Dangerous Substance Act
of 1969." drafted by The Bureau of
Narcotics and Dangerous Drugs,
Department of Justilce

ROYALL, KOEGEL & WELLS
200 Park Avenue
New York, New York 10017

% - . Attorneys for
: ‘ ‘ Hoffmann-La Roche, Inc.

:
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This memorandum is submitted on behalf of Hoffmann-
La Roche, Inc. ('Roche"), a .New Jersey corporation, with
its principal office at 340 Kingsland Street, Nutley, New
Jersey, a manufacturer and distributor of ethical pharmaé
ceutical products. It sets forth the reasons why the pro-
posed legislation entitled the "Controlled Dangerous Sub-
stance Act of 1969" (the "bill") should not include two of
Roche's products, chlordiazepoxide ("Librium") and diazepam
("valium").d

Librium and Valium, since their introduétion into
COmmerciél channels of drug distribution, are avallable only
for medical use under the professional supervision of a prac-
titioner licensed by law to administer these products in ac-
cordance with section 503 of the Food, Drug and Cosmetic Act.

Librium and Valium should ﬁot be included in the
proposed bill. To include them would unjustly deprive Roche
of its right under the Drug:Abuse Control Amendments of 19652
to an a@ministrative decision after a lengthy hearing held
in the fall of 1966, and of its right, if the administrative
decision is unfavorable, to a judicial review. The issue in
this proceeding, pending for more than three years, was and
is Roche's contention that it would be improper to subject

Librium and Valium to further control under fhe 1965 Act.

1. These are the names as set forth in the draft of
the proposed bill. Throughout this memorandum,
however, we will use Roche's proprietary names for
these products - Librium and Valiunm.

2. 21 U.S.C. § 321 (1965).
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The Jenuary, 1969 draft of the bill which
the Bureau of Narcotics and Dangerous Drugs, Department:
of Justice, has shown to Roche's representatives, proé
vides in part (Sec. 703 (c¢)):

"All administrative proceedings, pending

before the Bureau of Narcotics and Danger-

ous Drug Control on the effective date of

this enactment shall be continued and

brought to final determinstion in accord

with laws and regulations in effect prior

to the date of this enactment.,"

Roche completely agrees that this provision
(if it is intended to, and does, protect all pending
iadministraﬁive proceedings and the right to Jjudicial
review under present law) is clearly required by the
dictateé of fairness and the policies previously laid
down by the Congress.

The administrative hearing in this matter was
concluded in the fall of 1966. It encompassed more than
five thousand pages of testimony and several hundred
exhibits. To this day, no decision has been handed down.
In that hearing Roche clearly demonstrated that Librium
and Valium do not have a potential for abuse, and should
not be controlled.

But assuming the.intent of the draftsmen to

preserve present proceedings under the law now in effect,

then the inclusion of Librium and Valium in Schedule 3
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of the proposed bill (Sec. 104 of the draft) is incorrect.
The very pufpose of the pending proceeding is to decide
whether these products shbuld be controlled. Therefore,
they should not be included in the act until the admin-
istrative proceedings and judicial review have occurred.

Representatives of the Bureau, at a meeting
with Roche,ton February 17, 1969, indicated that this mu-
tual inconsistency had occurred to them and stated that
they intended to eliminate the preservation of pénding
proceedings from the bill. They stated that one purpose
of the proposed bill was to render moot Roche's pending
~administrative proceeding. The latest information avail-
able to Rbche indicates that this section has not, to date,
been eliminated.

If the bill is passed without preserving pend-~
ing proceedings, it will deprive Roche of the admin-
istrative hearing already held, of the right- to a‘deci»
sion on that record, and of the right to judicial review.
It would substitute a legislative fiat for the findings
upon the record in the pending proceeding.

Roche respectfully submits that its right to:
(1) a full administrative review, with a fecord, and
(2) a judicial review under the present law, should and
must be preserved‘in any proposed legislation. |

The reasons supporting this position will be

set forth in the following discussion.
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I. THE RIGHT TO HEARING AND JUDICIAL
REVIEW UNDER PRESENT LAW.

A. Congressional Policy as Generally Dictated
by the Administrative Procedure Act.

In 1946, Public Law 79m40¥3 (Administrative
Procedure Act, the "APA") was enacted, following ten
years of péinstaking study and detailed drafting. It
was described by the House Judiciary Committee‘as an
" :

Embodied in the APA is a "presumption of
reviewability" that had been evolved by earlier case
‘law. Absent statutory preclusion, the APA allows Judi-
cial review of final agency action "... for which there

w5

is no oﬁh@r adequate remedy .. The APA embodies the
basic presumptiqn of Jjudicial review to one "suffering
legal wrong because of agency action, or adversely
affected or aggrieved by agency action ..."6 It’is a

codification by Congress of the minimum rules of admin-

istrative fairness.

5 U.S.C. §§ 551 et ff.

4. House Comm. on Judiciary, Report No. 1980, U.S.
Code Cong. Service, (9th Cong., 2d Sess., p. 1205
(1946). ' ,

5 U.S.C. § 7ok,

6. 5 U.S.Cc. § 702.
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B. ©Special Review Procedures of the Food,
Drug and Cosmetic Act

Congress has esﬁablished review reguirements
in the Drug Abuse Control Amendments of 1965 which are
much more stringent than the general requirements
prescribed in the APA. Congress has decreed that the
special review requirements of the Food, Drug and
Cosmetic Act shall apply with respect to the amendment
or repeal of regulations designating a drug as having
a potential for abuse.

Stated briefly, the 1965 Act requires that a
‘proposal to designate a d%ug as having a potential for
abuse must first be published in the Federal Register.
Interested parties must be given an opportunity to
present their views orally or in writing, following
wﬁich the proposal must be acted on by public order.
Any person who would be adversely affected by the order
may file objections within thirty days specifying the
provisions of the order deemed objectionable, stating
the grounds therefor, and requesting a public'hearing.
The filing of such objections operates to stay the ef-
fective date of the order. At the hearing any interest-
ed party may be heard in person or by representative.

The Act then contains the following mandate:

7. 21 U.S.C. § 371 (e), (f), and (g).
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"As soon as practicable after completion
of the hearing, the Secretary shall by
order act upon such objections and make
such order public. Such order shall be
based only on substantial evidence of
record at such hearing and shall set
forth, as part of the order, detailed
finding& of fact on which the order is
based. "o

The section goes on to provide for judicial review of

the order in the United States Court of Appeals. |
In three recent decisions of the United States

Supreme Court? the special review provisions, applicable

to the Roche proceeding, were construed as supplementing

and expanding the traditional channels of review for pro-
posed regulations. These three important cases (allow-

ing pre-enforcement review of regulations issued under

sections of the Food, Drug and Cosmetic Act not governed
by the special review procedures) are applicable - a for-
tiori - to regulations issued under a section of the Act
that are, expressly, made subject to special review.
Commenting on the judicial review portionlo of the spe-
cial review procedure, Mr. Justice Harlan, speaking for

the Court, stated:

8. 21 U.S.C. § 371 (e) (3) (Emphasis added).

9. -Abbott Laboratories v. Gardner, 387 U.S. 136 (1967);
Toilet Goods Ass'n v. Gardner, 387 U.S. 158 (1967);
Gardner v. Toilet Goods Ass'n, 387 U.S. 167 (1967

.

10. 21 U.5.C. § 371 (£).
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"The provisions ... were supported by

those who feared the life-and-death

power given by the Act to the executive

officials, & fear voiced by many members.

of Congress ... the Act as it was finally

passed compromised the matter (whether

review should be of fact or de novo) by

allowing an appeal on & record with a

'substantial evidence' test, affording

a considerably more generous Judicial

review than the 'arbitrary and capricious?

test available in the traditional injunce

tive suit." 11

When the Bureau seeks to moot the pending ad-
ministrative hearing it is acting contrary to the clearly
enunclated Congressional policy of requiring special re-
‘view of highly technical agency determinations concerning
chemical properties and physiological effects of parti-
cular products. We urgently submit that this wouvld be
serious error.

II. ROCHE HAS UTILIZED AND RELIED UPON
ITS STATUTORY RIGHT TO A HEARING.

On January 18, 1966, the Commissioner of Food
and Drugs, pursuant to authority delegated to him by the
Secretary of Health, Education, and Welfare12 published
in the Pederal Register13 a proposal to amend part 166,

- Title 21, Code of Federal Regulations, by listing Librium

11.  Abbott Laboratories v. Gardner, supra n. 9 at 143,
12. 21 C.F.R. § 2.120 (1966). -
13. 31 Fed. Reg. 565 (1966).
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and Valium under § 166.3 (¢) (1) as "depressant or
stimulant drugs" having a potential for sbuse because
of their depressant effect on the central nervous sys-
tem. By letter of February 17, 1966, Roche submitted
to - the Commissioner its comments on the proposed list-
ing of the two products. Thereafter, on March 19, 1966,
the Commissioner again published the order proposed on
January 18, 1966,111L Interested parties were given
thirty days in which to file obJjections. Roche filed
tiﬁely objections to the order of March 19, asserting
“that the listing of the two products was not justified
on the basis of experience and would be contrary to
the public interest. Roche requested a full hearing
on the recoxrd.

As he was required ﬁo do by law, the Commis-
sioner issued an order staying the effectiveness of his
prior order with respect to Librium and Valium. The
matter was set for a hearing beginning on August 8,
1966,15 Following pfelimin&ry conferences, formal
hearings were cénducted during the period August'8 to

November 18, 1966, Oral arguments were received on

14, 31 Fed. Reg. U679 (1966).
15. 31 Fed. Reg. 9752 (1966).
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February 28, 1967. Shortly thereafter, on April 7,
1967, the hearing examiner issued his opinion contain-
ing significant findings of fact requested by Roche
but nevertheless recommending that the drugs be con-
trolled. The entiie record of the case was then for-
warded to %he Commissioner for his decision.

Except for a motion to disqualify the Assist-
ant General Counsel, Food and Drug Division, frbm par-
ticipating in the decision of the case, filed by’
Roche on April 20 and denied by the Commissioner on
‘April 28, 1967, no further developments have occurred.

| On February T, 1968, President Johnson sent
to Congress his Reorganization Plan No. 1 of 1968,%0
The plan proposed the esteblishment in the Department
of Justice of a Bureau of Narcotics and Dangerous Drugs,
and the transfer thereto of all functions of the Sec-
retary of Health, Education, and Welfare under the Drug
Abuse Control Améndments of 1965, except the function
of regulating counterfeit drugs not controlled as
"depressant or stimulant drugs." The plan aiso trans-
ferred to the new Bureau the functions of fhe Treasury

Department's Bureau of Narcotics.,

16, ? ng?ly Compilation of Presidential Documents 249
19 e
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Following the gixty-day period allowed for
Congressional review, the reorganizstion plan became
effective on April 8, 1968. Since the case involving
Librium and Valium had not been concluded, responsi-
bility for decilding the Roche case was transferred to
the Bureauibf Nercotics and Dangerous Drugs in the
Department of Justice as of that date. To date, there
hag been no action by the Director concerning these
two products.

IITI. THE PROPOSED "CONTROLLED DANGERQUS
SUBSTANCE ACT OF 1969.,"

The "Controlled Dangerous Substance Act of
1969" ("the bill") is a proposal, prepared in the De-
partment of Justice in 1968, to obtain for the Bureau
new and comprehensive regulatory authority over nar-
cotics and other drugs designated as "dangerous sub-
stances." The bill would make extensive revisions in
existing statutory law on drug control, and, in sum,
raises many grave questions which cannot be discussed
here,

As previously stated, however, one provision
of the bill is of immediate and vital concern to Roche,
This provision lists Librium and Valium in‘a proposed

schedule as a Controlled Dangerous Substance,
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The August and December 1968 drafts of the
bill made available to the pharmaceutical industry con-~
tained no mentlon of Librium or Valium. Only the latest
draft of the bill, made available in Januvary, 1969,
provided that these two products would be controlled.
Thusg, the Eureau is attempting to accomplish by statute
what the government heretofore has failed to do by regu-
lation. Moreover, the bill would remove the highly
important special review procedure (see Section I, supra)
pfesently provided by law, by authorizing regulations to.
"be issued pursuvant to the less comprehensive review pro-
visions for administrative rule making undexr the Admin-
istrative Procedure Act.

Prior to the passage of the Drug Abuse Control
Amendments of 1965, the question whether specific named
drugs, rather thanvclasses of drugs, should be included
in the legislation, was considered by the_House Committee
on Interstate and Foreign Commerce. The Committee in
its report of March 2, 1965, subscribing to the recom-
mendations repeatedly and ﬁniformly expressed'by wit-
nesses appearing before it, stated:

"The Committee determined that it would

not be desirable to specify drugs other

than barbiturates and amphetamines as

subject to the controls of the bill, but
determined that the other classes of drugs

Reproduced at the Richard Nixon Presidential Library



L2

are to be brought under control of the

bill on a case-by-case basis by the

Secretary of Health, Education, and

Welfare under the standards prescribed

in the legislation,"”

" The plight that Roche now finds itself in is
apparent. Roche has pursued in good faith the procedure
afforded it‘by Congress to review what it regards as an
unjustifiable attempt under law to impose special con-
trols over Librium and Valium., After three long years
the government is apparently attempting to scrap all
of Rochet's efforts and evidence, and to decide the un-
resolved question by Congressional fiat.

We urge that this is unfair; is bad public
policy; and flies directly in the face of repeated
demonstrations of both congressional and Jjudicial con-
cérn protecting the right to complete hearings, coupled
with full administrative and judicial review.

IV, ROCHE'S POSITION IS BASED UPON ITS

FIRM CONVICTION THAT LIBRIUM AND
VALIUM SHOULD NOT BE SUBJECTED TO
CONTROL UNDER THE PROPOSED STATUTE,

Librium and Valium were the first in a new
- class of unique and versatile therapeutic agents (Benzo-
diazepines) used for control of common emotional dis-
turbances manifested by fear, anxiety or tension.

These benzodiazepines have been demonstrated and con-

firmed to be vastly different, both chemically and in
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their effects on patients, from the barbiturates or any
other drugs known at the time of their syntheses. In
additlon to their value as an effective tranquilizing
agent devoid of harmful sedative or hypnotic effects,
both Librium and Valium are of significant value in the
treatment of alcoholism and Valium is a useful adjunct

in the treatment of certain types of convulsive disorders
such as epllepsy and skeletal muscular disorders.

An indication of Roche's objective attitude
on the listing of its products is seen in the case of
Methyprylon (Noludar). When this drug wés proposed for
listing along with Librium and Valium, Roche, after con-
ducting a review of its data, agreed to the listing of
Noludar as a "depressant or stimulant" drug having a
potential for abuse. This decision was made on the
merits.

~ On the other hand, based upon the pharmacolo-
gical actions of Librium and Valium, the medical com-
munity's experience with Librium and Valium, and the
paucity of reported instances of misuse of these prod-
- ucts, Roche is convinced that Librium and Valium do not
have the '"potential for abuse" which should subject
them to specialized Government regulation under the

Drug Abuse Control Amendments of 1965.
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The Regulation17 issued by the Commissioner
of Food and Drugs, impleménﬁing the Drug Abuse Control
Amendments of 196518 (authorizing him to designate,
after investigation, drugs having a potential for abuse
because of their depressant or stimulant effect on the
central nervous system), specified the criteria for de-
termining whether a drug has a potential for abuse.

The criteria includes the extent to which individuals
are misusing the product either by over consumption

or upon their own initiative, the diversion of the

_ product from légitimate channels and the relationship

of the prdduct to a drug that has previously been listed
as having a potential for abuse.

All available evidence demonstrates that:

1. inaividuals are not taking the products

in amounts sufficient to create a
hazard to their health or to the

safety of other individuals or of
the community; and

17. 21 C.F.R. §166.2 (1968).

18. 21 U.S.C. §321(v)(3).
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2., thexe is no significant diversion

of the products from legitimate

channels; and
3. individuals are not taking the prod-

ucts on their own initiative rather

than on the basis of medical advice

from a practitioner licensed to ad-

minister Librium and Valium in the

course of professional practice; and
4. the products are not new drugs so

related in their action to drugs

already listed as having such a

potential for abuse as to make it

likely that they will have the same

abuse potential.
The listing of Librium and Valium as having a
‘potential for abuse requiring controls comparable to
those imposed on amphetamines, barbiturates and LSD is
not justified by the nature of the products nor on the
basis of experience with them. It would result in false
and misleading labeling by implying the presence of
nonexistent dangers attendant to their use in medical
practice. Such a listing would cause the products to
be associated, by medical practitioners, pharmacists
and others in the health field, and by persons taking
the drugs, with barbiturates and similar drugs and
would lead to the belief that these drugs are subject
to the same abuses., Thig incorrect impression might
interfere with the préscribing of these pfoducts by the

medical profession and with their utilization by the
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patients for whom they were prescribed. Listing of these
products could also lead persons who abuse drugs for
their depressant effect alone to experiment with Librium
and Valium on the false assumption that their action is
comparable to that of the barbiturates.

Librium has been in general medical use éince
1960 and mofe than 9 billion capsules of the product
have been distributed commercially since its approval by
the Food and Drug Administration. Valium has been in gen-
eral medical use since 1963 and more than 2.8 billion
tablets of the product have been distributed commercial-
iy since its approval by the Food and Drug Administration.
It has been conserfatively estimated that more than 30
million patients have now been treated with these two im-

portant products.

CONCLUSION

In view of the above, it is submitted that the
proposed bill should include a épecific prbvision preserv-
ing all rights in pending administrative proceedings under
present law, and preserving the right to judicial review.

When Roche's rights in the pending proceeding
are thus preserved, Valium and Librium, being the subject
of such a proceeding, must be eliminated from the coverage

of the proposed bill pending final decision of that case.
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If the Bureau wishes our suggestions with
respect to other parts of the bill, we shall be.glad

to submit them upon request.

ROYALL, KOEGEL & WELLS
200 Park Avenue
New York, New York 10017
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