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A SS ISTANT ATTORNEY GENERAL 

~epruinnmt of IDustice 
~a:sqingtnn, l9.Qt. 20530 

JUL 2 8 1972 

MEMORANDUM FOR THE HONORABLE JOHN W. DEAN, III 
Counsel to the President 

Re: Constitutionality of Federal Disaster Assistance 
to Nonprofit Private Educational Institutions. 

Ao Introduction 

This is in response to your July 25, 1972, memorandum 
requesting the views of this Office on the constitutionality 
of providing federal disaster relief to nonprofit, private 
educational institutions at all levels, presumably including 
church-related schools, that were damaged by Hurricane Agnes . 

While your principal concern is whether, as a general 
principal of constitutional law, disaster relief to church­
related schools would violate constitutional provisions, you 
have provided four alternative draft bills which typify the 
general proposals being considered . Alternative 1 would 
authorize the Department of Health, Education, and Welfare 
to make grants for construction and for equipment and supplies 
to any nonprofit, private educational institution damaged by 
the hurricane. Alternative 2 is similar except that the 
grants would be limited to construction costs . Alternative 
3 is in the form of a private relief bill for construction 
and for equipment and supplies to specifically named private 
institutions. Alternative 4 is similar except that, as in 
Alternative 2, relief is provided only for construction costs. 

The principal constitutional issue raised by these pro­
posals is whether government financial support to church­
related schools, especially at the elementary and secondary 
levels, under these circumstances violates the First Amendment 
restriction that "Congress shall make no law respecting an 
establishment of religion • • • " U.S. Consto Amend. I . 
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While concrete predictions regarding the constitutionality 
of proposals in this rather murky area of constitutional 
law are hazardous, we believe that disaster relief under 
present circumstances can be undertaken in a constitutional 
fashion . Some proposals, however, are more defensible than 
others from a constitutional standpoint, and all can be 
somewhat improved to enhance the prospects that they will 
receive judicial approval . 

In the limited time available we are not able to 
examine all facets of Establishment Clause doctrine. A few 
points, however, need to be stressed. The first is a caveat 
that the cases involving aid to church-related schools are 
not entirely consistent. The Supreme Court has candidly 
acknowledged that it "can only dimly perceive the lines of 
demarcation in this extraordinarily sensitive area of con­
stitutional law . " Lemon v. Kurtzman, 403 U. S . 602, 612 (1971). 
This is principally because the First Amendment prohibition 
is not absolute and the courts have necessarily embarked on 
a line-drawing process to distinguish the permissible from 
the prohibited . As the Chief Justice recently noted: 

"Our prior holdings do not call for a total 
separation between church and state; total 
separation is not possible in an absolute 
sense. Some relationship between government 
and religious organizations is inevitable .• 
Judicial caveats against entanglement must 
recognize that the line of separation, far 
from being a 'wall,' is a blurred, indistinct, 
and variable barrier depending on all the 
circumstances of a particular relationship . " 
Lemon v . Kurtzman, supra,at 602, 614 (1971) . 

B. Significance of the Emergency Situation 

. . 

A significant circumstance in the present instance, we 
believe, is the emergency and temporary nature of the aid. 
Apart fr9m the constitutional doctrine which governs normal 
church-state relationships, the natural disaster has created 
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an emergency for all educational institutions, public and 
private, which necessarily will influence the Court . It 
is clear, for example, that in other emergencies, such as 
the Depression and World War II, the Court has approved 
certain governmental conduct that in the absence of emergency 
probably would not have been permitted under then-existing 
constitutional doctrine . E.g_., Hirabayashi v . United States, 
320 U. S. 81 (1943) (curfew on West Coast persons of Japanese 
ancestry); Korematsu v. United States, 323 U. S. 214 (1944) 
(Japanese exclusion program); Home Building and Loan Asso­
ciation v. Blaisdell, 290 U. S. 398 (1934) ,( two-year mortgage 
foreclosure moratorium). It is clear that these cases were 
decided in large part, as the Court expressly stated in 
Korematsu,because of a "[p]ressing public necessity." 323 
U.S. at 216 . 

We believe that the emergency situation created by the 
extraordinary hurricane damage can be relied upon to con­
stitutionally enhance the present aid proposals. To take 
full advantage of this situation we suggest that the legis­
lation contain findings which relate the nature of the 
emergency, the damage and destruction to all schools, includ­
ing church-related schools, the need for repai~ and, signifi­
cantly, the burden that might be placed on public schools if 
the church-related schools are not assistedo 

It is also of vital significance that the federal aid, 
while triggered by an emergency, is temporary in nature and 
fixed in duration. Only the harm caused by a single national 
disaster is covered. It is difficult to consider such a 
temporary and self-limiting distribution of largesse as an 
"e stablishment of religion" falling within the ban of the 
First Amendment. 

In Blaisdell, supra, Chief Justice Hughes noted that 
"[w]hile emergency does not create power, emergency may 
furnish the occasion for the exercise of power." 290 U. S . 
at 426 . What he meant by this is that reliance -need not be 
placed on a separate emergency power to support the consti­
tutional underpinnings of legislation . Instead, the factual 
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circumstances of an emergency add additional factors that 
permit justification within existing constitutional doctrine. 
We believe that this reasoning is applicable in the present 
instance: 1n light of known facts, the present constitutional 
tests for determining the validity of aid to church-related 
schools appear to support a disaster relief program. 

Co AEE,lication of Three Establishment Clause Tests 

Briefly, the Court has developed three independent tests 
to determine whether aid to church-related schools is per­
missible. First, the legislative purpose in adopting a 
particular program must be secular. Second, the primary 
effect of such aid must neither advance nor inhibit religion. 
Third, the aid program must avoid an excessive government 
entanglement with religion. See Lemon Vo Kurtzman, supra, 
at 612-13. 

1. Secular .P£EE_ose. 

In none of the cases decided to date has the Court 
held that aid to church-related schools violated the purpose 
test. The test is relatively easy to satisfy. In Board of 
Education v. Allen, 392 U.S . 236 (1968), the Court noted 
"that religious schools pursue two goals, religious instruc­
tion and secular education. 11 Id. at 245. The state, it 
held, has a proper interest · indetermining 11 the manner in 
which these schools perform their secular educational function." 
Id. at 297. Since the purpose of the present aid is appar­
ently the permissible one of fostering secular education, we 
do not foresee any difficulty in satisfying the purpose test 
in this instance. A general declaration of congressional 
intent to restore secular educational programs to private 
school students would probably be sufficient to satisfy the 
purpose test. 

2."Primary effect" test. 

The reach of the second test--that the primary effect 
of aid must neither advance nor inhibit religion--is not clear. 
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It has been a significant factor in only one case, Tilton v. 
Richardson, 403 U.S. 672 (1971), and there it was largely 
overshadowed by consideration of the entanglement issue. 
Moreover, the SupreneCourt has noted that any general assist­
ance program may make it more likely for children to attend 
church-related schools, but such an incidental effect as 
accrues from providing free bus transportation or free text­
books to parochial school children has nevertheless survived 
constitutional scrutiny. Everson v. Board of Education, 330 
U.S. 1, 17 (1947); Board of Education v. Allen, 392 U.S. 236, 
244 (1968). 

Our best indication of the Court's view on whether a 
particular grant has the effect of either advancing or 
inhibiting religion is that the Court will look to see whether 
the effect is either primary or incidental. In our view the 
effect here is incidentalo The effect of disaster aid is 
only to restore the church-related schools to their prior 
statuso They will not obtain additional facilities and 
supplies nor will they be able to admit more students than 
would have been possible in the absence of the hurricane and 
the ensuing aid. 

Another important factor with respect to the effect test 
is whether the aid given is generally applicable to all 
schools. Of the cases decided to date, the programs upheld 
have all been directed to aiding all schools, or all students, 
alike, whether public or private. Everson v. Board of 
Education, 330 U.S. 1 (1947) (bus transportation); Board of 
Education v. Allen, 392 U.S. 236 (1968) (textbooks); Tilton v. 
Richardson, 403 U.S. 672 (1971) (higher education construction 
grants). In the two cases in which aid was disapproved, the 
programs involved only assistance to private schools. Lemon 
v. Kurtzman and Earley v. Di Censo, 403 U.S. 602 (1971) 
(purchase of secular educational services; teacher salary 
supplements). 

The importance of having the aid be uniform cannot be 
overemphasized. The Justices frequently allude to this factor. 
Mr. Justice Brennan, for example, in concurring in the Lemon 
and Tilton decisions, stated: 
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"[A] lthough the federal subsidy, similar to the 
Everson and Allen subsidies, is available to both 
public and nonpublic colleges and universities, 
the Rhode Island [Earley] and Pennsylvania [Lemon] 
subsidies are restricted to nonpublic schools, and 
for practical purposes to Roman Catholic parochial 
schools." 403 U.S. at 644. 

From a constitutional standpoint, therefore, it would be 
better for legislation to include aid to both private and 
public schools. We assume that the reason for legislating 
solely with respect to private schools is that public institu­
tions are adequately covered by existing legislation. 20 U.S.C. 
§ 241-1 (1970) (disaster assistance to public agencies operat­
ing elementary or secondary schools); 20 u.s.c. § 758 (1970) 
(disaster assistance to _public institutions of higher learning). 
Under these circumstances we believe that the legislation 
should contain a finding that points out the aid now given 
to public institutions and should state that the present 
proposal is intended to treat private institutions similarly. 
Likewise, if the aid given and the conditions under which it 
is given are made comparable to that now existing for public 
schools, the proposal would be more satisfactory from a 
constitutional standpoint. 

For similar reasons, we do not believe that Alternatives 
3 and 4 are as constitutionally defensible as Altematives 1 
and 2. By specifically enumerating certain private schools 
for aid, there is the possibility that if some religious 
schools were included and others not, the legislation could 
be viewed as discriminating among educational institutions that 
are church-related. Similarly, the legislation would be 
plainly unconstitutional if nonsectarian schools were to be 
excluded. If aid is generally available to all private 
institutions under the same standards the legislation lacks 
this discriminatory appearance and consequently makes it 
easier for the legislation to surmount the effect test. 

3. The entanglement test. 

The third Establishment Clause standard, the 
"entanglement" test,was first suggested in Walz v. Tax Commission, 
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397 U.S . 664 (1970), and in view of recent decisions appears 
to be the most significant one for the present Court . In 
Walz the Court upheld tax exemptions for churches, primarily 
because they are an indirect form of aid . It pointed out 
that direct aid encompasses "sustained and detailed admin­
istrative relationships" which can lead to "excessive 
government entanglement ·with religion." Id. at 674-75. 

This test was then adopted in Lemon and Tilton to judge 
the validity of aid to church-related schools. In Lemon the 
Pennsylvania program involved a reimbursement to church­
related schools for the cost of providing educational services 
for secular subjects. The reimbursement included costs for 
teachers'salaries, textbooks, and educational materials" In 
Earley v. Di Censo, decided with Lemon, a Rhode Island statute 
provided supplemental salary payments to teachers of secular 
subjects in church-related schools. In both programs there 
were provisions to assure that the funds did not support 
sectarian teachingo The enforcement of these restrictions, 
the Lemon Court held, unconstitutionally entangled government 
and church interests: 

"A comprehensive, discriminating, and contin­
uing state surveillance will inevitably be 
required to ensure that these restrictions are 
obeyed and the First Amendment respected ••• • 
These prophylactic contacts will involve exces­
sive and enduring entanglement between state 
and church." 403 U.S. at 619. 

We do not believe that the present proposals suffer from 
the same defects as those found in Lemon and Earley and, 
consequently, have a good probability of surmounting this 
entanglement test. In this connection it is appropriate to 
examine the following three factors that the Lemon Court 
stated were pertinent in determining compliance with the 
entanglement test: 

"In order to determine whether the government 
entanglement with religion is excessive, we 
must examine the character and purposESof the 
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institutions that are benefited, the nature 
of the aid that the State provides, and the 
resulting relationship between the government 
and the religious authority." 403 U.So at 615. 

Naturally some of the institutions aided will be church­
related. However, by tying this program to the aid program 
for public schools, as suggested earlier, the proposed legis­
lation will differ somewhat from the Lemon aid in being more 
uniformly applicable. 

The nature of the aid in the present instance differs 
significantly from that in Lemon. Here the aid is disaster 
relief designed expressly "to replace or restore facilities" 
destroyed or damaged by Agnes. It will not put church-related 
schools in a better position than they would have been in the 
absence of Agnes. Moreover, the type of aid is of a different 
charactero It will not be used to pay teachers' salaries, 
that aspect of the Lemon and Earley program which was particu­
larly criticized by the Court. Here the aid will be solely 
for the replacement or restoration of physical plant and, 
in two of the draft bills, of equipment and supplieso Con­
struction grants have been given specific approval, at least 
with respect to higher education, in Tilton v. Richardson, 
403 U.S. 672 (1971). We note parenthetically at this point 
that the most defensible aid, constitutionally, would be that 
which is restricted to construction grants and further limited 
to higher education. - However, we believe that under the 
emergency and temporary circumstances here involved that aid 
for equipment and supplies to elementary and secondary schools 
can also be supported. 

The third factor mentioned by the Lemon Court as signi­
ficant in determining any violation of the entanglement test 
is concerned with the "resulting relationship between the 
government and the religious authority." The present pro­
posals are in a much better position on this score than either 
the federal aid upheld in Tilton or the State aid struck down 
in Lemon and Earley. In the latter cases, the programs 
required a deep and continuing state surveillance. Here the 
aid involves the Federal Government only in a one-time audit 
function to determine whether the funds were spent for the 
purposes for which they were granted. The Tilton case involved 
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not only this audit function for a particular grant but the 
possibility of continuing applications and grants over a 
period of years to a sectarian educational institution. Here 
the aid, even more than in Tilton, which involved a continuing 
governmental program, will be a one-shot affair requiring no 
substantial government surveillance over the years. 

D. Conclusion 

Thus, we conclude that in theory aid to private insti­
tutions as contemplated could successfully meet the consti­
tutional requirements as set forth in recent decisions by 
the Court. There may, however, be constitutional problems 
that could arise in practice under this legislation. For 
example, if the aid was channeled only to religious institu­
tions or only to religious schools of one belief, the program 
would be constitutionally suspect. Or if the federal aid were 
unrestricted and it was used by church-related institutions 
only to replace such sectarian facilities or equipment as a 
damaged chapel, religious textbooks, or religious objects the 
courts might well determine that the primary effect of the 
aid is to advance religion. 

In this connection we believe that it may be desirable 
to consider placing restrictions on the use to which the aid 
can be put. While such restrictions contributed to the 
constitutional difficulties in Lemon under the entanglement 
test, the absence of such restrictions will engender diffi­
culties under the primary effect test. The restrictions in 
the Higher Education Facilities Act of 1963 were expressly 
approved in Tilton. That Act provides construction grants 
to private and public institutions of higher education, 
expressly prohibiting, however, the use of federal funds for 
"any facility used or to be used for sectarian instruction 
or as a place for worship," or "any facility which (although 
not a facility described in the preceding clause) is used or 
to be used primarily in connection with any part of the 
program of a school or department of divinity." 20 U.S.C. 
§ 751(a)(2)(C), (D) (1970). We suggest that consideration 
be given to adopting similar restrictions in the legislation 
for disaster relief. 
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However , we would note that Pub . L. No. 92-209 provides 
for relief f or private , nonprofit medical care facilities 
which are damaged or destroyed by a major disaster . These 
medical care facilit i es i nclude , presumably , those operated 
by religious organizat i ons. And while there are obvious 
differences between t he missions of hospitals and schools, 
this Act may serve not only as precedent for the present pro­
posals but also as support for an approach which does not 
include restrictions excluding sectarian facilities and 
equipment as, for example, a school chapel. 

In conclusion we believe that there i s genera l consti­
tutional support fo r the disaster r elief legislat ion under 
considerat i on . For the r easons stated above, we pr efer a 
l ieg:isla t ive a pproach which involves g en eral grants t:o the 
approa c h i n t he fo r m of a privat e ·rel i e f hill. Whi le a 
federal ena ctment invol ving construction grant s for insti­
tutions of higher l ea r n i ng ·was upheld in TiJt2.,~ , and 
t here f ore provides a direc t precedent in s uppor t of disaster 
relief involving c ons trued.on gran ts , we do n o t think that 
supplies and equ ipment need be exc l uded. The i nclusion of 
clearly sec t ari an f a cil i tie s , whether t hey are physical 
facilities such as a chapel or supplies such as religious 
books in a library , raises the same problem of whether 
primarily sectarian facilities or supplies should not be 
excluded by an appropriate restriction. But scient i fic 
equipment in a laboratory or nonsectarian books in a library 
are clearly as closely related to the secular and public 
aspects of the educational mission as the laboratory or 
library that would be covered by construction grants . 

We believe that all of these proposals can be consti t u­
tionally defended with the addition of certain findings and 
other provisions as discussed above. We would be happy to 
comment on any specific legislation that may be proposed or 
to provide other assistance. 

'/2 ., ~ . -
, 9 &1,e:> -e... f' C. -C ~.u,_,,..,.. , i~-c · 
Rog · C. Cramton 

Acting Assistant Attorney General 
Office of Legal Counsel 
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NOTE FOR HONORABLE FRP.J:rK R . CARLUCCI 
DEPUTY DIRECTOR 
OFFICE OF MANAGEJ11ENT AND BlJ""DGET 
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,,,.,....., 
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'If 70 

Attached, as you requested, are draft bills to take. care of 
the private schools damaged by Agnes. These drafts have 
not yet been reviewed (as you requested) with respect to 
Congressional and policy implications. Steve Kur zman wi l l 
be contacting you o n these matters as soon as possible. 

We have prepared four alternative drafts. Al ternative l 
would authorize HEW to make g-rants for construction and 
for equipment and supplies to any nonprofit p rivate 
elementary or secondary school or . nonprofit private 
institution of higher education dai'naged by Ag·nes. 
Alternative 2 is the sarne except that ·che grants wou l c be 
only for construction purposes. ll.l ternati ve 3 is i n -c::.:,.e 
form of a private relief bill for c onstruct ion and eq1..:,.ip~t.2rit 
and supplies costs for named nonprofit private school s 
dai-naged by Agnes (the narnes would have to be f i l.lec: i :c"; • 
Alternative 4 is the same as alternative 3 except -ch c.~ t::2 
relief is only for construction costs. Please no ':.e tr.e 
footnotes on the drafts. 

Attachments 

ll ll(filti. \ • • ~~Wilmot R. Hastings 
General Counse l 

r tu ~;~. ~ 0 c;-~ 

1 I 
'] ' _!, ,.'·. 

V· ·'._./ 

I, · '..,1 

(1 .. }J 
t \ :\/./ 

y\ \ ,,, 
. f \ V', \ 

'l \ \,) 

q. 
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P,. B I L L 

To authorize the Secretary of Health, Education, and 

Welfare to provide assistance to nonpr ofit pr ivate 

schools destroyed or damaged by Hurricane and 

Tropical Storm Agnes. 

B0 i t enacted by the Senate and House of 

Representat ive s of·· the United States of l'i.meric a 1_n 

Congress ass embled, 

CONSTRUCTION ASSISTANCE 

Section 1. The Secreta1.--y of Healt:n , Education~ anc5. 

Welfare (hereinafter i n this Act referred to as the 

"Secretary") . may make g rants (upon s u ch c o n ditio:is 2.s 

he may determine) to nonprofit private-elementary or 

s econdary schools or nonpro f it p rivate institutions c~ 

higher education to pay all or part of the cost ot 

construction nece s s a ry to replace or r estore faciliti es 

des t r oyed or damaged during caler-:G::c1. r year 1972 as a 

r esult of Hurricane and Tropical S t o rm Agnes. 

EQUIFMENT AND SUPPLIES 

Sec. 2. The Secretary may also make g-rants (upori 

such conditions as he may ,determine) to nonprof it p r i vate 

Reproduced at the Richard Nixon Presidential Library



2 

elementary or secondary sch oo l s or nonprof i t private 

institutions of higher education to pay all or part o f 

the cost of instructional or rnaii1'cenance supplies 

equipment, or materials (including textbooks) n ecessary 

to replace or restore such supplies, equipment, a nd 

materials destroyed or damaged during calendar year 1 97 2 

as a result of Hurricane and Tropical Storm Agnes . 

.!• 

DEFINrrIONS 

Sec. 3. For purposes of this Act---

(1 \ ,_-n• e te ,-m "co•-s -'- r ,· c <- ·10 1-" rr,~·v -,-/ L. J... .I. l l L U .,_..L 1 LLC:C.l..1.;'.:> 

construction as defined by sect i on 15(8 ) of 

Pub lie Law 81--815 , in the case of an elementary 

or secondary school, or section 782 (2 ) of the 

Higher Education Act of 1965, in t.-t1e case o f 

an insti t ution of higher educ~tion . 

(2) the t erm "elernenta.ry school 11 me ans 
II 4.-;J 

an elementary school as defined by section 8 Gl(c) 

of the Elem~ntary and Secondary Education Act 

of 1965. 

/ 
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A B I L L 

To a,uthorize the Secretary of Health> Education, and Welfar e 

to provide reconstruction assistan ce to nonprofi t p :c iva·(.e 

schools destroyed or damaged by Hurricane and Tropi c al 

Storm. Agnes. 

Be it enacted by t h e Sen ate and Hous e of Re12 r esentatives 

of the Uni tea Sta tes of Arr,erica in Congre ss assembl e d , 

CONSTRUCTION Jl,SSISTAl\JCE 

Section l. The Secretary of Health, Ed uca tion , a nd 

Welfare may make grants (upon such cond itions - , C a ~ h e may 

determine) to nonp rofit priva te e lemen tar y or second ary school s 

or nonprofit private institutions of higher e d ucat i o n to pay 

all or part of the cost of construction necessary t o repla ce 

or restore facilities destroyed or damage d durin g cal e ndar 

yea r 1972 as a result of Hurrica n e and Trop ical Storm Agnes. 
--

DEFINI'I'IONS 

Sec. 2. "'o~ ·ou~r,o cec 0 ·1c t 1- .L~ "' To e:, . .L J.. ... .L j;"' 0 ..:;, • ..1,,L ~ .I.~~ l.. 

( 1) +'re ·'-e,,--rn "C0'1C' -'-·r ur #ti' 0 '-'"'" ~0 "' " n s c ~nc ·'- r ,· c ·'·· ~ r - •,,-, '- l L- .1..,.. .1 .::.:>L C l.1. l tlC::: O. V .._, L,_U ~-!-...._J i ... 

as defined by section 15 (8) of Publ ic Law 81--81 5 , 

in the case of an element2,ry or secondary school, or 

section 782 (2) of the Higher Education Act of 196 5 , 

in the case of an ins'ti tution of higher educatio n" 
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(2) the term "elementary school" means a n 

elementary school as defined by section 80 l(c) of the 

Elementary and Secondary Education Act of 1965. 

(3) the term "facilities" means, in the case 

of an inst itution of higher education, academic 

facilities* as defined by section 782(1) of the 

Higher Education Act of 1965, or, in the cas e of an 

elementary or secondary school, school facili ties 

as defined by s e ction 15(9) of Public Law 81 - 815 . 

(4 ') +-"ne t ·e.;.m "i·nct.·· 1· J-, s.1-. ~0n O.c: h "glr. e·,- ec1 1·, ,-, ~ -i- 1·r·,~" L..J. .Ll l ~ L..U L-...i.... .1 .L 1 .... J_ .,;.l ..L ;_~\....:a. .._ '-,l.;.. .l, 

rneans a n institution of higher edu_cation as defined 

b "' J .~ ·1201 (·' ) .c: t·1- l'_j_. ·1'"' J".::i- - .,, ,. a A ·"- _ c:: •1 r-.. ,c- ~ y 0eCL...LOil . a. OJ .• 18 :ilg7.er ::.,uuCa.t..L011 .. Cl- O i. -'-:;,,)_.,. 

(5) the term "nonprofit" means nonpro fit. as 

defined by se_ction 1201 (c) of the Higher Education 

Act of 1965 . · 

(6) the terrn "secondary school" means a 

secondary school as defined by section B0l(h) of the 
It { f 

Elementary and Secondary Education Act of 1 965. 

* This term does not cover dormitories, cafeterias , or 

gymnasia; i.e., it. does not go beyond what HEW can do i.n tbc 

way of disaster relief fo r public coll.e9es. We understand 

t ha t OEP can reconstruct dormitories, cafeterias, and 

gymnas ia fo r public c o lleges . 
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(3) the term "facilities" means, in the 

case of an institution of higher education, 

academic facilities* as defined by section 782(1) 

of the Higher Education Act of 1965, or 5 in the 

case of an elementary or secondary school, school 

facilities as defined by section 15(9) of 

Public Lav.r 81-815 . 

(4) the term "institution of higher 

education" means an institution of hig-her education 

as defined by s e ction 120l(a) of the Higher 

Education Act o f 1965. 

(5) the terrn "normrofit" n,eans nonnr o fit .c 4 

as defined by section 120l(c) of the Higher 

Education Act of 1965. --
(6) the terrrr "secondary schoo l " mea.ns a 

secondary school as defined by section 80l(h) of 
~~ 

the E lcmentary and Secondary Education Act of J. 96'.5 . 

* This term does not cover dormitories, cafeterias, or 

gyrn.nasia; i.e., it does not go beyond what HEVJ can do in 

the way of disc1ster relief for public colleges. We 

understand that OEP ca.n reconstruct dormitories, cafeteri0.s, 

and gymnasia for public colleges. 
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A B l L L 

For the relief of nonprofit private schools destroyed O ,~ ~-

damaged by Hurricane and Tropica l Storm 1-\.gnes. 

Be i.t enact ed b y t he Senate and House o f Represcn·'..:a.tive s 

of the United States of Arnerica in Conqress assembled, That 

the Secretary of t h e Treasury is directed to pay to 

(1) [names of institutions} 

( 2) 

(3) 

( 4) 

,and 

. such surns as Ynay be certified to him by the Secretary of 

Heal th, Education, and Welfare as being necessary to·k 

restore or replace facilities o f each of such schoo ls darnaged 

o r destroyed during ca-lendar year 1972 as a result of 
'J' • 

Hurricane and 'l'ropic?J. Storm Agnes. 

EQUIPMENT .AND SUPPLIES / 

Sec. 2. 'I'he Secretary of the Treasury is also directed 

to pay to 
t' l! 

(1) [na;ues of institutions] 

( 2) 

( 3) ,and 

( 4) 

such sums as. the Secretary of Health, Education, and Welfare 
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may .cert ify to him as being necessary to replace or r estore 

instructional or maintenance supplies, equipment, or 

materi.als (including· textbooks) destroyed or damaged du:c ing 

calendar year 1972 as a result of Hu±ricane and Tropical Storm 

Agnes. 

FACILI TIES 

Sec. 3. For_purposes of this Act, the t erm "facilities" 

means, in the case of institutions referred to in clause [l} 

and [2] of section 1, academic facilities a s defined by s ection 

782 (i) of the Higher Education Act of 196 5~ or in t.he c2,se 

of institutions referred to in clause [ 3] a..1d [ 4] of sect.ion 1, 

school facilities as defined. by section 15(9) of Publi c 

Law 81 7 815. 

~:should this be after subtracting the proceeds of insu:ra.Dce 
on the facilities and any other financial 2rss istance available 
frOin State and local public and private sources for 
restoration or repair? 

Ii l;,,t' 

" 

/ 
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For the relief of nonprofit private schools des t royed 

or damaged by Hu r ricane and Tropi c a l Storm Agnes. 

Be it e nacted by _th~_S~r1~t e a l}_d Hou_~e,_ of _Repre sentatiy_E;s 

of t h e United Sta tes of America i n Co:19. ress a s sembled, Tha.t 

the Secretary of the Treasury is directed to pay to 

(1-y [names of institutions] 

(2) 

(3) 

( 4) 

;and 

suc11 sums as may be cert ifie d to him by the Se cret.ary of 

Health, Edu.cation , a n d Welf2,re as being necessary to* 

restore or replace faci l ities of e a ch of such schools damaged 

or destroyed during calendar year 1972 as a result of 

--
Hurricane and Tropical Storm Agnes. 

FACILITIES 

S 2 7 .. ~ c f ~-·1, ~ • 7\ -'-- J-1-, ,_ ,- ":t-:: -, ;.. ., ·1 -· , . ~ ro. , " 8C. l Or pUrJ::1O .c> SS O L'.a .J..S .r~C L , Lu 8 ,._,e .,_ffi .. ,21.; .L - . J.. L ..L<.:-~ 

means, in the case of ins titutions referred to in clause [l] 

and [ 2] of section 1, academic · facilities a s de f ined by E;ection 

782 (1) of the Hig-her Education Act of 1965 , or in t11Cj cas e 

/ 

_ / 
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of institutions referred to in clause [3 ] and [4] of section l, 

school facilities as defined by section 15(9) of Pub lic 

Law,81-815. 

:_/ Should this be after subtracting the proceeds of 
insurance on tne facilities and any other financi2.l 
assis tance available from State and local public and 
private sources for restoration or repair? 

,;, 

,-· 

~· w: 

/ 

...... ,,~ 
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.MEMORANDUM FOR: 

FROM: 

SUBJJ!:CT: 

July as. 1912 

ROGER. C. CMMTON 
ASSIST.ANT ATTOllNEY GENERAL 
OFFICE OF LEGAL COUNSEL 

JOHN W. .DEAN, Ill 
COUNSEJ.., TO THE PRESIDENT 

Federal Grant• to Nonp.roflt Private 
Eduea~ional ln•t~~tio•• 

Constde.-atic:m ie being given to seve,ra! draft hill• which would 
provide fo~ fede.ra:l graota to priva.te Mttprofit achoola which 
au.!fered dama,ge from J-!urricane, Agnes .. 

Attat:lted are tour a.lte'l'native hilla that might be used to accomplish 
thic put'pcure. A• you. wiU note., Alternative t would au.thorlze HEW 
to· make grant• foa,- c;0natructiQn lUld .£or equipment and supplies 
to a.ny nonprofit private; etementary ol" cecoutial"y school or nonprofit 
private institution 0£ higher education dam.aged by the hurricane. 
Altettttatlve 2 1• the 1arne except. that the grant• would be Umib,d 
to contttructton costs.. .Alterntiv~ 3 b,:. in the fo"m .of a private 
relief bUl loir co1uJ'tl'licti.on and equipmetlt ,an.d e\lpplle• to apecificatty 
named tJrtvate uu,ttmtfQll•• e.nd .Alternative 4 i• the same uc♦pt 
that it l'elates only to e~•tl'Uction cost-a. 

AU.hough such le:gislatiCi>n b stilt in the preliminary proposal •tage, 
the co11cept 'WOUid have to be .acted upon quietdy if it is to ~ conside~ed 
by the Congre•s, thi• year and tn time to be of real value to the 
dal'baged edQc:atlo::nal tnetitutlons. However. a p.-etimlnai-,y iaeu:~ 
to be resolved i• w:nether any such g:rut legislati.on would be violative 
of the constitutio12.al •eparation of ehurch .and state., or otherwise an 
~proper use of fedet-al f\ll\\ds. 
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S.ince th'is question goes to tht, very basis of any such legislative 
proposal and 1s c:dtieal to ,a.ny further planning" we would 
appreciate receiving your opinion on the issue i.n the i:rrunediate 
luturt"t, and if possible by close 0£ busines, on Thursday; July 2.7. 
1972. 

If you have any questions regarding the abo\"e, or if we ean supply 
any additional in.formation relating thereto, please so advise. 

Thank you. 

Attachment 

.. --~,...,.,...~ 

JWD:FFF:bav 
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OFFI CE OF MA l~AGEMEHT AND BUD GE T 

ROUTE SLIP 

Hr,. Carlucci, DO TQ ____ __________ _ 

Hr. Wilmot ~-lastings, HEW 

I Mr. Fred Fielding , Uhite House 

Hr . Ellis Veatch, NSP 

Mro Wj_ l liam Fischer, HRP 

Jerr, es Hc,f'j'I-Ueer, 
----------#~;-/ ----------

William t.lidmore 
FROM ,~ 

Hr. OEP 

RE MAR KS / ;Q .... , -------· 

Take necessa r y c1ct ion [] 

Approvo I o r s ignoture 0 

Comment 0 

Prepare reply 0 
D i scuss w ith me 

For your information 

See remarks b e low 

□ 
□ 
□ 

' -- "' .,=- ..,...~ -

LTuly 27 ~ 1972 
DATE ________ _ 

"""' ,,,. . ..., __ 
I have r edrafted the HEW proposal #1 to do 

the following: 

(a) include my own and OEP ccm:c.ents on t he 
draft ; 

(b) include South Dakota; 
( ~ ) make the draft as close as pos s ible to 

the draft we 'Bent up as the "Disaster 
Recovery Act of 1972 11 ., 

I-

0 11.B FO RM 4 
REV -.UG 70 
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To authorize the Secre tary of Health , Education, and Welfare 

to provide assistance to nonprofit private educational 

institutions which incurred loss destruction or damage 

by Hurricane and Tropical Storm Agnes and by the South 

Dakota flood disaster and fo r other purposes. 

Be it ~nacted by the Se nate and House of 

Representatives of the United States of l'""TTierica in 

Congress assembled , That this Act may be cited as the ''Schools 

Disaster RecoveryAct of 1972." 

PURPOSE 

SEC. 2. The Congress hereby finds and declares that 

the untold disruption of the educational facilities of many 

communities resulting principally from flooding, high waters, 

and wind-driven waters associated with Hurricane and 

Tropical Storm Agnes, and the devastating flood disasters 

which struck the State of South Dakota in the month of 

June 1972, compels enactment of special measures designed 

to aid the victims of these catastrophes in their efforts 

to restore and rehabilitate devastated institutions and 

disordered community life. 
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CONSTRUCTION ASSISTANCE 

Sec. 1. The Secretary of Health, Education , and 

Welfare (hereinafter in this Act referred to as the 

"Secretary ") may make grants (upon such cond itions as he 

may determine) to nonprofit private e l ementary or secondary 

schools or nonprofit private institutions of h igher 

education located in an area dec lared a ma jor disaster 

area by the Preside nt or a disaster area by the Administra­

tion of the Small Business Administrat ion or a natural 

disaster area by the Secretary o f Agriculture for loss, 

destruction, or damage incurred by such institution as a 

result of Hurricane or Tropical Storm Agnes or the South 

Dakota flood disaster in the month of June 1972 and to 

the extent such loss, destruction, or damage is not 

compensated for by insurance or otherwise of up to: 

" (l) 100 per centum o f the. net cost of repairing, 
restoring , reconstructiong, or replacing any 
such facility on the basis of the design of 
such facility as it existed immediately prior 
to such disaster and in conformity with applica­
ble codes, spe ci f ica tions, and standards; or 

"(2) in the case of any such f a cility which was 
unde r construction when so danaged or destroyed, 
50 per cen tum o f the net cost o f restoring such 
facility substantially to its c onditio n prior 
to such disaster , and o f complet ing construction 
not performed pr ior to such disaster to the extent 
that the cost of completing such construction is 
increased over the o riginal construc tion cost 
due to changed conditions resulting from such 
disaster. " 
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EQUIPMENT AND SUPPLIES 

Sec. 2. The Secretary may also make grants (upon such 

conditions as he may determine) to such institutions as 

defined in Section 1 hereof to pay all or part of the cost 

of instructional or maintenance supplies, equipment, or 

materials (including textbooks) necessary to replace or 

restore such supplies, equipment, and materials lost, 

destroyed, or damaged as a result of Hurricane and Tropical 

Storm Agnes or the South Dakota flood disaster during 

+~ 
June 1972 ~ the extent that such loss, destruc~ion, or 

damage is not compensated by insurance or otherwise. 

DEFINI'rIONS 

Sec. 3. For purposes of this Act--

(1) the term "construction" means 

construction as defined by section 15-(8) of 

Public Law 81-815, in the case of an elementary 

or secondary school, or section 782(2) of the 

Higher Education Act of 1965, in the case of 

an institution of higher education. 
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(2) the term "elementary school" means 

an elementary school as defined by section 80l(c) 

of the Elementary and Secondary Education Act 

of 1965. 

(3) the term "facilities" means, in the 

case of an institution of higher education, 

academic facilities* as defined by section 782(1) 

of the Higher Education Act of 1965, or, in the 

case of an elementary or secondary school, school 

facilities as defined by section 15(9) of Public 

Law 81-:-815. 

(4) the term "institution of higher 

education'' means an institution of higher education 

as defined by section 1201(a) of the Higher 

Education Act of 1965. 

(5) the term "nonprofit" means nonprofit 

as defined by section 120l(c) of the Higher 

Education Act of 1965. 

*This term does not cover dormitories, cafeterias, or 

gymnasia; i.e., it does not go beyond what HEW can do in 

the way of disaster relief for public colleges. We under­

stand that OEP can reconstruct dormitories, cafeterias, 

and gymnasia for public colleges. 
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(6) the term "secondary school 11 means a 

secondary school as defined by section 80l(h) of 

the Elementary and Secondary Education Act of 1965. 

5 

(7) the term "instructional or maintenance 

supplies" me ans 

(8) the term "private" means 

(9) the term "equipment and supplies" means 

(10) the term "materials" means 
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APPLICABILITY OF BENEFITS 

Sec. 3. The benefits provided under this Act shall be 

applicable to all loss, destruction, - or damage qualifying 

hereunder, whether or not the injury has been remedied 

prior to the enactment of this provision and may be made 

available in repayment of indebtedness or reimbursement 

to the institution for expenditures or contracts made so 

long as insurance or other compensatory benefits on account 

of the loss were not available. 

APPLICABILI'l'Y '110 DISASTERS 

Sec. 8. The provisions of this Act shall apply to loss 

or destruction or injury occurring on or after June 9, 1972, as 

a result of Hurricane and Tropical Storm Agnes and the flood 

disasters which occurred in the State of South Dakota in 

the month of June 1972, for major disasters determined by 

the President, or disasters as determined by the Administra­

tor of the Small Business Administration, or natural 

disasters as determined by the Secretary of Agriculture. 
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or= F lC E OF MAMAG [Mz: Ni A.HD BUDGET 

HmrrE SU ~ 

T o-1:1.r...._C.arLu.c'""'c,.,,_i,___ _____ _ 

-~..!.Nei_.._. _________ _ 

Mr. Morrill 

___ _,\,1,r; .. .,..,....Bo,...w·="";.;.· ..,_ ______ ___ _ _ _ 

__ __.t~-1~t--- S j t r i l 

--~k.,..,_1r_,.__..Ei,.s_ciis.lx. _ ____ _ 

Mr. Giffo r d 

Mr. Engman 

Mr. Fairbank s 

~ Fielding 

T ake na c8?<sary ac ti on 0 

A ppr ov a I er s i gnat ure [J 

CommcPnt D 
Prepare r eply 0 
Dir.cuss with me 0 

I For y ou r informa ti on 0 

l 
Seercmorhsbelow 0 

--._-r-----~~~l'-

Toke neco~sary ac:tion 0 
Approva I or s ig nature 0 

Comme nt D 
Prepa re reply 0 

I Di sc uss with me □ I For y our inf ormat ion 0 

L ::orks_::~.-0 

FRO M Mr . Skidmor e DATE· August 1, 197 2 
_,,. ..... ,.,_~.,.,. ·.,,<.-.r .... ~ ~-:..:;r~~~-...._., !!T"..CU~ .Q..;:. .. w.~a.~=~'2.£..,...,f~·:;;,.,_/ '. · ~r.::'.'l'l"9 

REMARKS 

Attache d is a copy of a draft of the private 
schools disaster aid fact sheet , statement, 
and p r oposed b i ll which incorp6~ates 
comments received from Mr. Fairbanks, Mr. 
Fischer, and Mr . Morrill up to n oon Tuesday. 

The bill has changed little. 
has been corrected. 

The fact sheet 

To the best of my knowledge at this time it's 
ready for use. 

I understand from Mr. Fairbanks that the 
attached draft of the sta tement has already 
gone forward. 

~-

Oh~ FORM 4 
HEV Ac•G 70 

/ 
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FACT SHEET 

l-,,rne ndment to t h e "Di s as te r Re cove ry .l\.ct of 1 972" 

The p r oposed amendment would provide d isaster r e lief 

fo r non pr o fi t priva te i n s ti tut i ons of elementary , 

s econda r y , and h i ghe r e d ucat ion in dis a s t er a r e a s 

da ma ge d by Trop ical Storm Agnes and by the South Da kota 

fl o od i n June 19 7 2. A number o f those ins itutions 

were damaged so seve r ely that the y will not be a ble to 

r e cover wi thout e x t raord i nary rel ie f . Whi le t hese 

institut ions a r e el ig i b le for l o a ns under ex is t ing 

legi s lation or the Disaste r Re c ov e r y Act of 19 7 2 , t his 

a s s is t a nce wi l l be i nadequate in many c as e s . 

Ai d to publi c s chools i s through a s sis t ance oroy ided 

d irec tly to local school d i stricts : to f ina nce norma l 

o pera t ion of elementary a nd s e condary schools, 't o 

r epair d ama ged f ac il i ties ; t o repla ce or r epair equipment; 

a nd to prov i de t emporary s c hool fa c ili t i es. Th is a ss is t a n c e 

h a s top pr ior i ty f o r f und i ng and amounts requ ired h a ve 

first c laim on availabl e appropr i at i ons . Publi c ins titutions 

of higher e d uc a tion a r e a l so e ligible fo r _grant s for the 

co s t of construct i on and e q u ipme n t inc i dent to r es tor ation 

or replacement of d amaged f acili t i e s. 
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Continued operation of both public and nonprofit 

pr ivate schools is essential to reconstruction of the 

devastated area. 

The proposed amendmen t woul~ provide grants for the 

rebuilding, repair, or replacement of facilities, 

equipment, and s upplies ~sed for primarily non-sectarian 

purposes which were lost, damaged, or des t roye d by the 

storms. The relief to be provided would be limited 

to r estoration of facilit ies as they were before the 

di s aster . It is intended to provide bene f its for 

nonprofit private educationa l institu tions comparable 

to that available to public educational institutions. 

Preliminary estimates ind icate that in the affe cted 

area, at least thir ty- five nonprofit private schools 

were affected by the floods. Total d amage s to • these 

institutions is estimated at approximately $19 ,000,0 00 

The most critical area, the Wyoming Valley are a of 

Pennsylvania, suffered most of these d amages . Wilkes 

College and Kings CollecJe sustained major damage. Public 

institutioris were badly damaged also so that the ability 

of public facilities to absorb the large numbers of 

children attending private facilities is substantially 

lessened. 
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August 1, 1972 

TO THE CONGRESS OF THE UNITED STATES : 

Tropical Storm Agnes caused the 1nost w idespread d estruction 

a nd devastation of any natural di s aster in the histo r y of the United 

States. On July 17, 1972, I sent to the Congress a proposal 

authoriz i ng special dis a ste r recovery measures which would aid 

victims of Agnes and also of the flood in R a pid City, South D akota 

during June 1972. 

As I stated in n.1.y tr ansmittal 1nessage, the n eed for prompt 

enactment of the se aid proposals, aimed at, short and l on g - term 

recove ry, is extreme and urgent. I asked the Cong ress then to con-

sider and enact them within seven days. -- Ninite~en ___ ! clays,.[ on Aug 2 ] 
./ 

h ave passed without final Congressional action on the Disaster 

...). , > 

Recovery Act of 1972. I agai n urge the Congress to ac ~. i1nn1ediately, 

because the victims of these disasters desperately ne e d the help these 

measures \vould provide. And they need it now. 

Today, I am transmitting an amend.ment to the Disaste r Recovery 

Act of 1972 which would make p 'rivate, non-profit educational 

institutions eligible for disaster relief grants under t he Act. I urge 

that in'1.n1edi a t e ly :following enactment o:f the basic act, the Congress 

consider and enact prornptly t h i s arr1endn1.ent, which would authorize 
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reli ed for thes e institu t ions cornparable to t h e disaster relief 

already available to public educational institutions. 

The Office of Emergency Preparedness e stimates that property 

loss and darnage at p rivate non-p't·ofit educational ins titutions in the 

storm affected a, reas has exceeded $ 19 1ni1lion. l\1any of these 

\ 

institution s h ave u n dergone d amage s o extensive tha t they would be 

unable to r ebuild f a cilitie s or reopen w i t hout extraordinary assistanc e. 

For example, a t one alone , Wilke s College in \Vilkes Barre, 

Pen:nsyl vania, which i s not a large or wealthy institution, the storm 

caus ed havoc and destruction estimated a t several niillions of dollars. 

The proposal I am transmitting today would provide financial 

assi s t ance to re:.store, reconstruct or replace dis as ter-darnage d 
,, 

educ a tion faciliti e s, supplies and equipnient used primari l y for non-

sectarian educational pruposes. I belie ve this t empo r ary authority 

.,.., . ..... :i;i:+,hoth--p·res s i11g ;.,.rncl 'necessary and,- that- it;is required if we are to 
(.,...--·<:} - C,,;,'. ·,. ' 

>,- J 

rn.e e t our public r e sponsibilitie s equitably and in a just rnanne r. 

Again, I cannot stress too strongly that_ it is essential that the 

Congress i1nrnediately ena ct the pending disas ter re lief l egis lation I 

h ave propo sed. It is irnperative that this rn.a,ssive recovery prog1·a1n 

b egin at once. Mill ions of Arnericans --- individual horneowner s, 
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f armers and city dwellers, small busines$1T1en - - are sb:uggling 

t o rebuild the ir lives in the wake of these natural disasters. They 

need their Governrnent 1s help . And they need it now. 

# # 

,.l 
./ 
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A BILL . 

'l'o amend the "Disaster Recovery Act of 1972" to p rovide 
rel i ef for certain classes o f victims not covered therein. 

Be i t ena c ted by the Senate and Hou se of Representa-

t i ves of the United States o f l..\mer ica in Congress 

assemble d, 

ruRPOSE 

Section 1. (a ) Section 2 of the Disaster Recovery 

Act of 1972, hereina fter in this Act referred to as the 

"Ac t " , is amended by adding at the end thereof the 

followi n g: 

"The Congress h ereby further finds and declares tha t 

there has been substantial damage to educational 

institutions as a result of these disasters; that 

di saster relief fo r public educational inst itutioris is 

adequat e l y covered b y l eg islation heretofore enacted; 
> 

tha t nonprofit private educat i onal ins titutions are not 

provided disaster relie f benefits comparable to those 

provided to public educational institut ions ; that nonpro f it 

private educational institutions have a secular educa­

tional mission; that students attend ing nonprofit private 
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educational institutions that have been damaged, o r 

destroyed wi ll have to be provided for i n pub lic 

institutions if the f o rmer i nstitutions are not 

restored; and , that these fac ts compel enactment o f 

s pecia l measures designed t o provi de nonpro f i t priv a te 

e ducational institutions wh i ch were vict i ms o f the s e 

c atas t rophe s wi th disaster r elief benef its comparable 

to t ho se provided for public edu c ationa l inst i tu tions . " 

(b ) The Ac t is f urther amended by add ing a t the 

end thereof the foll owi ng new sec t i on : 

"GRANTS TO NONPROFIT PRIVATE EDUCATIONAL INSTI 'rUT IONS 

"Sec . 9. (a ) To t he ext ent s u c h l oss o r damage 

o r destruction is not compensated f o r by insurance . o r 

o therwise , t he Pre sident may make gran t s t o nonpro f it 

priv a t e educat ional inst i tutions f or the r epair, r es tora­

tion, recon struction, o r r e p l a c emen t of e ducatiorii l 

faciliti e s, supplie s, or e q uipment which have been lost, 

damaged , or d es troyed a s a result of Hurrica n e and 

Tropi c a l Stor m Agn e s or the d i saste r which occurred in 

the State of Sout h Dakota during the month of J u ne 1972, 

if such facilities, supplie s , or equ ipment were owned 

on the d a te of such loss, damage, or destruction by 

,. 
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an organi zation exemp t from taxation under section 50l (c), 

(d ), or (e ) of t he Internal Revenue Code of 1 954 and 

the facilities, supplie s or equipment were being used 

to carry out the exempt purposes of suc h orga nization; 

except that no gran t may b e made under this section for 

the repair , restoration, reconstruction, or replacement 

of any facility for which disaster relief assistance 

would not be-author ized under Public Law 81-815 , title 

VII of the Higher Educational Act of 1965, o r the 

Disaster Relief Act of 1970 if such facility were a 

public facility. 

'' (b) The amount of a grant· made under this section 

shall not --

" ( l) exceed 100 per c e ntum of the cost of 

( A ) repairing, restoring, reconstructing, 

or replac ing any fac il ity on the basis / 

of the design of such facility as it 

existed immediately prior to such 

disaster and in c onformity with appli ­

cable codes, specifications, and 

standards; or 

I· 
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(B) repairing, rcstorin0, ur replacinq 

equipment or su9plics; 

<1S cxi::d.:ed tely prior to s uch disaster; 

''(2) in the case of any facility which was under 

construction when so dc=:;.maqed or destroyed f< exceed .50 

per centun of the cost of restorinsf such facility sub-

stantially to its condi tion prior to such disaster , 

and of completing construction not f o-1:r:1c-:::a. prior to 

suc h disaster to the extent that the cost of co~pleting 

construction is .increased over the original con~)t:cuction 

cost due to changed conditions resulting from such 

disasi:er; 

,. ( 3) b0) used to any par t or: c o::;t of 

f aci1i ties I supplies , or equip:11ent which c:tre to be used 

pr i marily fo r sectarian purnoscs; and 

" ( 4 ) be used to restore or rebuild any facility 

u sed or to be used pr i narily for religious worship; 

replac e , r estore o r re ir any equipment or supplies used 

or to be used primarily fo r rel i gious instruction ; or 

restore or rebuild any fac:ili ty or furnish any equipr~ent 
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or supplies wh i ch are used or to be used primarily in 

c o nnection with any part of the program of a s chool or 

department of divinity. 

" (c) For purposes of this section, 

"(l) the t erm educational. institution means any 

elementary school (as defined by section 80l (c ) of the 

Elementary and Secondary Education Act of 1965 ), any 

secondary school (as defined by Se ction BOl (h ) of the 

Elementary and Secondary Educationa l Act of 1965 ), and , 

any i nstitution of higher education (as defined by 

section 120l( a ) of t he Higher Education Act of 196 5 ); and 

"(2) the term school or d epartment of divinity 

means a school or department of div i nity as defined by 

section 1 201 o f the Higher Education Act of 1965." 

Sec . 10. Funds apprnpriatP~ to th0 Pres i dent in 
/ 

the appropriation '' Disaster Re l ief" are h~reby made 

av~ilah1.A fnr carrying n11t the ~uron ses of Sectihn 9 

of the Act . 
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fl;l.'Hrff; SU~ 

TO Mr. El}__CT..,_I \1_.a=n-'-'-_i_'H:;.c.I _____ _ 

- ~ -Ei1~J.dir1 g , WH I D ~-

Mr. Gifford, WH 

__ J:'11.~omm."'"". =·=e,.,_,]e...· ....__;;;;;O-'-i'-""'m:..• _____ _ 

Mr. 0 1 Nei ll, OIIB 
Mre Mor:::i:-:LlJ.:., 0MB --------
Mr. Sitrin , 0 MB 
Mr. Fis9her, 0 MB -~----------Mr . Murray, OEP 

FROM Mr. Skidmore 

T ake nn c:ei.so ry oc t i a n 0 

A ppr ova I or s i gnot urn 0 

C omment 0 

Prepare r ep l y 0 
,. Dt s cu$S with me 
I □ 

I For y our inform a l ion D 

0-L=~~e~:-~ 
DATEJuly 31, 1972 

. 4.-~--
-~""" .... ..,_ ......... _~-&:,\~~--==--:11-~-=::.t><---~:,~~~~--... ---~~ 
REMA RK S 

Attached final draft is in Mr. Carlucci's 
h ands. It inc ludes the commen ts I 
rece i ved today and some additional 
factual infor mation supplied by OEP. 

..• ~;" 

OtMl FORM 4 
REV AUG 7 0 

I· 

· ~at 

0 

Reproduced at the Richard Nixon Presidential Library



/ 

FACT SI-I-E-ET-~-.... -·-

---­.,.,-

("<:-

Amendment. to ,the " Disaster Recovery A.ct of 1 972 11 

( -

"-.__ 
The proposed amendm~-nE would provide d i saster r e lief 

for nonprofit private i nstitutions of elementary, 

secondary, and higher education in disaster areas 

damaged by Tropical Storm ,Agnes and by the South Dakota 

flood in June 1972. A number of those institutions 

were damaged so severely that they wi ll not be able to 

r ecover without extraordinary relief. They are not 

c overed by exis ting legislation or by the Disister 

Recovery Act o f 1972. 

Their continued ope ration is essential to r econstruc tion 

of the devastated area. 

The proposed amendment would provi de grants for t he 

r ebuilding , repair , or re p l acement of facilities, 

equipment, and suppl ies us ed for p rimarily non-sectarian 

purposes which were lost, damaged, or destroyed by the 

storms. The reli ef to b e provided would be limited 

to restora tion of facilities as they were before the 

disaster. It is intended to provide bene fits f or 
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nonprofit private educational institutions 

comparable to that available to public educational 

institutions. 

In the affected area, at least thirty-five nonprofit, 

private schools were affected by the floods. Total 

damages to these institutions is estimated at $25,000,000. 

'l'he most critical area, the Wyoming Valley area of 

Pennsylvania suffered twenty million dollars in damages 

to fourteen or more nonprofit private educational 

institutions including $15 million dollars damage to ~ . _. 
- ~~~ 

Wilkes College and $3 million to Kings College. ,r-;\ublic~ 

~~ 
attending private facilities is substantially l : ,ssened. ~ -t--
facilities to absorb the large numbers of children 
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TO TI!E CONGRESS OF' nm lJNI'rED S':I'ATES 

On July 17, 1972, I sent to the Congress a draft bil l 

authorizing special aid measures for the victims of 

Tropical Storm Agnes and the flood in Rapid City , 
\ 

South Dakota during June, ·1972. 

As I stated in my transmittal message , these storms 

c aused unprecedented damage and suffering a nd the 

need for special action by the Federal Government is 

extreme and urgent. At that time, I asked the Congress 

to consider and enact the Disaster Recovery Act o f 1972 

within seven days. Fifteen days have now passed without 

final Congressional action on 81at p roposal. ~ 

The victims of these disasters need help now, and I again 

urge the Congress to act i mmed i ately. As soon as the 

Congress comp letes action on the Disaster Re covery Act, 

I urge consideration and prompt passage of the amendment 

I am transmitting today. 
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This amendment would authori ze relief for nonprofit 

p r ivate educational i ns t i t utions. The damage t o some 

of t hese i nstitut i ons has been s o extensiv e that t h ey 

will be unable to r ebui l d their facil i t ies or reopen 

wi t hou t extraordi riary assistance. For exampl._e , Wi l k es 

Co llege, in Wi l kes Barre, Pennsylvania s u f f ered near l y 

fift een million dol lars i n damage a nd i t i s no t a large 

or a wea l thy i nsti t ution ; Kings Colle g e in Penn sylvani a 

suf fe red three million do llars i n d amage ; it is e stima t ed 

t h at to tal damage t o private schools in New Yo ri~ and 

Pe nns y l vania may exceed twe n ty-five mi l l ion dollars. 

The a mendment wou l d p r ovide rel i ef for nonpro fi t private 

education a l insti t u t i on s c omparab l e t o the r e lief whicl1 

is already availab l e for p ublic educatio na l ins titution s . 

It would provide g ran t s to r es tore or r ep lace facilities 

and equipment u sed pr imar ily f or non-sectariari ~ducation 

purposes th a t were da~aged b y the disasters . 

I believe this t emporary aut hority is urgently needed 

and the provision of the p ropo s ed relief is e quitable 

and esse ntial to meeting a public responsibility. 

I urge the Congr ess to act on the amendment promp tly. 
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A BILL 

'ro amend the " Disaster Recovery Ac t of 1972 11 to provide 
relief for certai n classes of victiMs not covered therein. 

Be it enacted by _the §enate_and House of Representa -

tives o f the United States of America in Cong ress 

assembl ed , 

PURPOSE 

Section 1. (a ) Section 2 of the Disaste r Recovery 

Act of 1972, hereinafter in this Act referred to a s 

the "Act 11
, is amended by a dding at the end the reof 

the fol lowing : 

"The Congress hereby further finds and decl a res that 

there has been sub s tan t ial d amage to educational 

institutions as a result of thes e disasters; that 

disaster relief for public educational institutions 

is adequate ly cove red by l egis lation heretofore enacted; 

that nonprofit private educational institutions are 

not provided disaster relief benefits comparable to those 

provided to public educational institutions; that nonprofit 

private educational i nstitutions have a s e cular educational 

mission; that students attending nonprofit private 
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educationa l institution s that h ave been damaged, or 

destroyed will h ave to be provided for in p ubl ic 

institutions if the former institutions are not 

restored; and, that these facts compe l enactme nt of 

speci a l measures designed to provide nonprofit private 

educational institutions wh ich were victims of these 

catastrophes with disaster relief b e nefits comparable 

to those provided for p ublic educational institutions." 

(b) The Act is further amended by adding at the end 

thereof the f ollmving new section: 

"GRANTS TO NONPROFIT PRIVATE EDUCATIONAL I NSTITUTIONS 

"Sec . 9. (a ) To the extent such loss or damage 

or destruction is not compensated for b y insurance or 

otherwis8, the Pre s ide nt may make grants to nonprofit 

private educational in s t itutions for the repai r, restora­

tion, reconstruction, or replacement of educati6nal 

facilities, supplies, or equipment which have been lost, 

damaged, or destroyed as a result of Hurricane and 

Tropical Storm Agnes or the disaster which occurred in 

the State of South Dakota during the month of June 1972, 

if such facilities, supplies, or equipment were owned 

on the date of such loss , damage, or destruction by 

Reproduced at the Richard Nixon Presidential Library



-3-

an organization exempt from taxation under section 

SOl (c ), (d), or (e ) of the Internal Revenue Code of 

1954 and t h e facilities, s upplies or equi pment we r e 

being us ed to carry out the exempt purposes of such 

organization; exc ept that no grant may be made under 

thi s section for the r epa{r, res t oration, r e construction , 

o r replaceme n t o f any facility for whi ch disaster 

r elief assistance \lOU l d not be auth orized under Publ i c 

Law 81-815 , titl~ VII o f the Higher Education Act o f 

1965, or the Disaster Relief Act o f 1970 i f such 

facility were a public facility. 

11 (b) The amount of a grant made under this s e ction 

shall not -

11 (1) exceed 100 per centum of the cost of .--

(A) repairing, restoring , reconstructing, 

or r ep l a cing a n y facility on the basis of the 

desi gn of such facility as it existed i mmedi ately 

prior to such di sas ter and .in conformity Hith 

applicab le codes, specifications, and standards; or 

(B) repairing, restoring , or replacing e q uipment 

or supplies; 

as they existed immediate l y prior to such disaster; 
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1'( 2 ) in the case of any facil i ty which was unde r 

constructi on when s o damaged o r destroyed , exceed 50 

pe r c entum of the cost of restoring such fac i lity sub­

s t antially to its condition prior to such disaster, 

and o f completing construct ion not performed prio r t o 

s uch disas ter to the extent that the c ost of c ompl eting 

con s t ruction i s increased over the original cons t r uc tion 

cost due to changed conditions resul ting from s u c h disaster; 

''(3) b e used t o pay any part o f the cost of facilities , 

suppli es , o r equipment which is to be used primari l y 

f or s ectar ian purposes ; and 

"( 4 ) be u sed t o restore or rebui l d any faci l ity used 

or to be u sed primar ily fo r r e l igious worship ; r eplac e , 

resto re or repair a ny equipmen t or supp l ies used o r t o 

b e us ed p rimarily f or re l igious i nstructi o n; o r r es to r e 

or r ebu i ld any facili ty or fu r n ish any equ ipmen t or 

supplies ~iliich are u sed o r to be u sed p rimari ly in 

connection \vi t h any part of the p rogram of a school or 

department of divinity . 

" ( C) For purpo s e s of t hi s section, 

(1 ) the t e r m "educ a tion a l insti t u t ion" me ans 

any el ementary s c hool ( a s de fin e d b y section 

80l (c ) of the El e mentary a nd Secondary Educat ion 
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Act of 1965), any secondary school (as defined 

by Section 801 (h) of the Elementary and 

Secondary Educational Act of 1 965 ) , and , any 

institution of higher education (as defined by 

section 1 20l(a) of the Higher Education Ac t 

o f 1965 ); and 

( 2 ) 11 t h e term uschool or department of 

divinity " means a school or departme n t o f 

divinity as defined by section 1201 o f the 

Higher Education Ac.t of 1965. " 

.~.,.~ 

Reproduced at the Richard Nixon Presidential Library



' 
I 

FOR IMMEDIAT.E RELEASE AUGUST 2, 1972 

Office of the White House Press Secre tary 

THE WHITE HOUSE 

TO THE CONGRESS OF THE UNITED STATES: 

Tropical Storm Agnes caused the most widespread 
destruction and devastation of any natural disaster in 
the history of the United States. On July 17, 1972, 
I sent to the Congress a proposal authorizing special 
disaster recovery measures which would aid victims of 
Agnes and also of the flood in Rapid City, South Dakota 
during June 1972. 

As I stated in my transmittal message, the need 
for prompt enactment of these aid proposals, aimed 
at short and long-term recovery, is extreme and urgent. 
I asked the Congress then to consider and enact them 
within seven days. Sixteen days have passed without 
final Congressional action on the Disaster Recovery 
Act of 1972. I again urge the Congress to act imme­
diately, because the victims of these disasters 
desperately need the help these measures would provide. 
And they need it now. 

Today, I am transmitting an amendment which would 
make private, non-profit educational institutions 
eligible for disaster relief grants under the Act. I 
urge that the Congress consider and enact promptly this 
amendment, which would authorize reconstruction relief 
for these institutions comparable to the disaster 
reconstruction relief already available to public 
eductional institutions. 

The Office of Emergency Preparedness estimates that 
property loss and damage at private non-profit educational 
institutions in the storm affected areas has exceeded $19 
million. Many of these institutions have undergone damage 
so extensive that they would be unable to rebuild 
facilities or reopen without extraordinary assistance. 
For example, at one alone, Wilkes College in Wilkes 
Barre, Pennsylvania, which is not a large or wealthy 
institution, the storm caused havoc and destruction 
estimated at several millions of dollars. 

The proposal I am transmitting today would provide 
financial assistance to restore, reconstruct or replace 
disaster-damaged education facilities, supplies and 
equipment used primarily for nonsectarian educational 
purposes. I believe this temporary authority is required 
if we are to meet our public responsibilities equitably 
and in a just manner. 

Again, I cannot stress too strongly that it is 
essential that the Congress immediately enact the pending 
disaster relief legislation I have proposed. It is 
imperative that this massive recovery program begin at 
once. Millions of Americans -- individual homeowners, 
farmers and city dwellers, small businessmen -- are 
struggling to rebuild their lives in the wake of these 
natural disasters. They need their Government's help. 
And they need it now. 

THE WHITE HOUSE, 

August 2, 1972 

RICHARD NIXON 

# # # 
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FACT SIIEET 

ON: Amendment to the "Di s aster Recovery Act of 1972" 

The proposed amendment would provide disaster relief for 

private non-profit institutions of elementary, secondary, 

and higher education in disaster areas damaged by Agnes 

and the South Dakota flood. Many of those inst i tutions 

we re damaged so severely that they could not recover 

without extraordinary relief. Those institutions are 

not covered by existing legislation or by the Disaster 

Recovery Act of 1972. Private educational institutions 

f ulf i l l a very important public purpose in e ducating 

our children and t heir servi c es arc u rgently needed. 

The propcised amendment would provide grants for the 

rebui l ding , r epair , or replacement of faci l ities , 

equipment, a nd a upplies used for primarily non- sec t arian 

purpo ses wh i ch we r e lost , damaged, o r destroyed by 

the storms. The relief to be provided would be l imi ted 

to r estoratio n of fac ilities as they were befor e t he 

disas ter . The r e lief i s i n t ended t o provide be n e fit s 

for p r i vate non-profit educationa l institutions 

comparable to t ha t a vail ab l e t o pub l i c educationa l 

insti tutions . 
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TO THE CONGRESS OF THE UNI TED STATES 

DR:\F'T 
7/31/72 

On July 17, 1972, I sent to the Congress a d raft bill 

authori z ing spec i a l aid measures for t h e victims of 

Tropic a l Storm Agnes and the flood in Rapid City , 

South Dakota during J une, 1 972. 

As I stated in my t ransmittal mes sage , these storms 

caus ed unprecedented d a mage and suffering, and the 

need for spe cial action by the Federal Government is 

extreme and urgent. At that time , I aske d the Congress 

to consider and enact my proposals within seven days. 

days have now passed without fin a l Congressional 

action. The vic tims of t he s e disasters need he lp now, 

and I again urge the Congress to act i mmediately. As 

soon as the Congress completes acti on on the Disaster 

Recovery Act, I urge cons ideration and prompt passage 

of the amendment I am transmitting today. 

This amendment would authorize relief f or non-profit 

educationa l institutions. The damage to such educational 
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institutions has been so e x tens ive that t hey would 

be unable to rebuild their capacity or reope n without 

extrao r dinary a s sistance . For e xample , Wilkes College, 

in Wilkes Barre, Pennsylvania suffered nearly ni n e 

million dollars in damage and it is not a l arge or a 

wealthy institution. 

The proposal that I am submitting today would provide 

relief for non-profit, educational institutions 

comp a rable to the relief which is a lready ava ilab l e 

fo r public educational instituti ons. 

The authority will provide assistance to restore or 

replac e f acili t i es and equipmen t used primarily for 

non-secta rian education p urpos es tl1at were d amaged by 
' 

the disasters. I bel i eve this temporary authority 

is urgently needed and the provision of the proposed 

relief is equitable and essenti al to meeting a public 

respons ibility . I urge the Congress to act this week 

knowing that millions of our citize ns are desperately 

awaiting their action. 
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A BILL 

'To amend the "Disaster Recovery Act of 1972 11 to provide 
rel ief for certai n classes of victims not c o vered therein 

De it enacted by the Senate and House of Repre s enta-

tive s of the Unite d States of America in Congress 

asser:1.bl e d, 

PURPOSE 

Sec. l( a ). Sec t i o n 2 of the Disaster Recovery Act 

o f 1 972, hereinafter referred to as the "Act 'i , i s 

ame nded by adding a t the end thereof: 

''The Congress hereby further finds and dec l a r es 

t hat there has been substantial damage to educa­

tional i nstitutions as a result of these d isasters ; 

that d isaster relief f o r public educational institu-
' 

tions is adequately covered by legi slati on h ereto f o re 

' 
enact ed ; tha t pr i vate , non-profi t ed ucat i onal institu-

tions are not p rovided di saster r e l ief benefits 

comparab le t o t hose pro v ided to p ublic educa ti ona l 

institu t i ons ; t hat pr i v a te , non - p ro fi t educa tiona l 

institutions l1ave a secular educ a tio n a l mission; 

tha t stude nts attend ing non-profit e d u c a tional 
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institutions that have been lost, damaged, 

or destroyed wil l have to be provided for in 

publ ic institutions if the private , non-profit 

instit~tions are not restored; a nd, that these 

f acts compel enactmen t o f special measure s 

des igne d to provide the private , non-profit 

educational institutions wh ich were victims of 

this catastrophe with di sas ter re lie f b e nefits 

comparable to those provided for public educational 

institutions ." 

(b). The Act is further amended by a dd ing at the 

end thereof the following n e \1 section: 

"GRl\.1'\JTS TO PRIVATE NON-PROFI'l' EDUCATIONAL INSTITUTIONS 

"S e c. 9. ( a ) To the extent such lo ss or damage 

or injury is not con~ensated for by in s ura nce 
' 

or othervise , the President may make grants to 

private, non-profit educational ins titutions for 

the repair, r es toration, reconstruction , o r replace­

ment of educational facilities, supplies, or equinment 

whi ch have been lo s t, damaged, or destroyed as a 

r esult o f Jiurricane and Tropical Storm Agnes and 

the disaster which occurred in the State of South 

Dakota during the month of June 1972, if such 
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faci li ties, suppl i es, or equipme nt ~ere owned 

o n the date of s uch loss, damage , or destruc tion 

by an organization exempt from taxation under 

section 50l (c ) , (d), or (e ) of t he Internal 

Revenue Code of 1954 and the faci lities , supplies 

or equipment were being u sed to carry out the exempt 

purposes of s uch organ i zat ion; except that no grant 

may be made unde r this sect ion for the repair, 

r es toration, reconstruction, or repl acement of any 

f acility for wh ich disaster relief assistanc e 

would not be authorized under Public Law 81-815, 

title VII o f ,the IIighe·r Education l\ct of 19 6 5, or 

the Di saste r Re lief Act o f 1970, as amended , if 

such facility were a pub lic facility. 

II ( b ) The amount of a grant made under this 

section shall no t: 

11 (1 ) exceed 100 per c e ntum of the net cost 

o f: 

(A) repairing, restoring , r e constructing , 

or replacing any facility on the bas i s 

o f the design of such fa c ility as i t 
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e x i s t ed :imn1ediate l y prio r to 

such di s aster a nd in conformi ty 

with applica ble code s, specifica -

tions , a nd s t andards; or (B) repa i r ing , 

r e s toring, or r e placin g equi pment or supplies ; 

as they exi s t e d immediately prior to such 

disaster . 

11 
( 2 ) in t he c ase o f a ny facility 1;-,h ich 

wa s under con s truction whe n so d amaged or 

destroyed , e x c eed 50 pe r centum of the ne t co s t 

o f restoring s uch f a ci l ity subs tantially to its 

c ondition p r i or t o such disas t e r , and o f c omp l e ting 

construction not performed prior to s uch d i s aster 

to t h e exten t that the cos t of c omple ting cons t r uc t i on 

is inc re ased ove r t he origina l construction cost 

due to c han ged c onditions resul t ing f r om such 

di sas t er ; 

11 (3) be made fo r l oss , damage , o r des t r ucti o n 

of f a c i lities , s upplies , a nd e q u i pme n t unless they 

were and a re to be used primarily f or non-s ecta rian 

purposes; 
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II ( 4 ) 

r­
::J 

b e made to restore or rebuild any 

facility used or to be used primarily for religious 

worship; r eplace, restore o r repair a ny equi pment 

or supplies used or to be us ed pr imari ly for 

reli g ious i nstruc tion; or r es tore or rebuild any 

facility or furnish any equi pment or suppl i es wh ich 

are used or to be us e d p rimarily in connection 

with any part of the program of a school or 

department of divinity. 

!I ( C) For purposes of thi s section, 

(i) "educational institution" means: 

any "eleme n tary school 11 
( as de fined in 

section 80l(c) of the Elementary a nd 

Secondary Education Act of 1965), any 

"secondary school" (as defined by Section 

80l(h) of the Elementary and Secondary 

Educ ational Act of 1965), and, any "ins titu­

tion of higher education'' (as defined by section 

1201( a ) of the Higher Education Act of 1965); 

(ii) "school or department of divinity" 

means a school or department of divinity as 

defined by section 1201 of the Higher Education 

Act of 19 65 ; 

II ( d) The provisions of sections 7 and 8 of 

Act are applicable to this section. " 
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