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OFFICE OF THE DEPUTY ATTORNEY GENERAL 
WASHINGTON, D.C. 20530 

Mr. Bradley Patterson 
White House 

March 20, 1974 

Washington, D.C. 20500 

Dear Mr. Patterson: 

Enclosed is a revised version of the proposed bill to amend 
43 U.S.C. 666, and of the proposed bill to authorize suits against 
States as parens patriae for the adjudication of federally reserved 
water rights, together with corrments, for your information. The 
revised drafts will replace the bills originally drafted. 

/i,t::=:;·4 ~Pf 
Hermine Herta Meyer / 
Attorney 
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A BILL 

To amend Section 666 of Title 43 United States Code to exempt Indian water 

rights held in trust by the United States, and for other purposes. 

Be it enacted by the Senate and House of Representatives of the 

United States of America in Congress assembled. 

(1) Section 666 of Title 43 United States Code is hereby amended 

to read as follows: 

(a) Consent is given to join the United States as a defendant in any 

suit (1) for the adjudication of rights to the use of water of a river system 

or other source, or (2) for the administration of such rights, where it 

appears that the United States is the owner of, or is in the process of 

acquiring, water rights, and the United States is a necessary party to 

such suit. 

(b} Any suit brought in a State court in which the United States shall 

have been joined in accordance with this section shall, upon application made 

by the United States, be removed to the District Court of the United States 

for the District in which such action shall have been brought, and shall not 

be subject to remand as long as the United States remains a party d€fendant 

in such suit. 

(c} Nothing in this section shall be construed as authorizing the 

joinder of the United States in any suit involving any water rights held 

in trust by the United States for any Indian, or any Indian tribe, band, or 

community. 
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(2) Subsections (b) and (c) of Section 666 of Title 43, United States 

Code, shall become Subsections (d) and (e) respectively. 

(3) Section 1346 of Title 28, U. S. Code, is hereby amended by adding 

Subsection (g) to read as follows: The district courts shall have original 

jurisdiction of any civil action against the United States (1) for the 

adjudication of rights to the use of water of a river system or other 

source, or (2) for the administration of such rights, where it appears 

that the United States is the owner of, or is in the process of acquiring, 

water rights . . 

Nothing in this Subsection shall be construed as authorizing an action 

against the United States in any suit involving any water rights held in 

trust by the United States for any Indian, or any Indian tribe, band, or 

community. 

-

• 



COMMENT 

Re: A Bill to amend Section 666 of Title 43, United States Code, and 
for other purposes. 

43 U.S.C. 666 permits to join the United States as a defendant "in 

any suit (1) for the adjudication of rights to the use of water of a 

river system or other source, or (2) for the administration of such 

rights, where it appears that the United States is the owner of or is in 

the process of acquiring water rights by appropriation under State law, 

by purchase, by exchange, or otherwise, and the United States is a 

necessary party to such suit." 

The legislation was sponsored by Senator McCarran. From his state-

ment in the Senate it_might appear that the purpose he had in mind was 

the waiver of sovereign immunity of the United States in state adjudications 

of water rights acquired under State law. He particularly mentioned 

water rights acquired from former owners who were subject to such suits. 

He found it neither fair nor just that the United States should have a 

better right than the former owners. 

Unfortunately, the wording of the statute is not very clear and 

permits a broad interpretation. The court decisions in which the statute 

was directly in issue serve as a good example for the uncertainties and 

confusion created by the statute. 

43 U.S.C. 666 permits to joi_n- the United States in suit for the 

adjudication of water rights. This seems to say that the suit may be -
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pending in a state or federal court, and therefore, by implication, 

create jurisdiction of such suits in federal district courts. 

However, in 11 In re Green River Drainage Area, 11 147 F.S. 127 

{D. C. Utah, Central Div. 1956), District Judge Christenson held that 

this language alone did not confer jurisdiction on the federal district 

courts. 

·The Green River case involved an action for the "general determina-

tion" of certain water rights under State law initiated by the State 

Engineer of Utah in a State court in which the United States was joined 

as a party defendant. The United States filed a petition for removal to 

the U. S. District Court. The State Engineer interposed a motion to 

remand. 

Judge Christenson pointed out that Senate Bill 18, 82nd Congress, 

First Session, upon which 43 u.s.c. 666 is based, originally contained 

a provision giving the United States the right of removal to the federal 

courts of any such suit in which it is a party, but that the removal 

provision was omitted from the final version. In his opinion, this 

omission indicates that water adjudication suits brought against the 

United States under Section 666 should not be subject to removal merely 

because the United States is a party, but that there has to be reference 

to existing law. The general removal statute, ·2s U.S.C. 1441, permits 

the removal from a State court to a U.S. District Court only in such 

actions in which the district courts have original ~urisdiction. --
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Therefore, in the Green River case the crucial question was whether the 

district courts had jurisdiction of actions against the United States 

for the adjudication of water rights. 

The United States took the position that jurisdiction existed 

pursuant to Art. III, Section 2 of the Constitution of the United States 

which provides that the judicial power of the United States extends to 

controversies to which the United States shall be a party. This position 

seemed to find support in State of Minnesota v. Hitchcock, 185 U.S. 373,384 

(1902), where the Supreme Court considered this constitutional provision 

as sufficient to vest it with jurisdiction of cases in which the United 

States is either a party plaintiff or defendant. 

However, Judge Christenson .found that Art. III, Section 2 of the 

Constitution is self-executing only as regards the jurisdiction of the 

United States Supreme Court, but that the jurisdiction of the inferior 

courts is dependent upon statute. The applicable provisions are 

28 U.S.C. 1345 and 1346. 28 U.S.C. 1345 concerns cases in which the 

United States is the plaintiff. It reads: 

~Except as otherwise provided by Act of Congress, the district 
courts shall have original jurisdiction of all civil actions, 
suits or proceedings commenced by the United States, or by 
any agency or officer thereof expressly authorized to sue by 
Act of Congress." 

No such general jurisdiction has been vested in the United States district 

courts of actions in which the United States is a defendant. The reason 

therefor is, of course, that the United States cannot be sued except where 

Congress consents. Therefore 28 U.S.C. 1346 enumerates the cases against 
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the United States of which the district courts have jurisdiction. Suits 

for the general determination of water rights are in the nature of suits 

to quiet title. At the time the Green River case was decided there were 

no federal statutes conferring jurisdiction on the district courts of 

an action to quiet title. Consequently, Judge Christenson denied the 

petition for removal and remanded the case for lack of jurisdiction. 

In 1972, Congress enacted P.L. 92-562. Section l of that Act added 

Subsection (f) to Section 1346, Title 28, conferring on the district 
. . 

courts "exclusive original jurisdiction of civil actions under section 2409a 

to quiet title to an estate or interest in real property in which an 

interest is claimed by the United States."* 

Section 3 of P.L. 92-562 added a new Section 2409a to Chapter 161 of 

Title 28. Subsection (a) of Section 2409a reads in pertinent part: 

"(a) The United States may be named as a party defendant in a 
civil action under this section to adjudicate a disputed title 
to real property in which the United States claims a~ interest, 
other than a security interest or water rights. This section 
does not apply to trust or restricted Indian lands, nor does 
it apply to or affect actions which may be or could have been 
brought under ... section 208 of the Act of July 10, 1952 
(43 u.s.c. 666). 11 ** 

As can be seen, the statute which permits actions to quiet title 

against the United States expressly exempts Indian trust property as well 

as water rights. 

* P.L. 92-562, § l, Oct. 25, 1972, 86 Stat. 1176 
** P.L. 92-562, § 3(a), Oct. 25, 1972, 86 Stat. 1176 
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The reason for excluding lands held in trust for Indians and 

Indian restricted lands appears in a letter from Mitchell Melich, 

Solicitor of the Interior Department, addressed to Senator Henry M. 

Jackson, Chairman, Committee on Interior and Insular Affairs, dated 

September 29, 1971, and printed as part of the Legislative History 

of P.L. 92-562.* There it is said: 

"Second, the Justice proposal specifically excludes lands 
held in trust for Indians and Indian restricted lands. 
The Federal government's trust responsibility for Indian 
lands is the result of solemn obligations entered into by 
the United States government. The Federal government has 
over the years made specific commitments to the Indian 
people through written treaties and through informal and 
formal agreements. The Indians for their part have often 
surrendered claims to vast tracts of land. President 
Nixon has pledged his administration against abridging the 
historic relationship between the Federal government and 
the Indians without the consent of the Indians. 11 ** 

As reason for the exclusion of water rights from 28 U.S.C. 2409a, it 

was mentioned that the United States had consented to be sued in specific 

instances in addition to the jurisdiction provided the courts as contem-

plated under the new bill.*** ~pecific actions of this type are referred 

to in subsection (a) of section 2409a, where it is provided that the new 

section does not apply to actions which may be or could be brought under 

the sections there enumerated, among them 43 U.S.C. 666. 

* 1972 U.S. Code Cong. and Administrative News, 92d Cong., 2d Session, 
pp. 4547, 4556-4557 

' ** Id. 4556-4557 

*** Id. 4551, 4555 
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It seems that Congress was under the impression that 43 U.S.C. 666 

had conferred jurisdiction in water rights cases against the United 

States on the U. S. district courts. However, 43 U.S.C. 666 does not 

contain a jurisdictional clause and, as has been shown above, in the 

Green River case District Judge Christenson did not accept removal from 

a State court for lack of original jurisdiction. The new statute 

28 U.S.C. 2409a which gives the district courts jurisdiction of actions 

to quiet title expressly exempts water rights. The result is that there 

is no express provision conferring on the district courts jurisdiction 

of actions to quiet title to water rights. This permits a construction 

that the United States can be drawn into water rights cases in State 

courts, but cannot be sued in an original action in the federal district 

courts. It also gives strength to the district court 1 s opinion in the 
' Green River case that the elimination of the removal provision from the 

final version of 43 U.S.C. 666 was intended to prevent removal for the 
' 

sole reason that the United States was made a party defendant in a State 

court. 

Moreover, in the two Eagle River cases the Supreme Court held that 

43 U.S.C. 666 includes federal reserved rights.* As is well known, 

federal reserved rights include Indian lands and water held in trust by 

the United States. No Indian water rights were involved in the Eagle 

River cases. But the Indians fear that the Supreme Court 1 s ruling 

* United States v. District Court in and for the Count of Ea le and 
State of Colorado, 0 U.S. 0 97 ; United States v. District 
Court 1n and for Water Division No. 5, 401 U.S. 527 (1971). 
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subjecting federal reserved water rights to State court jurisdiction has 

exposed their own water rights to adjudication in the State courts. The 

Supreme Court's remark that federal reserved rights involve a federal 

question which, if preserved, can be reviewed by it after final judgment 

by the State court,* is no consolation to the Indians. The Supreme 

Court may deny certiorari. But even if it were granted and the final 

decision were favorable to the Indians, they feel that they should not 

have to go through lengthy and costly litigation, but that their treaties 

and agreements with the Federal government entitle them to protection from 

being drawn into litigation in the State courts. 

It has usually been the policy of Congress to protect Indian lands 

and water rights against litigation. Thus, when Congress yielded to the 

states jurisdiction in civil actions to which Indians ~re parties, Indian 

land and water rights held in trust by the United States or subject to a 

restriction against alienation were explicitly exempted.** And when 
' Congress waived sovereign immunity in actions to quiet title, trust and 

restricted Indian lands were not included.*** The absence of such a 

provision in 43 U.S.C. 666 appears as an anomaly and cannot be reconciled 

with the usual congressional policy. 

In addition,the near impossibility for the United States to remove 

an action brought against it under 43 U.S.C. 666 in a State court seems 

incompatible with the constitutional plan to create a federal forum for 

actions by and against the United States. 

* 401 U.S. at 526 
** See 28 U.S.C. 1360; 25 U.S.C. 233 
*** See 28 U.S.C. 2409a 
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Through statutes and court decisions a situation has been created 

in which the United States can be sued for a determination of water 

rights in the State courts, but not in a federal district court, and in 

which Indian lands and water are protected against suit in federal courts, 

but can be drawn into litigation over water rights in the State courts. 

Obviously, such a result cannot have been intended by Congress. 

Therefore, there is great need for new legislation which will eliminate 

these inconsistencies. The attached draft bill attempts to accomplish 

this purpose. It proposes to amend 43 U.S.C. 666 by providing for a . 

right of removal to the appropriate federal district court upon application 

of the United States and by exempting water rights held in trust by the 

United States for any Indians; and to amend 28 U.S.C. 1346 

to extend to water rights the jurisdiction of the federal district courts 

of actions to quiet title in which the United States is a party defendant. 

Hermine Herta Meyer 
Office of the Deputy Attorney General 
Ext. 4525 

-



A BILL 

To authorize suits against States as parens patriae for the adjudication 

of federally reserved water rights, and for other purposes. 

Be it enacted by the Senate and House of Representatives of the 

United States of America in Congress assembled, That the purpose of this 

Act i_s to simplify and expedite 1 itigation involving federally reserved 

wa te-r rights. 

(a) The district courts shall have jurisdiction of .any action 

brought by the United States for an adjudication involving any water 

rights reserved by the United States, and of any action brought by any 

Indian tribe, band, or community for an adjudication involving any 

water rights held in trust by the United States for any Indian, or any 

Indian tribe, band, or community. 

The only necessary party defendant to such an action shall be the 

State in which such federally reserved water rights are in dispute, and 

such State shall be deemed to represent the interests of all non-Indian 

water users claiming under the la\'IS of such State. 

(b) If an action brought under Section (a) of this act involves 

an interstate stream, the district court shall have jurisdiction to 

adjudicate the rights to the use of water from such interstate stream 

claimed by any person if such adjudication shall be necessary for a 

~omplete resolution of the claims asserted by the United States, or 

the Indian, Indian tribe, band, or community. 

The only necessary party or parties defendant to such action shall 

be the State or States under the laws of which such person asserts the 

right to water from such interstate stream, and such State or States 

shall be deemed to represent the interests of all non-Indian water user 

claiming under the laws of such State or States. 
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(c) Summons or other process in a suit commenced under this Act, 

issued from the district court of the district wherein such suit has 

been brought, shall run in any other district, and service thereof upon 

any State named as a party defendant, in the manner prescribed by 

Rule _4(d)(6)~ Federal Rules of Civil Procedure, may be made in any 

district within the United States with the same force and effect as if 

the same had been served within the district in which such suit has 

been brought. 
' 

(d) Upon timely application, any person able to show that his• 

water rights may be affected by a judgment rendered in an action au-

thorized by this act may be permitted to intervene. 

-



COMMENT 

Re: A Bill to authorize suits against States as parens patriae for the 
adjudication of federally reserved water rights, and for other 
purposes 

This bill concerns actions in which the United States or an Indian 

tribe~ band or community is seeking to establish the measure and priority of 

federally reserved water rights as against water rights over which a State 

exercises jurisdiction. The rights of individual water users claiming 

under state law are not in issue in actions of this type. Rather, their 

interests are identical with those of the State, namely to limit both the 

extent and priority of the federal and Indian reserved rights. 

The Supreme Court has long recognized that a State suing, or sued, in 

the Supreme Court by virtue of the original jurisdiction over controversies 

between States must be deemed to represent all its citizens. Kentucky v. 

Indiana, 281 U.S. 163, 173 (1930). The reason is that in such actions 

matters of sovereign interest are involved. A controversy of a State over 

the division of the waters of an interstate stream with another state has 

been considered to be a matter of sovereign interest in which a State has 

the right, parens patriae, to represent all the non-federal users in its own 

State, and ·in which the State will stand in judgment for all appropriators 

in that State. Nebraska v. Wyoming, 295 U.S. 40, 43 (1935); New Jersey v. 

New York, 345 U.S. 369, 372-373 (1953); United States, v. Nevada, 412 U.S. 

534, 539 (1973). 

The same principle ought to apply in a suit brought by the United States 

against a State for the determination of federally reserved water rights in 
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a lower federal court. However, without special legislation, there is 

no certainty that a judgment would be binding on the water users in the 

State. Conseque~tly, in such actions the Federal government finds it now 

necessary to join all individual water users. In an action brought in 

the District Court of Nevada for the establishment of the federally reserved 

rights of the Pyramid Lake Indian Reservation, the government is forced to 

serve with process about 13,500 individual users, although the action only 

seeks a judicial allocation of the waters of the Truckee River as between 

two sovereigns, the United States and the State of Nevada, and not a 

determination of the rights of the individual users under state law. ·such 

procedure is extremely time consuming and costly. It makes it prohibitive 

for an Indian tribe to institute such an action. 

In order to simplify and expedite litigation involving federally 

reserved water rights, the Bill would give the district courts jurisdiction 

of any action brought by the United States or any Indian or Indian tribe for 

the determination of federally reserved water rights, and it provides that 

the only necessary party shall be the State· in which such rights are in 

dispute and that such State shall be deemed to represent all non-Indian 

water users claiming under State law. 

Where such an action involves an interstate stream, the bill confers 

on the district courts jurisdiction to adjudicate the rights to the use 

of water from such interstate stream claimed by any person if such 

adjudication is necessary for a complete resolution of the claims asserted 

by the United States or the Indians, and any State under the laws of which 

such claims are made shall be the only necessary party to represent 

.. 
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claimants. In accordance with Rule 4(f), Federal Rules of Civil Procedure; , 

service of process outside of the territorial limits of the district court 

in which the suit is brought is expressly authorized. 

Individual water users able to show that their water rights may be 

affected by_ a judgment in such an action are permitted to intervene. 

Hermine Herta Meyer 
Office of the Deputy Attorney General 
Ext. 4525 
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A BILL 

To authorize suits for the adjudication of federally owned 

reserved water rights, and for other purposes. 

Be it enacted by the Senate and House of Representatives of the 

United States of America in Congress assembled, that the purpose 

of this Act is to simplify and expedite I itigation involving 

·federally reserved water rights. 

(a) The district courts shal I have exclusive jurisdiction 
or a.j~i,..,. 

of any action brought by[the United States [fo, e11 edjuoteo*,ie"J 

involving the adjudication, protection, administration or control 

of any rights to the use of water reserved by the United States, 
ror l t 

and of any action brought byAany lndian tribe, band, or community 

nr 5l-H't rndividual Indian .holding an interest in lands which are 

held in trust by the United States or restricted against alienation 

pursuant to any federal statute [fo1 eR aej~eiea+ieA3 involving 

the adjudication, protection, administration or central of any rights 

to the use of water held in trust by the United States for any 

Indian, or any Indian tribe, band, or c·,mmunity. 

Cb) Such actions may be brought in any district court in 

which some or al I of the lands reserved by the United States or 

held in trust for any Indian tribe, band, community or individual 

Indian or restricted against alienation for which right to the 
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to the use of water have been reserved are situated. In the case 

of an interstate s1ream, such court shal I have jurisdiction to 

adjudicate the rights to the use of water claimed by any person 

if such adjudication shal I be necessary for a complete resolution 

of the claims asserted by the United States, or the Indian tribe, 

band, or community, or individual Indian. 

(c) The only necessary party to such actions shal I be the 

State in which such federally reserved water rights are in dispute, 

and such State shal I be deemed to represent the interests of al I 

non-Indian water users claiming under the laws of such State or 

otherwise. EPe\1ei'l..~ 

(d) Upon timely application, any person able to show that 

his water rights may be affected by a judgment rendered in such an 

action, may be permitted to intervene in such an action. 
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A BILL 

To amend Section 666 of Title 43 United States Code to exempt Indian 

water rights ~eld in trust by the United States, and for other purposes. 

Be it enacted by the Senate and House of Representatives of the 

United States of America in Congress assembled. 

(1) Section 666 of Title 43 United States Code is hereby amended 

to read as follows: 

(a) Consent is given to join the United States as a defendant 

in any suit (1) for the adjudication of rights to the use of water of 

a river system or other source, or (2) for the administration of such 

rights, where it appears that the United States is the owner of, or is 

in the process of acquiring, water rights, and the United States is a 

necessary party to such suit. 

(b) Any suit brought in a State court in which the United States 

shall have been joined in ac·cordance with this section shall, upon 

application made by the United States, be removed to the District Court 

of the United States for the .District in which such action shall have 

been· brought, and shall not be subject to remand. 

(c) Nothing in _this section shall be construed as authorizing the 

joinder of the United States in any suit involving any water rights 

held in trust by the United States for any Indian, or any Indian tribe, 

band, or community. ----
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(2) Subsections (b) and (c) of Section 666 of Title 43,United 
. . 

States Code,shall become Subsections (d) and (e) respectively. 

(3) Subsection (f) of Section 1346 of Title 28, United States 

Code, is hereby amended by inserting after 11 real property" the words 
11 including water rights. 11 

(4) Subsection (a) of Section 2409 of Title 28, United States 

Code~ is hereby amended by striking the words 11water rights 11 and the 

words "or section 208 of the Act of July 10, 1952 (43 U.S.C. 666). 11 

Hermine Herta Meyer 
Office of the Deputy Attorney General 
Ext. 4525 

-

t • 
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COtliMENT 

Re: A Bill to amend Section 666 of Title 43, United States Code, and 
for other purposes. 

43 U.S.C. 666 permits to join the United States as a defendant "in 

any suit (1) for the adjudication of rights to the use of water of a 

river system or other source, or (2) for the administration of such 

rights, where it appears that the United States is the owner of or is in 

the process of acquiring water rights by appropriation under State law, 

by purchase, by exchange, or otherwise, and the United States is a 

necessary party to s~ch suit. 11 

. . 
The legislation was sponsored by Senator McCarran. From his state-

lment in the Senate it might .appear that the purpose he had in mind was · 

the waiver of sovereign immunity of the United States in state adjudications 

of water rights acquired under State law. · He particularly mentioned 

wa_ter rights acquired from former ·owners who were subject to such suits. 
. . 

He found it neither fair nor just that the United States should have a 

better right -than the former owners. 

Unfortunately, the wording of the statute is not very clear and 

permits a broad interpretation. The court decisions in which the statute 

was directly in issue serve as a:good example for the uncertainties and 

confusion created by the statute. 

43 U.S.C. 666 permits to join· the United States in~ suit for the 

adjudication of water rights. This seems to say that the suft may be 
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pending in a state or federal court~ and therefore, by implication, 

create jurisdiction of such suits in federal district courts. 

However, in "In re Green River Drainage Area,'' 147 F.S. 127 

(D. · C. Utah, Central Div. 1956}, District Judge Christenson held that 

this language alone did not confer jurisdiction on the federal district 

courts. 

The Green River case involved an action for the "general determina-

tion" of certain water rights under State law initiated by the State • 

Engineer of Utah in a State court in which the United States was joined 

as a party defendant. The United States filed a petition for removal to 

the U. S. District Court. The State Engineer interposed a motion to 

remand. 

Judge Christenson pointed out that Senate Bill 18, 82nd Congress, 

First Session, upon which 43 u.s.c: 666 is based, originally contained 

a provision giving the United States the right of removal to the federal 

courts of any such suit in which it is a party, but that the removal 

provision was omitted from the final version. In his opinion, this 

omission indicates that water adjudication suits brought against the 

United States under Section 666 should not be subject to removal merely 

because the ·United States is a party, but that there has to be reference 

to existing law. The general removal statute, 28 U.S.C. 1441, pennits 

the removal from a State court to a U. S. District Court only in such 

actions in which the district courts have original jurisdiction. 
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Therefore, in the Green River case the crucial question was whether the 

district courts had jurisdiction of actions against the United States 

for the adjudication of water rights. 

The United States took the position that jurisdiction existed 

pursuant to Art. Ill, Section 2 of the Constitution of the United States 

which provides that the judicial power of the United States extends to 

controversies to which the United States shall be a party. This position 

seemed to find support in State of Minnesota v. Hitchcock, 185 u:s. 373.,384 

{1902), where the Supreme Court considered this constitutional provision 

as sufficient to vest it with jurisdiction of cases in which the United 

States is either a party plaintiff or defendant. 

• However, Judge Christenson found that Art. III, Section 2 of the 

\ 

Constitution is self-executing only as regards the jurisdiction of the 

United States Supreme Court, but that the jurisdiction of the inferior 

courts · is dependent upon statute. The applicable provisions are 

28 U.S.C. 1345 and 1346. 28 U.S.C. 1345 concerns cases in which the 

United States is the plaintiff. It reads: 

~Except as otherwise provided by Act of Congress, the district 
courts shall have original jurisdiction of all civil actions, 
suits or proceedings commenced by the United States, or by 
any agency or officer thereof expressly authorized to sue by 
Act of Congress. 11 

No such general jurisdiction has been vested in the United States district 

courts of actions in which the United States is a defendant. The reason 

therefor is, of course, that the United States cannot be sued except where 

Congress consents. ·Therefore 28 U.S.C. 1346 enumerates the cases against 
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the United States of which the district courts have jurisdiction. Suits 

for the general determination of water rights are in the nature of suits 

to quiet title. At the time the Green River case was decided there were 

no federal statutes conferring jurisdiction on the district courts of 

an action to quiet title. Consequently, Judge Christenson denied the 

petition for removal and remanded the case for lack of jurisdiction. 

In 1972, Congress enacted P.L. 92-562. Section l of that Act add~d 

Subsection (f) to Section 1346, Title 28, conferring on the district 

courts "exclusive original jurisdiction of civil actions under section 2409a 

to· quiet title to an -estate or interest in real property in which an 

interest is claimed by the United States."* 

Section 3 of P.L. 92-562 added a new Section 2409a to Chapter 161 of 

Title 28. Subsection (a) of Section 2409a reads in pertinent part: 
11 (a) The United States may be named .as a party defendant in a 
civil action under this section to adjudicate a disputed title 
to real property in which the United States claims an interest, . 
other than a security interest or water rights. This -section 
does not apply to trust or restricted Indian lands, nor does 
it appJy to or affect actions which may be or could have been 
brought under ... section 208 of the Act of July 10, 1952 
.(43 u.s.c. 666). 11 ** , • 

• As can be seen, the statute which permits actions to quiet title 

against the United States expressly exempts Indian trust property as well 

• as . water rights. 

* P.L. 92-562, § 1, Oct. 25, 1972~_86 Stat. 1176 
** P.L. 92-562, § 3(a), Oct. 25, 1972, 86 Stat. 1176 
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The re~son for excluding lands held in trust for Indians and 

Indian restricted lands appears in a letter from Mitchell Melich, 

Solicitor of the Interior Deparbnent, addressed to Senator Henry M. 

Jackson, Chairman, Committee on Interior and Insular Affairs, dated 

September 29, 1971, and printed as part of the Legislative History 

of P.L. 92-562.* There it is said: 

"Second, the Justice proposal specifically excludes lands 
held in trust for Indians and Indian restricted lands. 
The Federal government's trust responsibility for Indian 
lands is the result of solemn obligations entered into by 
the United States government. The Federal government has 
over the years made specific cowmitments to the Indian 
people through written treaties and through informal and 

·formal agreements. The Indians for their part have often 
·surrendered claims to vast tracts of land. President 
Nixon has pledged his administration against abridging the 
historic relationship between the Federal government and 
the Indians without the consent of the Indians."** 

As reason ror the exclusion of water rights from 28 U.S.C. 2409a, _it 

was mentioned that the United States had consented to be sued in specific 

instances in addition to the jurisdiction provided the courts as contem-

plated under the new bill.*** Specific actions of this type are referred 

to in subsection {a) of section 2409a, where it is provided that the new 

-section does not apply to actions which may be or could be brought under 

the sections there enumerated, among them 43 U.S.C. 666. 

1972 U.S. Code Cong. and Administrative News, 92d Cong., 2d Session, 
pp. 4547, '4556-4557 

** Id. 4556-4557 

*** Id. 4551, 4555 

--
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It seems that Congress was under the impression that 43 U.S.C. 666 

had conferred jurisdiction in water rights cases against the United 

States on the U. S. district courts. However, 43 U.S.C. 666 does not 

contain a jurisdictional clause and, as has been shown above, in the 

Green River case District Judge Christenson did not accept removal from 

a State court for lack of original jurisdiction. The new statute 

28 U.S.C. 2409a which gives the district courts jurisdiction of actions 

to quiet title expressly exempts water rights. The result is that there 

is nd express provision conferring on the district courts jurisdiction 

of actions to quiet title to water rights. This permits a construction 

that the United States can be drawn into water rights cases in State 

courts, but cannot be sued in an original action in the federal district 

courts. It also gives strength to the district court's opinion in the 

Green River case that the elimination of the removal provision from the 

final version of 43 U.S.C. 666 was intended to prevent removal for the 

sole reason that the United States was made a party defendant in a State 

court. 

Moreover, in the two Eagle River cases the Supreme Court held that 

43 U.S.C. 666 includes federal reserved rights.* As is well known, 

federal reserved rights include Indian lands and water held in trust by 

the United States. No Indian water rights were involved in the Eagle 

River cases. jut the Indians fear that the Supreme Court's ruling 

--* United States v. District Court iri and for the Count of Ea le and 
State of Colorado, U .. 20 971 ; United States v. D1str1ct 
Court in and for Water Division No. 5, 401 U.S. 527 (1971). 
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subjecting federal reserved water rights to State court jurisdiction has 

exposed their own water rights to adjudication in the State courts. The 

Supreme Court's remark that federal reser~ed rights involve a federal 

question which, if preserved, can be reviewed by it after final judgment 

by the .State court,* is no consolation to the Indians. The Supreme 

Court may deny certiorari. But even if it were granted and the final 

decision were favorable to the Indians, they feel that they should not 

have to go through lengthy and costly litigation, but that their treaties 

and agreements with the Federal government entitle them to protection from 

being drawn into litigation in the State courts. 

It has usually been the policy of Congress to protect Indian lands 

and water rights agairist litigation. Thus, when Congress yielded to the 

statei jurisdiction in civil actions to which Indians are parties, Indian 

land and water rights held in trust by the United States or subject to a 

restriction against alienation were explicitly exempted.** And when 

Congress waived sovereign immunity in actions to quiet title, trust and 

restricted Indian lands were· not included.*** The absence of such a 

provision in .43 U.~.c. 666 appears as an anomaly and cannot be reconciled 

with the usual congressional policy. ,. : . 

• In addition,the near impossibility for the United States to remove 

an action brought against it undf.!r 43 u.s.c.· 666 in a State court seems 

incompatible with the constitutional plan to create a federal forum for 
• actions by and against the United States. 

* 401 U.S. at 526 ---
** See 28 U.S.C. 1360; 25 U.S.C. 233 
*** See 28 u~s.c. 2409a 
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Through statutes and court decisions a situation has been created 

in which the United States can be sued for a determination of water 

rights in the State courts, but not in a federal district court, and in 

whic~ Indian lands and water are protected against suit in federal courts, 

but can be drawn into litigation over water rights in the State courts. 

Obviously, such a result cannot have been intended by Congress. 

Therefore, there is great need for new legislation which will eliminate 

these inconsistencies. The attached draft bill attempts to accomplish 

this purpose. It proposes to amend 43 U.S.C. 666 by providing for a 

right of removal to the appropriate federal district couft upon application 

of the United States and by exempting water rights held in trust by the 

United States for any Indians; and to amend 28 U.S.C. 1346 and 28 U.S.C. 24O9a 

to extend to water rights the jurisdiction of the federal district courts 

of actions to quiet title in which ~he United States is a party defendant. 

Hermine Herta Meyer 
Office of the Deputy Attorney General 
Ext. 4525 , 

-
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A BILL 

-~To authorize suits against states as parens patriae for the adjudication 

of federally reserved water rights, and for other purposes. 

Be it enacted by the Senate and House of Representatives of the 

United States of America in ConQress assembled, That the purpose of this 

Act is to simplify .and expedite litigation involving federally reserved 

water rights. 

(a) The district courts shalf have jurisdiction of any action brought 

by the United States for the adjudication involving any water rights 

reserved by the United States, and of any action brought by any Indian tribe, 

band, -or cowmunity for the adjudication involving any water rights held in 

trust by the United States for any Indian, or any Indian tribe, band, or 

community. 

(b) The only necessary party ~o such an action shall be the State in 

which s~ch federally reserved water rights are in dispute, and such St~te 

shall be deemed to represent the interests of all water users claiming under 

the laws of such State. . 
(d) Upon timely application, any person able to show that hi~water 

rights may be affected by a judgment rendered in such an action, may be 

:permitted to intervene. 
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• COMMENT 

Re: A Bill to authorize suits against states as parens patriae for the 
adjudication of federally reserved water rights, and for other 
purposes 

This bill concerns· actions in which the United States or an Indian 

tribe, band or community is seeking to establish the measure and priority of 

federally reserved water rights as against water rights over which a State 

exercises jurisdiction. The rights of individual water users claiming 

under state law are not in issue Jn actions of this type. Rather, their 

interests are identical with those of the State, namely to limit both the 

extent and priority of the federal and Indian reserved rights. 

The Supreme Court has long recognized that a State suing, or sued, in 
. . 

the Supreme Court by virtue of the original jurisdiction over controversies 

between States must be deemed to represent all its citizens. Kentucky v. 

,.Indiana, 281 U.S. 163, 173 (1930). The reason is that in such actions 

matters of sovereign interest are involved. A controversy of a State over 

the division of the .waters of. an interstate stream with another state has 

been considered tp be a matter of sovereign interest in which a State has 

the right, parens patriae, to represent all the non-federal users in its own ,. : 

sta~e, and in which the sta~e ~ill stand in judgment for all appropriators 

• in that state. Nebraska v. ~:yarning, 295 U.S. 40, 43 (1935); New Jersev v. 

New York, 34~U.S. 369, 372-373 (1953); United States, v. Nevada, 412 U.S. 

534, 539 (1973). . . 
The same principle ought to apply in a suit brought by_ th_e United States ~--

against a State for the determination of federally reserved water rights in 



' 
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. a lo\':er federal court. However, without spedal legislation, there is no 

. _c~rtainty that a judgment would be binding on the water users in the 

State. Consequently, in such actions the Federal government finds it now 

necessary to join all individual water users. In an action brought in 

the· District Court frtievada for the establishment of the federally reserved 

rights of the Pyramid Lake Indian Reservation, the government is forced to 

serve with process about 13,500 individual users, although the action . . 

only seeks a judicial allocation of the waters of the Truckee River as 

between two sovereigns, the United States and the State of Nevada, and not. 

a determination of the rights of the individual uscrs _under state law. 

Such_ procedure is extremely time consuming and costly. It makes it 

prohibitive for an Indian tribe to institute such an action. 

In order to simplify and expedite litigation involving federally reserved 

.water rights, the Bill would give the district courts jurisdiction of any . 
action brought by the United States or any Indian tribe for the determination 

of federally reserved water rights, and it provides that th~ only necessary 

party shall be the State in which such rights are in dispute and that such 
. . , 

State shall be deemed to repres~nt all water users claiming under State law. 
f : . 

. Individual water users able to show that their water rights may be affected 

by a judgment in such an action are permitted to intervene . 
. . ... 

Hermine Herta Meyer -----
Office of ·the Deputy AttorneyGe~eral 
Ext. 4525 • • 
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TOWARD REPEALING 
PUBLIC LAW 280 

Expect lobbying. pressure 
in support of Sen. James D. '! 
Aboureff° ~-S.D.)'a new 
biU. s.S552 w)iich partiallt 
re~PJ,,2Sb and returns 'I 
criminal and civil jurisdic-
tion to Indian tribes froffl: 
the states. Sa.ya Odric Baker, 
chairman of Wisconsin's L 
Lac· C o u rte Oreille Chip. 
pewa Tribe of the problema 
the old act causes for his n 
tribe: "It hinders the advan-
c'1Dent ol any economic de-
velopment plans we have 81 
for our reservations. We'd 
like to close our boundaries 
on bunting and fishing mat-
ters. But the LEAA (Law 
Enforcement Assistance Ad· 11 
ministration) can't give us 
a.ny funding to hire a game 
warden" because of the cur• 
rent jurisdictions ,xistent 
under the old act. Other 
tribes are emerging to sup-
port the Abourezk-Hatfield 
bill. 

r l . 

.. 

Kari Theisen
Rectangle



930 CONGRESS 
2D SESSION S.3552 

IN THE SENATE OF THE UNITED STATES 

MAY 30, 1974 
Mr. ABOUREZK ( for himself and Mr. HATFIELD) introduced the following bill; 

which was read twice and referred to the Committee on Interior and Insular 
Affairs 

A BILL 
I1roviding for the reacquisition of jurisdfotion, by Indian tril:res 

and by the United States over criminal offenses and civil 
matters in Indian country. 

1 Be it enacted by the Senate and House of Represe'!l~a-

2 tives of the United States of America in Congress assemble_d, 

3 That ( a) in any case in which a State, pursuant to the pro-

4 visions of section 1162 of title 18, United 8tates Code, sec-

5 tion 1360 of title 28, United .States Code, or section 6 or 7 

6 of the Act of August 15, 1953 (67 Stat. 588), as each 

7 such section 6 or 7 was in effect prior to its repeal hy sec-

8 tion 3 of this Act and section 403 (b) of the Act of April 11, 

9 1968, respectively, acquired all or any measure of jurisdio-

10 tion over criminal offenses committed by or against Indians 

II 
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1 or over civil causes of action between Indians or to which 

2 Indians are parties and which arise in areas of Indian coun-

3 try situated within such State, any Indian tribe occupying 

- 4 the particular Indian country or part thereof affected by 

5 such State assumption shall be authorized, acting through its 

6 tribal council or other governing •body, to adopt a resolu-

'1 tion indicating its desire ( 1) to have the United States re-

8 acquire any such jurisdiction, and ( 2) to make the juris-

9 diction of the tribe coextensive with tribal jurisdiction as 

10 it was prior to such assumption of jurisdiction by such State. 

11 (b) Within thirty days following the receipt by him 

12 of any such resolution adopted in oocordance with the pro-

13 visions of this Act, the Secretary of the Interior shall issue 

14 a proclamation ( 1) to the effect that the United States 

15 reacquires, in accordance with the provisions of such reso-
16 lution, its jurisdict,ion over such offenses, or such civil actions, 
17 or both, as the case may be, in such Indian country or part 
18 thereof occupied by such tribe and affected by such State 

19 assumption, and ( 2) to the effect that the jurisdiction of the 

20 tribe thereafter is coextensive with the tribal jurisdiction 
21 as it was prior to such assumption of jurisdiction by such 
22 State. 
23 ( c) Within ten days following the issuance of such 
24 proclam_ation, the Secretary of the Interior shall publish 
25 such proclamation in the Federal Register. Effective upon 

8 

1 the date of such publication, the United States and the 

2 Indian tribe shall exercise their respective jurisdictions as 

3 provided by such proclamation. 

4 ( d) Effective upon and a.fter the date of such publica-

5 tion in the Federal Register, all criminal and civil laws of 

6 the United States and of such Indian tribe which, on the 

7 date immediately preceding such date of publication, would 

8 have been applicable to such Indian country but for such 

9 assumption of jurisdiction by such State shall he applicable 

10 within such Indian country in accordance with the provisions 

11 of such proclamation. 

12 Soo. 2. No action or proceeding pending before any 

13 court or agency of any State immediately prior to the re-

14 acquisition of jurisdiction by the United States pursuant to 

15 this Act shall abate by reason thereof. For purposes of any 

16 such action or proceeding, such reacquisition of jurisdiction 

17 by the United States shall t:ake effect on the day following 

18 the date of final determination of such action or proceeding. 

19 SEO. 3. Section 6 of the Act of August 15, 1953 ( 67 

20 St:at. 588) is hereby repealed, 'but such repeal shall not affect 

21 any cession of jurisdiction validly made pursuant to such 

22 section prior to its repeal. 



93D CONGRESS 
~D SESSION S.3552 

A BILL 
Providing for the reacquisition of jurisdiction 

by Indian tribes and by the United States 
over criminal offenses and civil matters in 
Indian countcy. 

By Mr. ABOt1REZK and Mr. lliTFIEW 

MAY 80,1974 
Read twice and referred to the Committee on Interior 

and Insular Affairs 



930 CONGRESS 
2D SESSION S.3614 

IN THE SENA'rE OF THE UNITED STATES 

JUNE 10, 1974 
Mr. MAGNUSON (for himself and Mr. JACKSON) (by request) introduced the 

following bill; which was read twice and referred to the Committee on 
Interior and fosula_r Aft'airs 

A BILL 
To amend certain provisions of the Act of July 24, 1956, relat-

ing to the restoration of tribal ownership of certain lands 
upon the Colville Indian Reservation, Washington. 

l Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress a.ssembled, 

3 That (a) section 2 of the Act entitled "An Act restoring 

4 to tribal ownership certain lands upon the Colville Indian 

5 Reservation, Washington, and for other purposes", approved 

6 July 24, 1956 (70 Stat. 626), is amended by deleting "In 

7 carrying out the provisions of this Act, if non-Indian lands 

8 are involved the board of county commissioners of cowities 

9 in which land is located shall by proper resolution cous~nt 

II 
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~3~- CONGr..ESS (NOTII.-P'lll In 1111 hh,nlc lln"" or.,ot 
t.ho..e oro•hlr.,I for the ,tnt,,, nur-o-
ber, and NCer•- of bW. I 

2d SESSION 

• IN THE SENATE OF THE UNITED STATES 

Mr. -----------------· 

introduced tho following bill; which was rend twice and ref erred to the Committee on __ _ 

To a.mend certain provisions of the Act of July 2l1,, 1956, rela•l;ing 
to 'bhe restorution of tribol ownership of certain lands upon 
the Colville Indian Reservotion, Washington. 

I (Innerl Ulla of blll here) 

Be it enacted by the Senate and llo1.we of Representatives of the Unitecl States of 

A111ci·icctinCongtessassemblecl, Tha·b (a.) section 2 of the .l\.ct ent;:ttled 
11./\n Act restoring ·bo tribal owncrr.,hip cer·l;ain lands upon tro Colville 

J:.tHl:i.nn neserva·c:ton, Washington., and for other purposes 11 approved • 

;rnl,Y' ~,~, t955 (·ro ,s·bn·b. ~26)' :tn fllllcncled by dolot:L1,g 11n, CEI.Y.'l."y:lng out 

the provisions of this Act, if non-Indian lands are involved the 

honrcl of county co1mnissioners of count:i.es in wh:tch land is located 

nhnll by proper resolution consent before ·such non-Indian land is 

acquired for the tribe or an individual Indian.". 

(b) Sections 4 and 5 of such Act of July ~4, 1956 are here~ 

by repeale~. 
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COLVILLE CONFEDERATED TRIBES 
POST OFFICE BOX 150 TELEPHONE AC 509/634-4591 
COLVILLE INDJAN AGENCY• NESPELEM, WASHINGTON 99155 

RESOLUTION 
1973-835 

(Repeal certain portions of PL. 772) 

WHEREAS, the Act of July 24, 1956, Pl 84-772, authorized the 
restoration of certain lands to the Colville Tribes, in trust, and 
for other purposes; . and 

WRERZAS, Section two of the Act authorized the Tribe to purchase, 
sell and exctange lands within the Reservation boundary for the purpose 
of consolidation, ·and further authorized the Tribes to purchase fee lands 
and bring same into trust with the consent of the County Commissioners in 
which the land is located; and 

WHEREAS, Section three of the Act provided that title to land p·urcr.ased 
by the Tribes or individ~l Indians shall be taken in the name of the United 
States in trust for the owner; arid 

WHEREAS, Section four of the Act ratified and approved of an Agreement 
dated April 24, 1954 between the Colville Tribes and Okanogan and Ferry 
Counties; and 

WHEREAS, s_aid Agreement provided that the Colville Tribes pay a certain 
amount annually to the two counties in lieu of taxes; -and 

WHEREAS, Section five of the Act required the Colville Tri~es to subrr.i~ 
propcsed legislation to Congress within 5 years for the termination of the 
Colville In:iian Reservation within a reasonable time; . and 

. . . 
. WHEREAS, ~he Tribe takes t.pe legal positio~ that the consent of the 
Counties to approve the taking of fee lands into trust is illegal, as the 
autho~ity to buy land co~es under Federal Law; and 

WHEP.EAS, the Tribe takes the le.gal position that the Agreement d&ted 
April 21, 1954 with the two Ccuntires is illegal as trust land o~mers -1.L.~der 
Federal Law and treaties are execpt from paying taxes; and 

WHEREAS, One or more Bills for proposed Legislation have been introduced 
·annually without success and we are of the opinion that the Tribe has :'ully 
complied ~~ta Section five of the Act. 
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PAGE TWO. (Repeal certain portions of P. L. 772) 1973-835 

THEREFORE, BE IT RESOLVED, that the Business Council requests the 
Secretary of the Interior and the Congress of the United States to take . 
necessary action to repeal certain portions of the Act as follows: 

(1) Section' 2 - Delete "In carrying out the provisions of this 
Act, if non-Indian lands are invol1red, the Board of County Commissioners 
or counties in which land is located shall by proper resolution consent 
before such non-Indian land is acquired for the Tribe or an individual 
Indian." . 

(2) Section 4 - Delete e'!ltire section - "The agreement entered 
into·by the Confederated Tribes of the Colville Re.servation and Okanogan 
and Ferry Counties · of the State of Washington on April 21_, 1954, is hereby 
ratified and approv.ed. 11 

(3) • Section 5 - Delete entire section - "The Business Council 
of the Confederated Tribes of the Colville Reservation shall, in accordance 
with resoltuion numbered 1955-33, dated April 8, . 1955, of the Colville 
Business Council, submit to the Secretary of the Interior within five years 
from the date of enactnent of thl.s Act proposed legialstion providing for . 
the termination of Federal supervision over the property and affairs of -the 
Confederated Tribes and their members within a reasonable time after the 
submission of such proposed legislation." 

The foregoing was duly enacted by the Colville Business Council by a 
vote of 10 FOR; 0 AGAI~IST, under authority contained in Article V, Section l(a) 
of the Constitution of the Confederated Tribes of the Colville Reservation, 
·ratified by the Colville Indians'on February 26, 1938, and approved by the 
Commissioner of Indian Affairs on April 19, 1938. • 

ATI'EST: 

Q~~-« 
Eddie Palmanteer, Jr., Chairman 
Colville Business Council 
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COLVILLE CONFEDERATED TRIBES 
POST OFFICE BOX 15~ TELEPHONE AC 509/634-4591 
COLVILLE INDIAN AGENCY• NESPELEM, WASHINGTON 99 15 5 

ZONING 

Establish a "blanket zone" of Agricultural use only. And that all future 
development will only be permitted for agricultural uses with one dwelling 
unit (HOME) per 80 acres. 

• ALL other uses wi·ll require a special use permit from the Colville Confederated 
Tribes. 

A system will have to be developed for review of proposals which would reflect 
the Indian (Colvilles) values system. A method can be developed to protect 
the Trib~l interests and give the non-Indian his due process etc. 

~- ~....... • •• • • Jack McDermott 

., . 



COLVILLE CONFEDERATED TRIBES 
POST OFFICE BOX 150 TELEPHONE AC 509/634-4591 
COLVILLE INDIAN AGENCY• NESPELEM, WASHINGTON 99155 

May 20, 1974 

The Colville Reservation was established by Executive Order 
July 2, 1872 covering all the land between the Columbia and 
Okanogan Rivers and the Canadian Border. In 1891 the north 
half of the reservation was taken, then pursuant to the Act 
of March 22, 1906, 34 Stat. 80, all lands not alloted in the 
south half of the reservation were opened to homestead entry. 
In 1934 the Indian Reorganization Act withdrew the undisposed 
of lands consisting of 878,728 acres from further homestead 
entry. However, sin-ce the Colville Confederated Tribes did 
not vote to accept the I.R.A. full title did not vest in the 
Tribes. 

The Confederated Tribes continued their quest for these lands 
to be held in trust for them but were for years unsuccessful 
Finally, after meetings with the Congressman from that district 
an arrangement was agreed upon that if the Tribes would agree 
to some undesirable provisions so that the local counties would 
agree, the Congressman would support the bill. It is those 
undesirable features of P.L. 772 that we now seek t~have re-
moved from the bill. W 

At the time of the restoration bill, termination was the ~licy 
of Congress and in that climate a bill which contemplated-1.1-
most immediate termination was drafted. 

The point was made forcefully during the debate that the Tribes 
had the moral right to the land was in the Tribes but it is 
understandable that members of Congress and certainly the 
Administration was bent on termination and it was in that cli-
mate the bill was passed. 

SECTION 5 specifically stated that the Tribes were to come up with 
a termination plan within five years. The Tribes met this pro-
vision. We do not believe that Section 5 has any effect in law, 



however, the cloud of termination will be a threat until 
that section is removed. 

SECTION 4 approved of an agreement to aid the counties by _ 
an annual payment, we were in 1956 forced to agree in order 
to get the counties' support although there was never any 
clear statement as to the services we were paying for. In 
1970, the Tribes analyzed the .agreement and decided that 
we were not getting any services from the $40,000 that 
we were not entitled to and refused to pay. Although the 
local counties sued us in U.S. District Court, the case 
was dismissed for lack of jurisdiction since the Tribes 
had not agreed in its sovereign capacity to be sued. 
This section again not being enforcable is only important 
because of the blemish that gives the appearance that we 
consent to local taxes and is important only psychologic-
ally but we want the record cleared. 

SECTION 2 has more significance. This section was also 
added in contemplation of termination and there is very 
little evidence in the legislative history as to what the 
language means: "In carrying out the provisions of this 
Act, if non-Indian lands are involved the board of county 
commissioners of counties in which land is located shall 
be proper resolution consent before such non-Indian land 
is acquired for the Tribe or an individual Indian." How-
ever, read in the entire context of Section 2 we believe 
there was an attempt to keep the balance between Indian 
and non-Indian lands substantially as they were in 1956. 

History has shown otherwise. Because of the persistent 
policy of termination carried out on the Colville Reser-
vation up until 1970 more than 60,000 acres of trust land 
have gone into fee, by such devises as forcing fee patents 
or sale in order to harvest timber, clear land for farming 
or to become eligible for public assistance. 

Relatively little land has been returned to trust status 
and at the present time the commissioners in both counties 
have virtually refused to give their consent to further 
trust conveyances. To further complicate the picture the 
Washington State Attorney General has indicated in an 
opinion that the commissioners' lack of power to "take 
property off of the tax rolls." This opinion totally 
destroys the spirit of the law but completely negates 
the consent of Congress. 

J 



The inholdings acquired by non-Indians in these areas 
present a real problem to our tribe's resource manage-
ment, however, the above-quoted Section 5 of the Act of 
July 24, 1956 accompanied by the lack of cooperation 
of the commissioners of Okanogan and Ferry counties 
prevent our negotiations for the purchase of these lands. 

Another growing potential danger is the summer home deve-
loper who'may own a small tract within our great forest 
area and brings in numerous summer visitors who create 
fir-e and pollution hazards. 

With this bill we can accomplish our purpose tor consoli-
dation. We are prepared to fully document the facts set 
out here if given the opportunity for hearings. 

. . 



Director Of Counsel 
John E. Echohawk Native American Rights Fund Charles H. Lohah 

Thomas N. Tureen 
Deputy Director 
Thomas W. Fredericks 1506 Broadway • Boulder, Colorado 80302 • (303) 447-a760 

Washinaton Office 
Attorneys 
Joseph J. Brecher 
Walter R. Echo-Hawk 
David H. Getches 
RoyS. Haber June 27, 1974 

1n2 N Street, N.W. 
Washington, D.C. 20036 
(202) 785-4166 

Staff Attorney 
lohn D. Ross 111 Daniel H. Israel 

Yvonne T. Knight 
Scott E. Little 
Douglas R. Nash 
Robert S. Pelcyger 
Thomas L. Smithson 
A. John Wabaunsee 
Charles F. Wilkinson 

Assistant to the Director 
Joan C. Lieberman 

Mr. Leonard Garment 
The White House 
Washington, D. c. 20013 

Dear Mr. Garment: 

pleased 
pleased 
raised. 

Thank you very much for your June 17th letter. I am 
that you found the information helpful and am especially 
to hear that action is being taken on many of the points 

Perhaps I can offer some additional thoughts. 

The heirship problem is huge in terms of both acres and 
dollars. I would venture to say that every reservation unfortunate 
enough to have fallen subject to an allotment -act suffers from this 
problem and this includes most of the Indian land in Oklahoma. This 
problem has been complained about and studied many times over the 
years. A new look at the problem by BIA would be excellent, if 
done with the definite goal in mind of resolving the matter in a 
manner satisfactory to affected tribes. 

One possibility is found in 25 u.s.c. §607, a statute 
limiting inheritance of trust interest on the Yakima reservation 
to tribal members and providing the tribe with what is essentially 
a right of first refusal when the estate is being probated. I be-
lieve the Nez Perce and Warm Springs tribes have had similar pro-
visions passed. Naturally, to be totally effective, the tribe needs 
to have enough money on hand to purchase such interests as they be-
come available especially if they are destined to pass to non-Indians 
if not purchased by the tribe. 25 u.s.c §608 provides a valuable 
adjunct to §607. 

There are enclosed a copy of a bill and attached narrative 
I prepared for the Kootenai Tribe of Idaho as a step to further 
their Bureau of Indian Affairs approved land purchase program. The 
draft bill is patterned heavily after the Yakima statutes. As you 
can tell from the narrative, this tribe is in a different position 
than most in terms of land. Because these documents have not been 
finally approved by the Tribe, I would appreciate your keeping them 
confidential. • 

If it would be possible to pass this kind of law as one of 
general application, leaving it optional with tribes to come under 
its terms, actual funding might be achieved by amendment to 25 u.s.c. 
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THE WHITE HOUSE 
WASHINGTON 

July l, _ 1974 

Martin -

Garment and Doug Nash 

have been corresponding ever since LG 1 s 

speech at Albuquerqua -- and attached 

is a c~py of Doug's latest. 

We had talked about heirship 

before, and here, confidentially, Doug 

sends us copies of a bill and narrative 

which - he has drafted for the 

Kootenais. Please preserve this confiden-

tiality, but consider this as part of 

the study you are making re heirship. 

Could a comprehensive bill be 

drafted, including most or all Indian 

tribes? Cjuld we include it in an 

Indian Message II early next yn i 
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§465. In its current form, §465 applies only to tribes that elected 
to form their governmental structure under the Indian Reorganization 
Act. If it were amended to apply to all tribes affected by any al-
lotment act and the amount annually appropriated increased, it would 
have the effect of rectifying the damage done by the allotment acts 
by providing the tribes with an opportunity to purchase the lands 
lost thereby. 

Point number 9 in my letter was not aimed at Indian schools 
but at Indian programs that operate in public schools, for example, 
those created under Title IV of the Civil Rights Act which are pri-
marily aimed at desegregation, those created under Title IV of the 
Indian Education Act, and those under Title I of what I believe is 
called the Emergency School Aid Act. It is this type of program 
that necessarily must be coordinated with regular school terms, 
usually starting in September, that have problems caused by not 
receiving word on their funding until July or August of every year. 
I understand that Mr. Larry LaMoore, Deputy Commissioner of Indian 
Education, U.S. Office of Education, Room 4062, F.O.B. 6, 400 
Maryland Avenue in Washington is aware of this problem and may be 
able to provide additional specifics. 

The resetting of the fiscal year to October 1 would effec-
tively alleviate this problem if appropriations are made at that 
time for the next fiscal year. 

I am very happy to hear of the communications with the State 
Department regarding Indian fishing interests and agree that there 
is unity of interest between the Indian and non-Indian fishermen 
vis-a-vis the international fishery. Both want more fish made avail-
able to their respective fisheries. I feel it is important to stress 
the fact that Indian fishing is frequently done in times and places 
and by methods different from non-Indian fishermen and that Indian 
fishing is a matter of a right as opposed to the privilege exercised 
by non-Indians under state authority. Further, I hope that repre-
senatives from tribes that fish in international waters will be in-
cluded in future meetings held by the White House, State Department 
and BIA, although I recognize the importance of having this first 
meeting early in light of the imminence of the Caracas meeting. 

In regard to a meeting with certain agencies, my suggestion 
would be to include the heads of Indian programs in HEW and HUD and 
also the appropriate persons in 0MB and Justice. I would contem-
plate that approximately four NARF attorneys would be involved. If 
possible, I would like to time it so as to coincide with a time when 
at least part of the attorneys will be in Washington on a case. Per-
haps we can leave the time open for now and I can select a definite 
date in the future after conferring with other attorneys. 

The two additional points you raise are certainly crucial 
ones at this time. As you may know, the Indian Civil Rights Task 
Force in the Solicitor's office in Interior, where, incidentally, 
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I worked during the year I spent in Washington, has done an extensive 
amount of high quality research on those points that may be of value 
to you. I am sure that both Fran Ayre and Peter Taylor, the attorneys 
in charge of that project would welcome the opportunity to review 
their work on those subject with you. 

Be assured that I fully understand your having to cancel the 
trip to Washington State. Whenever you can select a period of time in 
September that will fit your schedule, I will certainly be happy to 
arrange the schedule. 

DRN/ea 

enclosures 

Best Regards, 

Dougla~ash 



A BILL 

To restrict further fractionation of trust allotments· 

made to members of the Kootenai Tribe of Idaho, allow for tribal 

purchase of interests in trust allotments, appropriation of funds 

for a tribal land purchase program and ·other purposes. 

Be it enacted by the Senate and House of Representatives 

of the United States of American in Congress assembled, that this 

Act may be cited as the "Kootenai Land Acquisition Act." 

Sec. 2. For the purpose of this Act 

A. "Kootenai Tribe" means the Kootenai ·Tribe 

of Idaho. 

B. "Tribal member" means a person who is a 

member of the Kootenai Tribe and who is one-

fourth degree or more blood of such tribe. 

C. "Secretary" means the Secretary of the 

Interior or his designee. 

D. "Area aboriginally occupied" means that 

land found by the Indian Claims Commission 

to have been exclusively used and occupied 

by the Kootenai Tribe of Idaho in aboriginal 

times, to wit: Beginning on the northwest 

on the International Boundary at the crest 

of the Selkirk Mountains and running along the 

crest of said mountains in a southeasterly 

direction to the headwaters of Ross Creek, 

thence in a northeasterly direction along the 

crest of the mountains between Ross Creek and 

Bull River to the crest between Bull River and 

Libby Creek, thence along said crest to 

Kootenay Falls, thence in a direct northerly,. 
f 1-• FO,tb 
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direction to the International Boundary, 

thence westerly along said boundary to the 

point of beginning. 5 Ind. Cl. Comm. 456, 

461-2, Docket No. 154, August 9, 1957. 

E. "Third Party" means any person, corpor-

ation or organization ·legally competent to 

hold title to land other than the Kootenai 

Tribe and its ind~vidual members. 

F. "Trust or restricted land" means land, 

title to which is held in trust by the Secre-. 
tary of the Interior for the members of the 

Kootenai Tribe or land upon which the Secretary 

has placed restrictions . against alienation 

and which is non-taxable, including lands in 

heirship status. 

Sec. 3. A. A person who is not an enrolled member 

of the Kootenai Tribe with one-fourth degree 

or more blood of such tribe shall not be 

entitled to receive by devise or inheritance 

any interest in trust or restricted land situ-

ated within the area aboriginally occupied by 

the Kootenai Tribe if while the decedent's 

estate is pending before the Administrative Law 

Judge, the Kootenai Tribe pays to the Secretary, 

on behalf of such person, the fair market value 

of such interest as detetermined by the Secre-

tary after appraisal. 

B. On request of the Kootenai Tribe, the 

Administrative Law Judge shall keep an estate 

pending for not less than two years from the 

date of decedent's death. 

C. When a person who is prohibited by 



Section 3(A) from acquiring any interest by 

devise or inheritance is a surviving spouse 

of the decedent, a life estate in one-half 

of the interest acquired by the Kootenai 

Tribe shall, on request of such spouse, be 

reserved for him or her and the value of such 

life estate so reserved shall be reflected in 

the Secretary's appraisal. 

Sec. 4. A. No member of the Kootenai Tribe who 

holds an interest in any trust or restricted 

land in the area aboriginally occupied by the 

Kootenai Tribe shall sell or otherwise convey 

his interest in such land to any person not a 

member of the Kootenai Tribe with .less than 

one-fourth blood without affording the Kootenai 

Tribe a reasonable opportunity to purchase his 

interest at the fair market value or for an 

amount equal to a bona fide offer made in 

writing to the owner of the interest by a 

third party. 

B. The sale of an interest in any trust 

or restricted land to a third party after the 

option to purchase has been offered to and 

declined by the Kootenai Tribe, at a price 

below that contained in the original offer by 

such third party, shall be void. 

C. No fee patent for any of the trust or 

restricted allotments held by members of the 

Kootenai Tribe shall hereafter be issued un-

less there is inserted, as part of the fee 

patent, a provision reserving for the Kootenai 

Tribe the right of first refusal prior to any 
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subsequent sale of that land by the holder of 

the fee patent. If the Kootenai Tribe opts 

to purchase the land under its right of 

first ref~sal, the price shall be determined 

in a manner not inconsistent with the pro-

visions of this act. 

D. Any sale or conveyance to a third 

party in a manner _ inconsistent with this 

section shall be void ab initio. 

Sec. 5. A. For the purpose of acquiring and effecting 

consolidation of land situated within the area 

aboriginally occupied by the Kootenai Tribe, 

the Secretary is authorized to: 

(1) Purchase for the Kootenai Tribe, with 

tribal funds on deposit in the United States 

Treasury, or otherwise, any lands held by in-

dividual members of the Kootenai Tribe under 

trust patent or other restrictions against 

alienation including lands in heirship status 

and including interests therein or improvements 

thereon, water rights and surface rights; and 

(2) Exchange any tribal trust lands includ-

ing lands, interests, improvements and rights 

acquired under this Act for other lands situated 

within the area aboriginally occupied by the 

Kootenai Tribe including fee patent lands or 

lands under trust patent or other restrictions 

against alienation including land in heirship 

status; and 

(3) Take title to any non-trust lands or 

interests therein situated within the area 

aboriginally occupied by the Kootenai Tribe 
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by purchase, gift, devise, exchange, assign-

ment or condemnation. 

B. The Secretary shall obtain the advice 

and consent of the Kootenai Tribe before 

investigating, commencing or entering into 

any such transaction. 

C. With the exception of any condemnation 

actions, the terms and conditions of any 

transaction under this section, including 

the price at which any land is to be pur-

chased and the valuation of any lands to be 

exchanged, shall be mutually agreed upon by . . -
the Secretary, the Kootenai Tribe, and the 

individuals concerned. 

Sec. 6. All lands or interests in lands acquired by 

or for the Kootenai Tribe under this Act 

shall be held in trust by the Secretary for 

the Kootenai Tribe. 

Sec. 7. There is hereby authorized to be appropriated 

$600,000, to be deposited in the account of 

the Kootenai Tribe in the United States 

Treasury for the purchase of land under this 

Act. 

Sec. 8. The provisions of this Act shall apply to 

all estates pending before an Administrative 

Law Judge on the date of this Act and to all 

future estates but shall not apply to any 

estate heretofore closed, and shall apply to 

all future transfers of interests in trust or 

restricted land. 

-s-



Sec. 9. The Secretary is authorized and directed to 

promulgate such rules as are necessary to im-

plement and carry out this Act . 

. . 
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• . ~a,1 
The Kootenai (also Kutenai) Tribe ,~'tano ~iginally 

occupied an area that is now northeast I~~est Montana, 

and the Kootenai River drainage in Canada. The Tribe consisted 

of several bands, which were politically independent of each 

other and which were organized with its own chief or headman. 

Culturally, the bands are divided into two groups - the Upper 

and Lower Kootenai. The Lower Kootenai was composed of two and 

possibly three separate and independent bands - the Bonners 

Ferry Kootenai, the Creston, British Columbia Band, and possibly 

the Nelson Band. Of these, only the Bonners Ferry Band, now the 

Kootenai Tribe of Idaho, held land in what is now the United 

States. It has been ruled that the Kootenai Tribe of Idaho held 

aboriginal title to 1,160,000 acres of land in what is now north-

eastern Idaho and northwestern Montana. 5 Ind. Cl. Comm. 456-77 

(1957). 

The Act of July 31, 1854 (10 Stat. 315, _ 329-330) autho-

rized the negotiation of treaties with Indian Tribes in Washington 

Territory. By letter of August 30, 1854, the Commissioner of 

Indian Affairs notified then Governor of the Washington Territory, 

Isaac I. Stevens, of his appointment to conduct negotiations for 

treaties with the Indians in the Territory. That letter directed 

Governor Stevens to make conventional arrangements" ... with all 

the Tribes and fragments of Tribes ... by which the United States 

will extinguish their claim of title to all lands within the Ter-

ri tory ... " 

On July 16, 1855, at Hell Gate, Montana, Governor Stevens 

concluded a treaty with Flathead, Kootenai, and Upper Pend d'Oreille 

Indians as a confederated tribe. By Article I of this treaty (12 

Stat. 975), these tribes ceded a vast tract of land amounting to 

approximately 16 million acres and reserved for themselves a re-

servation of 1,243,969 acres which became the Flathead Indian 

Reservation in western Montana. The treaty was ratified by the 



Senate on March 8, 1859, and proclaimed by the President on 

April 18, 1859. 

The lands ceded to the United States by the treaty of Hell 

Gate included the lands that had been exclusively used and occupied 

by the Bonners Ferry Band of Kootenai, however, that band was neither 

a party to, nor was it represented at, the treaty of July 16, 1855. 

5 Ind. Cl. Comm. 456, 461 (1957). 

Subsequently, the Flathead, Kootenai, and Upper Pend 

d'Oreille Tribes that were a party to the Hell Gate treaty filed 

an action (Docket No. 61) in the Indian Claims Commission pur-

suant to the Act of August 13, 1946, 60 Stat. 1049, 25 U.S.C. 

§70, against the United States, seeking additional compensation 

for lands ceded by them in their treaty. · The Kootenai Tribe 

of Idaho filed a similar action on July 23, 1951, and it was 

consolidated for trial with Docket No. 61. However, upon a 

showing by the Kootenai Tribe of Idaho that they were a group 

entirely separate from the Kootenai in Docket No. 61 and that 

their action was severed from Docket No. 61 and they were al-

lowed to pursue their claim (Docket No. 154) independently. 

As a result, a judgment was entered pursuant to a Joint Motion 

for Entry of Judgment in the amount of $425,000 after all al-

lowable deductions, credits, and offsets in favor of the Kootenai 

Tribe of Idaho. 

Within the area aboriginally occupied by the Kootenai Tribe 

of Idaho, individual members of the tribe received public domain 

allotments under the Act of February 8, 1887 (24 Stat. 388) as 

amended by the Act of February 28, 1891 (26 Stat. 794); however, 

no land was set aside for the tribe. The largest allotments made 

under these two acts were one-eighth section of land. During the 

period of ______ , 76 indivitlual allotments were made totaling 

acres. All of the allotments were located in the Kootenai 

River Valley on agricultural land. 
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While these allotments were undoubtedly of considerable 

benefit to the individuals who received them originally, their 

value to the people now holding interests in them is currently, 

to a large degree, doubtful. Under the 1887 allotment act, it 

was required that state inheritance laws govern the descent and 

distribution of allotments. Act of February 8, 1887, c.119, §5, 

24 Stat. 389; 25 u.s.c. §348. The result is that these lands are 

enmeshed in what has come to be known in Indian country as the 

"heirship problem". 

The land has passed from the original allottee to his 

heirs, from his heirs to their heirs and so on over the past 

decades in such a manner that the number of interests in one piece 

of land increases ·in a pyramidal fashion. The situation is com-

pounded by the fact that, for a variety of reaons, some interests 

lose their trust status. The result borders on being unbelievable. 

Bureau of Indian Affairs records for 1967 relfect the following. 

For Kootenai Allotment #26 which contains 90.90 acres and 
.,_,.,.., ___ ., 
'-"""'_....,_ -~-~~, -~ 0~ ---- -------- -- ,--· ...... per year, there were a total 

of 59 people holding undivided interests. Twenty-nine of these 

were trust interests and the remainder were non-trust. The 

largest fractional trust share was 52,062,750/262,440,000 which 

received $51.17 in annual rentals. There were five fractional 

interests of 116,640/262,440,000 each of which had a yearly rental 

income of $.11. 

For Kootenai Allotment #46 which contains 80.65 acres and 

has a . total base rental of $192.87 per year, there were 67 un-

divided interests 30 of which were held in trust. The largest 

trust interest amounted to 52,062,750/524,880,000 of the total 

allotment and received $19.13 per year rent. The smallest, of 

which there were five, was 116,640/524,880,000 of 80.65 acres 

~hich yielded an ~nnual =cntal of $.05. 

The land records provides other examples of the havoc the 

allotment and inheritance laws have wreaked on these parcels of 
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land. Suffice it to say that fractionation of these allotments 

is a problem - one that has impacts far beyond what might be ex-

pected. 

Xt is a problem for the ·federal government who, as trustee, 

must maintain records, collect and distribute rent monies, and cal-

culate the astronomical fractions to determine ownership of an un-

divided interest that has passed through several generations. The 

money that this process consumes could undoubtedly be better spent 

in some other Indian program. It makes little sense to devote hours 

of work to determine that a person is entitled to $.05 as his share 

of annual rentals and mail him a check for that amount in an enve-

lope that costs $.10 to mail. 

It is a problem for the many individuals who hold minute 

interests in these lands. Whatever benefits the original allottees 

were supposed to derive from these allotments has long been lost 

due to fractionation. Because of the type of land involved, most 

interests are far to small for the owner to engage in any farming 

operations. His only method of utilization has been to lease his 

interest to local non-Indian farmers for a small amount. Many have 

reached the point of selling their small interests to local in-

terests rather than receiving a few cents a year as rentals. 

Fractionation of this land has also caused problems for the 

tribe. For the lack of a reservation, the tribe has been totally 

without a system of regularly financing tribal government operations 

and, consequently, has been unable to develop long range programs 

for the benefit of all its members. 

Despite the fact that this tribe has never had a reserva-

tion, it is organized and is federally recognized, operating under 

a constitution and set of by-laws that were approved on June 16, 

1947. The tribe has not been idle by any means. Through their 

efforts, the Catholic Church recently returned five acres of land 

to the tribe and a bill is now pending in Congress which would re-

turn 12.5 acres of land. However, a viable amount of tribally held 
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land, indeed, a reservation, is badly needed by this tribe so · 

that an economic base can be established and so that tribal pro-

grams for its members can be developed with the assurance that 

they can be placed on tribal lands. Tribal projects such as 

housing programs, a farming enterprise, a community center and 

offices for tribal government would be a definite source of pride 

and unity in the tribe not to mention a tangible benefit for every 

member. 

The Kootenai Tribe of Idaho proposes the attached bill 

be introduced to remedy all of the problems outlined above. 

Section 2 of the bill provides definitions to be used 

for certain terms. 
. .-

Section 3 limits the inheritance of trust interests to 

tribal members and provides the tribe with an opportunity to 

purchase interests that would be inherited by non-members. This 

section is patterned after acts now in force that apply to the 

Yakima, Nez Perce, and Warm Springs Tribes. 

Section 4 provides a .::i.fS'i=.em wl,c.t:c::...,i .. ., 
.LQ.1..1.Y tha:;. is cur-

rently held in trust cannot be sold or otherwise conveyed to 

non-members without first giving the tribe the chance to pur-

chase the land at a fair price. 

Section 5 authorizes the Secretary of the Interior to 

purchase, exchange and acquire by other means, lands for the 

tribe with the desired amount of tribal input into such trans-

actions. 

Section 6 requires that all lands acqui~ed be held in 

trust for the tribe. 

Section 7 appropriates $600,000 for purposes of land 

acquisition for the tribe. That figure was used based on the 

following: 1) An acre of cultivated land in that area has a 

value of appcoxirnately $600.00. 2) A lessor's income from an 

acre of cultivated land will be 6% per annum of net land value, 
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hence, for one acre the income would be $36.00. Thus, the 

$600,000 should purchase 1,000 acres of cultivated land which 

should produce an annual income for the tribe, if leased, of 

$36,000 which would initially allow them to purchase individual 

trust interests as they became available and would later pro-

vide them with the economic base to develop tribal programs 

with little or no federal assistance. 

Section 8 defines those transactions and probates that 

will be subject to this act. 

Section 9 provides for rulernaking by the Secretary. 

This bill, if enacted by Congress, would provide the 

Kootenai Tribe of Idaho with a land base that has been denied 

them thus far - an aspect of tribalism that has proved essential 

to tribal existence and progress. Further, the bill has the 

potential of freeing the tribe from its current dependency on 

federal programs - truly an important step towards self-deter-

mination. 
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Jely H. 1914 

Dear Carla 

A.a 'fOll leave die .ua::LJ&.cu,.,. .. .. ol Jaatlce to parne 
fudt.er p ... at.e atdl•• la J:aslaad. I WIUlt to 
tell,- .. r•••llr hew c U wlll be our loe• 
tllat y .. 10. 

ID W.ral COU'treema. on llaArvatioa•• ud •• 
Hea4 ol tbe Daw Offlce cl IDtiaa a1c1au. JClll .... 
beeD a ,uaeu la ,n.cai~ tlaa Pr••ldaat' • 

i of more etfectbely ...ulJls jwttlce for 
Indian p • Nelthu th• Depl•talellt el Jaatlce 

the F..S.ral 0eftrnmeat will be tlae eame ...-
for year a.vlat beeta bare •• our coll...,.._ 

l want to r a ,- on y-.r ,-at -t•taadlmc 
work cCllllfldeat tbat ahead of JGII 11•• a 
and coaatructl-.. career. 

r . Carl Stoiber 
omce ol lDdlaa Rl&llta 
l>e)lartmeat of J'utlc• 
~D.C. 

Leomud Garmeat 
Aanetaat to the Pr••lMllt 
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Jonathan c. Roae 
Associate De?uty Attomey General 

Carlton R. Stoiber 
Director , 
Office. of Indian Rlghta . . 
Tentative Agenda•-Intrade?artcwtntal Review 
of f,ndisn Lttf~atten ! • · • 

.,,, 
The following draft atenda ta. ot course, 

subject to substantial amend~ot; ond 1• only 
intended aa an initial working pa;,er. I have 
divided the psper into subject ~.attcr areas, with 
specific problems set forth under those categories. 
From this list cf proble~, I have identified those 
which can be followed up in sc~e fashion immediately. 
Draft queries to B??ropriate departmental units are 
attached to the azenda~ 

A. Predicate: Soa fe~ral atatutes involving Indian• 
ate pcorty enforced (lf at all) because: (1) they · 
are asaigned to a departmental unit which laca 
ezpertiH in or pol1~y identification with such 
caacs; or (2) lack of clear assigru:lent results itl 
•uch casca fallin& btftweeo. jurtsdicticmal line•• 

Ex'-~,2.les: Criminal Jtatute• proscribing embezzlement 
of tribal funds; Indian Bill of Rithta litigation prior 
Co the clarifying of CFlt by Attorney General~• order 
of Septeaber 1973; d•fenae of certaia civil auita 
against the federal •overmaent. 
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Ingutrx, All litigating Divisions ahould be surveyed 
to dcter:nine what ty?es of Indian litigation they 
current y hnndle. To avoid confusing perceptions 
with.rcslity 1 divisions should be asked to specifi• 

. . C:lllly i[\ciicate statutes they ad!'liniater 11.'hich affect 
Indiana; the approximate nUC1ber of cases brougt;:under 
aw:h statutes during the preceeding bro years; what 

, guldelisaea are U$ed to determine whether such cases 
• will be brought~ and whether reaaaignment within the 

Depart"ment should be considered. 

Action: Solution cf problems in thia area could 
involve!the following; (1) reassignment of 
responsibility for certain types of litigation in 
CFR.; (2) amendment of CFR provision• to make assign• 
merit ex~ltcit; (3) me:noranda to respective divisions 
to altef prosecutive or lltigative guidelines if t.bey. 
fail to reflect division reaponaibllitiea. · 

tt. !!nveati!ation of Matte"! 
t 

A. Predic~te: Federal crimea on Indian resenationa 
are poc~ly investigated because: (1) they are a 
relatiwly low priority with the F.B.t •• (2) ageata 
lack. untieratanding of unique legal upecta of these 
ca.sea; {3) agent• often do not understand Indian 
cultural and social values; and (4) coordination 

.vith tr,bal or I.I.A. police ia poorl7 developed. 

1?5amplet: See atudy entitled "Fedetal Prosecution- - -
of Crimea Committed on Indian Reservaticnar1 prepared 

• by Natienal American Indian Court Judgea Aaaociatioa. • 

' 
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1ngutn: Deterwine from the F.B.t.: (1) -whether 
any special training in Indian law or investigative 
techQ.~ques specially tailored to Indian matters ia 
currently provided· to agents. The apecific r.ature 
of such training should be outlined; (2) tQ what 

•' extent· h::s the turesu a•.'.tivcly sought to hire 
• qualified Indians aa a6ents, • for assiem:lent to 

rescrvaticn areas; (3) what 9Uidelines have been 
_; develo?(!d for dividing tnvesc.•lgative res?('oaibilitiea 

between 46enta and tribal or i.I.A. police. • 

Acticn: The Department should car.aider: (1) re-
instituting special training in Indian lav and 
cultural valu~s for F.n.r~ seer.ts; (2) e~barkins 
on special recruit~nt_efforts to e~ploy and train . 
Iodians as agents; (3) developing ·(with the cocpera-
ticn .of the Department ·of Interior) a set of written 
guidelines clarifying the diviaion of investisative 
responaibil1t1ea between B.I.A. -or tribal .police 
and the P. B.I . 

. . 
I. Predicate: . Investigation of . federal civil rights 

matters involving Indiana has been hampered by 
refusal of Indian people to cooperate with F.B.I . 
azents because these aaoe age~ts have ~lose relation• 
1hipa with subjects of inveatigations . (i.e., -tribal 
police ·or officials) . - i·: .. 
Exa.~elea: Piae Ridge election inves~igation; 
investigation of charges that David Hill was 

• .. aaaaulted by Sioux _Falls , South Da~ot~ police. 

inguitj,: What happened_ to the F.B.1 •. policy o~ . 
having civil rights matters fnvolving -pe~~-: ._. . : . 
associated with local agents ~~e~~ti•ted:,b,' agent• 
frOQ other localities? • • • • ' • -- • ,. ••• 

t .. 

\ . 
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. 
Actt,,n: (1) Develop a rule that ezents fr<r:o 
outs1<le a lf:callty would be assigned to investigate 
a:attcrs involving law eniorce:nent-officers or other 

. , . . 

persona who have been associated, in ac~e way with 
,locDl ezents; (2) Develop a s~eci~l unit of 1nvest1-

•. g•tors' of Indiaa m3ttcr3 within the F .B.t. or else• 
vbere lo th~ Depart~ent. • 

III. Conduct of tit10ati~n 

A. Predf cate: Many potentially merftorlous prosecutions 
of cri~e• occurring on Indian reservations are not 
initiated because such cases are a lov priority with 
Onited Statea Attorneys' offices. 

1x•~~lea: NwroU9 char~e• by Indian grcupa that 
liquor law violaticna and Mjor crime• act case• 
are not prosecuted oo reservation5. 

_ tnguirI: -· Deter:nine fr02 ·selected U.S. Attorney• 
·in _distriete •~tb large todiaa populations: (1) bow 
many total matters were j.nveatigated under Indian 
etatutea in that .district during the past two years; 
(2) how maoy case& were brnughc under Indian statutes 
during that same period; (l) whether they feel that 
IndiM litigation conawsea too little or too 11UC:b of \ 
that office'• resources, and whether they would . 
auggeat aay change• in Che bandling of such· caaea. 

Action: Me!llOTandua from Depu~y Attoney General 
to United States Attorney• to elevate priority of 
tadlan cues in specific areu. 



\ 
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B. Predicate: Indian litJ.sation brought by the 
goverh~ent i~ poorly handled because Assistant 
United Stat~s Attorneys ansisned to aucb cases 
.lack .experience or interest in Indian law. . ' • 

• !xa~~lea: United States v. Albert Stx F~sthera1 Jr. 
(South Dakota); ; _.~""'':riv. ;:ort,n (:lew Hexico); 

./1 • t:nitcd ft.,~~ v. Uazuria (\Jyo:ning); Cs,nerr:-n v. 
t:hlrlw~.r. orse (?,ort!l Da\<ota); tnited States •• 
Blac:{fcet Trlbe (Montana). • 

1n9uir1: Do any of the Unlt..:oc:l Statea Attorney• 
provide that AUSA's receive special training ia 
Indian law; or whether any specific Assistants 
are id~ntified to handle all or the substantial 
put of the district'• Indian lltigatioa. 

Acti~n: Provide special training opportunitiea 
for ACSAa in Indlan law; select at least one 
AUSA in each district as primarily responsible 
for Indian litigation. Hire Indian lawyer• aa 
AUSAa. 

c. Predicate: Indian litigatioil baa resulted io 
conflicting positions being taken by the federal 
sowernment in the courts because of a lack of 

. polic7 coordination within the Department of 
.J\latice or wltb other federal qenciea. 

Examples: United States v. Blackfeet Tribe 
(Montena) aa co:npared with u~ited Sta!!:.!_ v. 
Mazurie (Vyoming); United States v. ,rltzer 

. (North .carolina).;. prosecution of migratory bl.rd 
feather ca.ea (W~D. Oklahoma). • .. 

,. 

: .. 
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Inguirz: LitigatL~g Divisions and United States 
Attc-rncys slmuld be surveyed to detenilne whether 
(1) .they feel greater policy coordination ia 
necea·sary; and (2) what specific ways tM• could 

'be acc.otapl~ohed. 

Actien: A wide vari.ety of options which abould 
··,# be considered include: (1) requiring certain k1nd9 

of Indian cases to receive the prlor •?~roval of 
the appropriate Division (would require amendmeat 
of United States Attorney• ~.&Anual); (2) Issuing 
a departmental publication equivalent to ''Proving 
Federal Crioca" whicb ,,ould e:ake explicit the 
DepaTt~ont'a view on the lezal and policy laauea 
which frequently ariae in Indian litigatioa; 
(3) establishing a special assistant for Indian 
litigation in the OAC'• office or elsewhere, who 
would be empowered to revie~ legal po&itions take · 
by the Department in Iodi.an cases; (4) publication 
of Departciental guideline• on Indian litigation 1D 
the United States Attorneys' Bulletin; (5) other 
formal or informal mechanisms for policy coordination 
(such as preeencationa at u.s. Attomey conferences; 
eircalation, with ctJmmenta, of ~lcularly rele•at 
law review uticlea • etc.) • 

D. tr;edf.c~te: The government's poa1tlon •• advocate 
and trustee for tndian. resources is baadicapped by 
conflicts of interest arising froa ita oty to re• 
pre•ent competing federal ~nter••ta. 

l!!!P~:3: pueblo water right• cues 1a Rew lfaico 
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Jnquin: Landa Division• the Department of Interior 
Solici.tor'a office, and Indian legal organizations 
should be SU?'Veyed to detemine their view of this 

, matter., including rec~ndatiooa • . ,., 
Action: Pending enactment of Trust Counsel Authority 
legisl4tion the Der,nrtment might wish to consider; 

,; (1) e ·tab.ishirsg an Indian Trust Secticn within the 
Lands Division to handle such lit1gation;(2) identifica-
tion of apeciflc attorneys within the Ccneral Littga-

. :. ...... 

tioo Section ·•• persona solely reepocaible for advocating. 
the Indian position in conflict casea; (3) expansion of 
·the ''split brief'' concept in a:,peala courts; (4) other 
apPl'Opriate devices fo~ reducing conflict of intereat 
altuatioaa. • 

IV. Law Enforcement 

A. Predicate: In potentW or ·actual civil disorder 
aituationa on Indian reaervationa, the federal 
government has often failed adequately to discharge 
it• •pecial law enforcement reapouibllitie• becauae 
of poor coordination be.tween the numerous agenciea 
affected. 

Zz!:!1?1•: Wounded lnee 

Inquiry: All federal agencies affected abould be 
aurveyed to determine what they perceive aa their 
proper role in such matters and what recommendatioaa 
they have for ·handling auch matt·era. (at aiaimua 
aucb a group would include: DAG'• office; F.B.I .• 
U.S. Marshal• Service, Crlm.inal Divialon, Civil 
Rithts Division, Community Relation• SerYice, Bureaa 
of Indian Affairs, and Interior Solicitor•• office). 
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. 
Acttc,n: A detailed written plan of coordinating 
the f~deral response to civil disorders on Indian 
reaervatiol'\9 should be drafted to include: 
(1) a flexible heirarchy of responses to a variety 

,, of situations; (2) an outline of the responsibilities 
of variou. agencies; (3) a list of persons to be 
contacted 1a such ~lrcu:nstancea • 

• ,II 

B. Predicate: Law enforcement on most reservations 
1a poorly handled because: (1) there are far too 
few police to do ·the job; aad (2) these police 
lack trainiag, proper equipment and support. 

Ezamplea: Pine Ridge Jteeervation, South Dakota; 
San C4rloa Apache Reservation (Arizona); Ft. Peck 
lleaervation (Montana). · 

In'i,ui;:x: Detemne frOC!l !ureau of Indian Affairs, · 
Prevention and Enforcement Services branch whether 
increased funding for Indian law enforcement programs 
la beiog sought, and what support ~be ~uatice Departmene 
could lend to aucb an effort. Determine from t..E.A.A. 
the level of current aupportfor Indian prograu and 
whether increases would be appropriate. Detendae • 
from 1'.B.I. and Marshals Service whether tr•fntng bu 
been given to Indian law enforcemenc personnel, and 
whether such a progra11 (if any) should be upaded • 

. Aetton:(JSup;,ort any Interior appro•h to 0MB or Congre•• 
for increased funding for Indian law enforcement aervicea; 
(2) Encourage L.I.A.A. to give greater priority to • 
Indian law enforcement progr~; (3) DeYelop trailllng 
programa by F.B.I. or other departmenul units tailored 
to the apecial eeeda of Indian police. 



• 
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c. PrQdieate: Litigation challenging the right 
• of s~te prisons to regulate the religious 

and culturat expression of inmates 1• soon 
likely to reach the federal system. Therefore, 

··a re-examination of Bureau of ?rison policy in 
this area is indicated~ 

/' Ex~les: Tcterud v. Gillman (Iova) and Crowe •• 
Eri c·~ (South Dakota) both involved regulation• 
which have the effect ·of.preventing Indian inmate• 
fro2 wearing. their hair in the traditional long. 
braided atyle. 

J_ngutn: Determine the · Bureau of Prison•• view 
of thia iasue, and whether a chaage in policy 
would be necessary or desirable to give the 
broadest poss1ble ·latitude to Indian re11g1oua 
and cultural eapna'61on • . 

Action : Q'lan.ge Bureau of Prison regulation• to 
permit religioualy grounded conduct (iacludlag 
bair atylea) of todian iamat•• • 

.. . ·. ., . 
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December 6, 1972 

Dear Dave: 

In further reapon•e to your letter of November 10, I have diacu••ed 
this •uggestlon with Leonard and with the Department of Justice people. 

It ha• been our view that better services could be rendered the Indians 
under the or1anisation. While the amount of Indian litigation 
pending at any time h limited, it• b very broad. By the 
peraonnel of the Land and Natural Resources on Indian cases 
where required, the Department of Ju•tice h able to use attorneys with 

in various subject• which would not be possible if a separate 
Indian were created, For example, the Department has pending 
one or two cases involvinl survey• of Indian allotments. The factual 
and legal are aub•tantially the same as in dealln1 with 

of other federal lands. All of the cases of thb nature are not 
•ulficle11t to keep one attorney occupied full time, but they do Ju•tify an 
attorney considerable time to become acquainted with the aub-
Ject. If the one or two cases involvill& Indian lands were assigned to a 

Divisloa, it could not be expected that the attorney there would 
be as well qualified to handle survey cases as an attorney of the Land 
and Natural Divtaion who would be more experienced in the 
field. 

If a Indian Divtalon were created, it would be a very small 
divi•ion. Experience that the volume of Indian work varies 
1reatly from year to year. Such a small would have very little 
fiexlblllty in the as•i1nment of cases to attorney• and mi1bt find it ex• 
tremely difficult to handle the fiuctuation• in the volume of the work. 
With a staff the normal turnover of personnel could cause 
very serlou• interruption•• 

These only illustrate the problem• which we would ezpect 
to incur if an Indian were created within the Department. 

Of couree the Truat Coun•el, as you recopllse, la the real answer 
in the long range, and we hope that with the new Con1ress as1emblln1 
thls needed reform will have another and better chance. 
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Dave, you ehould alway• feel free to identify partleularly dgnUicant 
or landmark ca•ea where In your opinion the 1overnment'11 poaition 
la crucial to the protection of Indian ri1bta •· and brlna them to our 
attention. I hope you Join u11 ln belng pleaaed at the government. 
briefs ln the Pyramid Lake, Meecalero. McClanaban, Tonaaket and 
Kahn caaea now pendln1 ln the Supreme Court. We flnd Kent 
furthermore, to be an attractive and poaitlve new man ln the atrate1lc 
po•ltlon be occupl••• 

Mr. David H. Getcbea 
Dlrectlq Attorney 
Native Amerlcan Rl1hta Fund 
1506 Broadway 
Boulder, Colorado 80302 

Cordially, 

Bradley H. Patteraon, Jr. 



No•ember 14. 1972 

Dear Daft: 

I appreciate bafllll ,our letter of tbe 10th 
aad will ••• what kind of reac:tloa it evoke• 
and will be back la toacb with yo-. 

With cordial peracmal re1ard•• 

Sblcerely. 

Brad Patter•on. Jr. 

Mr. DaYid H. 
Dlnctlac Attoney 
Native Americaa Rl&ht• Fund 
l 506 Broadway 
Boulder. Colorado 80302 



Director ..., 
!)avjd l'I. Getches 
•Dti,,tity Director 
John E. Echohawk 

Attorneys 

Native American Rights Fund 
1506 Broadway• Boulder, Colorado 80302 • (303} 447-8760 

Joseph J. Brecher 
Thomas W. Fredericks 
RoyS. Haber 
Daniel H. Israel 
Yvonne T. Knight 
Scott E. Little 
Douglas R. Nash 
Robert S. Pelcyger 
Thomas L. Smithson 
Charles F. Wilkinson 

10 November 1972 

Assistant to the Director 
Joan L. Carpenter 

Mr. Bradley Patterson 
The White House 
Washington, D.C. 20009 

Dear Brad: 

It was good to see you, although briefly, at the 
recent meeting of the National Congress of American Indians. 

For some time attorneys on our staff have been 
discussing ways in which better legal representation might 
be provided for American Indians. Of course, the administra-
tion's Indian Trust Counsel Authority proposal is an 
excellent way to achieve such results, but Congress has not 
seen fit to make it a reality. We believe the spirit of the 
Indian Trust Counsel Authority proposal can be implemented 
administratively, however, specifically, we urge considera-
tion of establishing a division of the Department of Justice 
which would handle exclusively. the representation of Indian 
tribes and individuals in cases in which they are not adverse 
to the United States. A similar unit within the Interior 
Department Solicitor's Office would be set up exclusively 
for the advocacy of Indian interests; the client would be 
the Commissioner of Indian Affairs, not the Secretary of 
Interior. 

The cases that the Solicitor's Office for Indian 
Affairs and the Indian Division of the Department of Justice 
would handle would not be limited to natural resources 
protection. A major area of litigation against the states 
as you are aware, concerns excessive assertions of state 
jurisdiction over Indians. This, and other problem areas, 
would be important fields of activity for the new units. 

The proposed unit would have 1 the sole responsibility 
of advocating Indian interests. They would not be responsi-
ble in any way for the defense of claims against the United 
States or against federal officials, nor would they assume 
any position which would be adverse to Indians. Such repre-
sentation and advocacy would be handled by other units within 
the Justice and Interior Departments. The offices would work 
closely with Indian tribes, apprise them of their legal 

Of Counsel 
Reid Peyton Chambers 
Vine Deloria 
Thomas N. Tureen 

Washington Office 
1n2 N Street. N.W. 
Washington, D.C. 20036 
(202) 785-4166 

Staff Attorney 
L. Graeme Bell Ill 

rights and responsibilities and work closely with them and 
their private attorneys to prosecute claims against the states 
and private persons, as well as defending them in litigation 
with such non-federal parties. ~F~fb. 

<:) ('..,. 
0, 
21 - ,,. _.... 
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I will not dwell on instances in which the United 
States has been unable to give its undivided support for 
Indian interests in litigation. These instances are well-
documented in congressional hearings and, of course, in Reid 
Chambers' "Study of Administrative Conflicts of Interests in 
the Protection of Indian Natural Resources." Testimony by 
officials of this administration before congressional 
committees has been most candid in recognizing the existence 
of institutional conflicts of interests and the difficulties 
of the Departments of Interior and Justice in this regard. 
The President's statement on this subject in the July, 1970 
Message to Congress convinces me that you well understand 
the problem. 

In implementing the proposed changes, a talent 
search for capable and vigorous attorneys would be launched 
both within and without the existing departmental structure. 
Those persons presently in other divisions of the Justice 
Department and within the Interior Department Solicitor's 
Office who have proved not only their abilities but their 
willingness to advocate strongly on behalf of the American 
Indian interests would be easily identifiable. Someone in 
each of the regional offices of the Interior Department 
Solicitor could be assigned the task of Indian advocacy 
and would be responsible primarily to the Indian Solicitor's 
Office, while perhaps under the administrative direction of 
the Regional Solicitor. Finally, it might be wise to 
consider locating the Indian Division of the Department 
of Justice physically apart from the existing department 
office. Location of the office in the West might enhance 
its credibility and underscore its independence from other 
divisions of Justice which sometimes find themselves 
representing interests adverse to Indians. 

I hope you will give serious consideration to this 
proposal, or some variation of it, as a way to develop 
concept of the Indian Trust Counsel Authority without 
legislation. I recognize that much of the argument for 
Indian Trust Counsel Authority legislation may be lost if 
the proposal is put into effect, but there are two answers 
to this argument. First, a separate budget and institution-
al independence still may be necessary qr desirable for the 
proper functioning of Indian legal representatives. Second, 
the administration's creation of the new arrangement can 
be cited as evidence of the urgency for change and an interim 
solution which might provide the personnel and structure for 
the Indian Trust Counsel Authority. 
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If you would like to discuss these matters further 
with me or others in our office, we would welcome the oppor-
tunity to speak with you about them. 

DHG/mcp 

cc: Reid Chambers 
L. Graeme Bell 

David H. Getches 
Directing Attorney 



ASSISTANT ATT'ORNEY GENERAL 
LAND ANQ NATURAL Rl!SOURCEII 

DIVISION 

Mr. Bradley Patterson 
The White House 
Washington, D. C. 20009 

~epartnwd of Justice 
-~ ~.G!. 20530 

November 27, 1972 

Dear *· ,.Pat:t?eree,u ~\vt 1 
This is in response to your memorandum of November 14, 

1972, enclosing a copy of a letter dated November 10, 1972, from 
David H. Getches, Esquire. 

Mr. Getches suggests, insofar as this Department is 
concerned, that a division be established which would handle 
exclusively the representation of Indian tribes and individuals 
in cases in which they are not adverse to the United States. 
Similar suggestions have received the consideration of this 
Department from time to time, but from a practical standpoint 
we have not felt they were meritorious. 

It has been our view that better services could 
be rendered the Indians under the present organization. While 
the amount of Indian litigation pending at any time is limited, 
its scope is very broad. By using the personnel of the Land 
and Natural Resources Division on Indian cases where required, 
we are able to use attorneys with expertise in various subjects 
which would not be possible if a separate Indian Division were 
created. For example, we have pending one or two cases 
involving surveys of Indian allotments. The factual and legal 
questions are substantially the same as in cases dealing with 
surveys of other federal lands. All of the cases of this nature 
are not sufficient to keep one attorney occupied full time, 
but they do justify an attorney spending considerable time to 
become acquainted with the subject. If the one or two cases 
involving Indian lands were assigned to a separate Division, 

....___ 
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it could not be expected that the attorney there would be as 
well qualified to handle survey cases as an attorney of the 
Land and Natural Resources Division who would be more experienced 
in the field. 

If a separate Indian Division were created, it would 
be a very small division. Experience has shown that the volume 
of Indian work varies greatly from year to year. Such a small 
division would have very little flexibility in the assignment 
of cases to attorneys and might find it extremely difficult to 
handle the fluctuations in the volume of the work. With such 
a small staff the normal turnover of personnel could cause very 
serious interruptions. 

These suggestions only illustrate the problems which 
we would expect to incur if an Indian Division were created 
within this Department. If the Indians feel that a separate 
unit should be created to furnish them legal representation, 
we believe the creation of an independent agency, such as the 
Indian Trust Counsel, would be preferable to the creation of 
a separate division within this Department. 

Sincerely, 

Kent Frizzell 
Assistant Attorney General 
Land and Natural Resources Division 
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F.o• .n l>J-t,O 
(Ed. 4-26-6') 

UNITED STATES GOVERNMENT DEPARTMENT OF JUSTICE 

Memorandum 
TO 

FROM 

Wallace H. Johnson 
Assistant ·Attorney General 
Land and Natural Resources Division 
Marsha 11 L. Mi 11 er ,.J("J 
Associate Deputy Attor~ey General 

SUBJECT: The Land Division and Indian Litigation 

DATE: January 30, 1974 

There seems to be a good deal of dissatisfaction within the 
Indian leadership over the handling of Indian litigation, especially 
water rights cases, by the Land Division. It may be that those most 
dissatisfied are also the most vocal, and of course some dissatisfaction 
is to be expected no matter how good a job the division does. I believe, 
however, that at least some of the dissatisfaction is justified and that 
solutions should be found. 

The Indian Trust Council solution proposed by the President in 
1971 is not receiving much support from the Indian community and appears 
uncertain of passage. Needed changes in Interior 1 s organization also 
appear unlikely at this time. So what can be done within the general 
existing structure of the Justice Department and, more particularly, 
within the Land Division? 

As you well know, one of the problems is that the division has 
only recently been attracting higher caliber lawyers. Moreover, attorneys 
within the division do not usually consider Indian cases as their first 
line of work, or even as an important part of their work. This may not 
even be a wrong attitude in view of the division 1 s overall priorities, 
but it is likely to work real hardship in particular cases. 

One solution might be to follow the lead of the Civil Rights 
. Division by setting up a special group within the division to handle 

cases primarily for the Indian interest. This is also in line with prior 
approaches of theTand Division. When the Indian Claims Commission was 
set up the division established a special section to litigate against the 
Indian Tribes in Claims Commission cases. Similarly, the division has 
a special and highly competent section on Marine resources, an area of 
law able to attract talented men to the division. 



-..--...:.--- - ----------

l 

-2-

It should be possible to attract a small group of talented 
lawyers interested in water rights and Indian rights who would concen-
trate in these areas, much as has been done with marine resources. 
Persons in the division who are handling Indian cases, but who have 
no special interest (or competency) in them could be relieved of those 
duties. 

The section should have sufficient staff to do the Indian work 
presently done by the general litigation section and the appellate 
section including a good part of the inland water litigation where 
Indian interests are a major interest at stake. Those few water rights 
cases not concerning Indians could be handled by the general litigation 
section and the appellate section as in other cases. The location of 
the Indian Section as part of thi Land Division should let it draw on 
the experience and advice of the rest of the division and contribute to 
the rest. 

These suggestions are only tentative, since I have only dealt 
with Indian affairs for a couple of months, but I do hope they will be 
helpful. 

I 



United States Department of the Interior 
BUREAU OF INDIAN AFFAIRS 

WASHINGTON, D. C. 20245 

L_egislation 

Memorandum 

To: Central Office Directors 
All Area Directors 
• A11· _Agency S.upetintendents 

From: Commiss'ioner of Indian Affairs 

SEP 5 1974 

Subject: Preliminary Legislative Program for First Session of the 
94 th Co_ngres s . 

We have been requested by the Legislative Counsel's Office to 
submit no later than October 14, 1974, items which we wish to 
have incorporated in the Department's Preliminary Legislative 
Program for the First Session of the 94th Congress. Please submit 
your suggestions in the same format as in previous years (copy 
attached) through the following channels: 

Superintendents thro_ugh Area Directors 

Area Directors through Commissioner of Indian Affairs 

Central Office Directors to the Co_ngressiona.1 and 
Legislative Affairs Staff 

It is especially important that any legislative items involving 
additional cost to the Federal government, and the amount of ·funds 
required, be included. 

The above information should reach the Congressional and L_egisl ati ve 
Affairs Staff no later than October 4, ·1974: 

Your cooperation will be appreciated. 

Enclosure 

,-,...., 
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Save Energy and You Serve America/ 
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E}fil!IBIT 

INDIAN AFFAIRS 

PART I PRESIDENT'S PROGRAM PROPOSALS 
.: . 

1, .To provide for the econo~~c development and management of the 
resources of individual Indians and Indian tribes, and for other 
purposes (ttindian Resources Development Act") -- This J.egislation 

··, 

is needed to remove many of the economic barriers which surround 
Jndians, closing them off from fullest development and use of their 
.resources. It will enable Indians to enter ·;the money markets of 

• the ' Nation to secure the capital so essential to individual e.nd 
community development~ It also ·provides a method.of consolidating 
into economical usable units trus~ lands that often are seriously 
checkerboarded as a result of allotment processes. 

·This proposal was submitted in the first session of the .. 90th 
Congress and introduced ass. 1816 and H.R. 10560. Hearings were 
held in both the Senate and the House but no action was taken. 

Estimated cost $525 million. 

PART II - ALL OTHER PROPOSALS 

2. To settle the land claims of Ala.ska Natives, and for other 
purposes -- This pro~osal would provide a means of resolving the 
Nati~ land ownership problem. 

This proposal was submitted in the first session of the 90th 
Coc.gress and introduced. ass. 1964 and R.R. 11213. Also introduced 
were similar bills s. 2020 and R.R. 11164, which are not considered 

. adequate. No action . 

. -The costs of this proposal cannot be estimatedo 
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9.3D CONGRESS H R 16058 2oSESSION • • • 

IN THE HOUSE OF REPRESE:N·rrATIVES 
JULY 22, 1974 

Mr. ULLMAN introduced the following bill; which was referred to the Com-
___ mitt.ee on w·ays and :Means 

A BILL 
To amend the Internal Revenue Code of 1954 to proYide the 

·, same tax tre~tment for recognized Indian tribes as are 
applicable to other governmental units. 

1 Be it enacted·bY the Senate and !louse of Representa-

2 tives of the United States of America in Cong-ress assembled, 

3 That this Act may be cited as the "Indian Tribal Govcrn-

4 mental Status Act". 

5 . FINDINGS AND DECLATIATION OF l'UHPOSE 

6 .SEc. 2. The Congress finds that-
. . 

(a) the .governmental status and powers of Indian 

8 tribes have been repeatedly recognized and affirmed by 

9 tho Congress, the executive brancl1, and the courts from· 

10 the earliest days of the Republic, and 

*I-0 
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(b) notwithstanding such recognition, Indian tribes 

are subject to certain Federal taxes from which States 

and subdivisions of States are exempt, and 

( c) the exemption of Indian tribal governments 

from such taxes would be ,consistent with the Federal 

laws and treaties recognizing the governmental status 

of Indian tribes and with the role of Indian tribes in 

providing public services to Indians. 

RETIREJIEXT IXCO:\IE 

10 SEC. 3. Subsection (f) of section 37 of the Internal 

11 Revenue Code of · 1954 ( relating to the credit given for 

12 receipt of retirement income from a public retirement sys-

13 tern) is amended by inserting after "a · possession of the 

14 United States," "a recognized Indian tribe,'_'. 

15 CONTRIBUTIOXS TO CAN'DIDATES FOR PUBLIC OFFICE 

16 SEC. 4. Paragraph (4) of -subsection (c) of section 41 

17 of the Internal Revenue Code. of 1954 (rclnting to credits 

18 and deductions for political contribution~) is amended by 

19 inserting afttr · ''States", ":my -recognized Indian tribe,". · . . 

20 INTEREST ON GOVEHNMENTAL OBLIGATIONS 

21 . SEC. 5. (a) Subsection (a) of section 103 of the 

22 Internal Revenue Code of 1954 (relating to exclusion of 
. . 

23 interest on certa~n governmental ohligations) is amended 

24 _by striking out "or a possrssion of the U nitcd States," in ;: 
°' , • I ,> 
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• l clause ( 1) and inserting in lieu thereof "a possession of the 

2 United States, or a recognized Indian tribe,". 

3 (b) Subsection ( c) of section 103 of the Internal Reve-

4 nue Code of 1954 is amended • by . inserting after "a gov-

5 ernmental unit'' in clause A of paragraph (3) "(including a 

6 recognized Indian tribe) ". 

7 

s · 
INCOME OF GOVERNMENTS 

SEC. 6. Subsection (a) of section 115 of the Internal 

9 Revenue Code of 1954 (relating to the exclusion of income 

10 accruing to governments) is am~_nded by striking out ''or 

11 any political subdivision thereof" in clause ( 2) and inserting 

12 in lieu thereof "or any recognized Indian tribe, or any politi-

13 cal subdivision of any of the foregoing,,. 

14 SCHOLARSHIPS .A.ND FELLOWSHIP GRANTS 

15 SEC. 7. Subparagraph (iv) of subparagraph (A) of 

16 paragraph ( 2) of subsection (b) of section 117 of the In-

17 tenial Revenue Code of 1954 (relating to the exclusion of 

18 . scholarship_ and fellowship grants from gross inoome) is 

, 19 amended by inserting after "a possession of the .United 

20 States," "a recognized I~dian tribe,". 

21 DEDUCTIO:N" FOR TAXES 

• 22 SEC. 8. raragraph (3) of subse·ction (b) of section 164 

23 of the Internal Revenue Code of 1954 (relating to deduction 

24 of certain taxes from inco~ne tax) is amended by inserting 
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1 ·after "a possession of the United States," "a· recognized 

2 Indian tribe,". I f f•t 

3 I' CHARITABLE CO~TRIBUTIONS 

4 SEC. 9. Subsection ( c) of section 170 of the Internal 

5 RevenueWSU'de of H)'5'4 1fd·0fining the term "c~arita:ble con-

6 tribution") is amended by inserting after "a possession. of 

7 the United States," in clause _"{ 1) "a recognized Indian 

8 tribe," and by inserting after "the District of Columbia," 

9 in clause ( ~) (A) "a recognized Indian tribe,". • 

10 TAXATION OF El\fPLOYE'E ANNUITIES 

11 SEC. 10. Ruhp:ungmph • (ii) of snhpnragrnph (A) of 

12 ',]~nrngrn11h ( 1) of snhsection (h) of section 403 of . the 

13 Intcnrnl ReYeuue Code of 1954 (rclnting to taxation of 

14 certain employer contribnti_ons for employee annuities) 1s 

15 amended by inserting after "a political subdiYision of a-State," 

16 ''any re~ognized Indian tribe," . 

• 17 TRAXSI:;,ERS FOR PUBLIC, CHAUITAllLE, AXD RELIGIOUS 

18 USES 

19 SE~. 11. Paragmph ( 1 ) of snhsrction ( n) of section 

20 2005 of the Iutrrn.il Rcve1·mc Codl' of 195-! (relating to 

21 deduction from taxahle _estate of gifts to rertnin govcrnmrntal 

22 bodies) is amended by inserting · after 

23 recognized Indian tribe,". 

"Territory," "any 
. FO 

I 



\ 

5 

1 CITARITABLE AND Sll\III,.\.R GIFTS 
. . 

-- 2 SJ<:c.12. (a) Parngraph (1) of subsection (n) of section 

3 252j of the · Iutcrnal lh-n·m1c Code of 19j-1 (rdati11g to 

4 deduction from taxable gifts of gift::: tu govermttt'11tul hudics) 

5 is l;lll,).ended I_Jy insertiug nftcr "Tctrit6~·y ," '\my recognized 

6 Indian tribe,"~ 

7 (b) Paragraph ( 1) of subsection (·b) of section 2522 

8 of the I11tcr11al Revenue Cude of 19fr! ( relating to deduction 

9 from taxable gifts of gif~ to governmental bo~ies) is 

10 amended by inserting after "Territory," "any recognized 

11 Indian tribe,". 

12 

13 
--·--~ .. 

14 

15 

16 

17 

18 

RET.\ITJEm:;' EXf'TSE 'l'.\X 

SEC. lH. Section 40:,:1 of the T11tcnrnl Rcvrrnw Coclc of 

l~f>4 (relnting to cx<'mptiou from r<'tailcri-' <'X<·i~e tax) i~ 

amended Ly inserting nfter "Territory of the Fuitcd Sh1tcs," 

"any recognized Indian tribe,". 

MANUFACTURERS' EXUISE T.L"'C 

SEC . . 14. Subsection (a) of section 4221 of the 

' 19 Intenial Revennc Code of 1954 (relating to exemption from 

20 manufactnrers' excise tax) is amenckd hy dcJeting after para-

21 gm11h (4) the worcl "or", :ulding after paragraph (5) the 

22 word "or", and inserting the following paragraph ( G) : 

, I 
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1 " ( 6) to a recognized Indian tribe for its exclusive 

2 use." 

3 . REGISTRATION 

4 SEC. 15. Paragraph ( 1) of subsection (b) of section 

5 4222 of the Internal Reve1me Code of 1954 (relating 
. 

6 ,to ,1,egititrotion -for '4}~0111 -t-n~free sales) is amended . by 

7 inserting after "local government" in each instance "includ-

8 ing any recognized Indian tribe) ". 

9 SERVICES AND PACILITIES TAX 

10 SEC. 16. Section 4292 of the Inten1al ReYenue Code 

11 of 1954 (relating to exemption from certain communication 

12 .excise taxes) is amended by iBserting after "Territory of the 

13 United States," "recognized Indian tribe,". 

14 DEFINITIONS 

15 SEC. 17. Paragraph (1) of subsection (c) of section 

16 . 4482 of the Internal Revenue Code of 1954 (relating to 

17 definitions applicable for use tax on certain highway motor 

18 vehicles) is amended by inserting after "a Territory of 

19 the U nitcd States," "any recognized Indian tribe,". 

20 TAXES ON' SELF-DEALIKO BY PlUVATE l•'OUND.ATIOXS 

21 SEC. 18. Paragraph ( 5) of subsection ( e) of section 

.22 4946 ( relating to taxes on certain transactions between 

23 private foundations and government officials) is amended by 

States," "nn 
,fOt 

• 24 inserting after "possession of the U uitcd 

25 recogniz"ed Indian tribe,". I ,_ ., 
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1 CERTAIN TAXES ON S-\T,ES AND SERYICE'S 

2 SEC. 19. Snhparngrnph (C) _of parngrnph (2) of snb-

3 section (h) of scetion G-!1 G of the Internal RcYennc Code of 

4 1954 (relating to overpay1~1ents of certain taxes on sales and 

• 5 services) is amended by inserting after "local government" 

6 iu each im;taucc "(i11dudiug auy n.•cogub:c<l Imlinu tribe)". 

7 GASOLINE USED OX F .AR::\IS 

8 SEc. 20. Subparagraph (.A) of paragraph ( 1) of sub-

9 section (h) of ~cdio11 G-!:!O of the Internal Hcveuue Code of 

10 195-! (relating to payments made iu couucetiou with gasoline 

11 used on fanns) is amended by inserting after "political sub-

12 division of a State," "any recognized Indian tribe or 

13 subdivision thereof,". 

14 GASOLINE USED FOH CETIT.AlN NONIIIGIIWAY PURPOSES 

15 OR BY LOCAL TRANSIT SYS.TEl\IS 

16 SEC. 21. Snliparag-raph ( .. \) of p,uagrnph (1) of snh-

17 seetion (i) of :,;t•diou G-!21 of the I11tt•rnal Ren•unc Code 

18 of HJ5-! (rt'lati11g to payments made i11· connection with 

19 gasoline used for certain nonhighway purposes) is amended 

20 by inserting after "politil'nl subdivision of n Stnte," "nny 

21 recognized Iudim1 trilw or snbtlivbiou tlicn.'ol',". 

22 LUllHICA'fI.XG OIL xo·r USED lX IIIGIIW.AY :i\IOTOR V.EllICLES 

23 SEC. 22. Suhparngrnph (A) of paragraph . ( 1) of snb-

24 section (g) of section 6-124 of the Internal Revenue Code 

25 of 1954 (relating to pnynwuts made in connection with 
/ 
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1 lnhricn ting oil) is amrml<1 d hy inserting :iftrr "politirnl snh-

2 • 1· • • f • c '' " • l I 1· '1 1 ( IVISIOll O :1 .~tatr., nny r('cog111Z('( . II( lllll tn )(• or Sil )-

3 division lhrrcof,". 

4 FUELS NOT USED FOR TAXABLE PURPOSES 

5 SEC. 23. Subparagraph (A) of paragrnph (1) of snb-

6 i .sect.ion (.f) of Jmction .6427 .of the l1it.01mal .Jl~vomw Code 

7 of 1954 (relating to payments made in connection with 

8 fuels not used for taxable purposes) is amended hy insert-· 

9 . ing after ''politi~al subdivision of a State," "any rccog-

10 nizcd Indian tribe or subdivision thereof,". 

11 · DEFINITION 

12 SEC. 24. For the pnrposrs of this Act, the term "rec-

13 ognizrd Indinn tribe" mcnns nny trihc, hand, commnnity, 

14 ! village, or group of Indians or Alaska Natives which is 
I 

15 recognized by the United States as · performing govern-

• 16 mental functions. 

17 EFlt'BCTiVE DA'l'B 

18 SEC. 25. The effective date of ·this Act shall be J anu-

19 i ary 1, 1975. 

I • 
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930 CONGRESS H R 16058 2o SESSION e • 

A BILL 
To amend t11e Internal Revenue Code of 1954 to 

provide the same tax treatment for recog-
nized Indian tribes as are applicable to other 
governmental units. 

By ~1r. ULLMAN 

JULY 22, 19i4 
Referred to the Committee on Ways and Means 

.. 
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~egislation 

United States Department of the Interior 
BUREAU OF lNDlAN AFFAIRS 

WASHINGTON, D. C. 20245 

SEP 5 1974 
Memorandum 

To: 

From: 

Subject: 

All Tribal Chairmen 

Commissioner of Indian Affairs 

Preliminary Legislative Program for First Session of the 
94th Congress. 

We have been requested by the Legislative Counsel's Office to 
submit items to be incorporated in the Department's Preliminary 
Legislative Program for the First Session of the 94th Congress. 
We must have any items that you want made a part of the Department's 
Preliminary legislative program for the 94th Congress no later than 
October 4, 19.74. Ho,·:e\:rer,· i·:c t\!elcomc at any time mty legisl:-!.tivc 
proposal that you might wish to submit and those · propos·als will have 
our careful consideration. You need not draft the legislative 
language but as complete as possible explanation of your proposals 
would be appreciate.d. 

You may wish to consult with your superintendents about your 
legislative proposals and may submit them thro_ugh the agency and 
area offices if you wish. 

Whenever possible, proposed legislative items involving additional 
cost to the Federal government should set out your best estimate 
of that increased cost. 

Your advice on needed l_egislati ve proposals is_ greatly valued. 

• . SERVE 
i" ,ERICA'S 

/ ·NERGY 

Save Energy and You Serve America/ 
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OCT 3 O 1974 

1. Environmental Message 

a. National Land Use 
S. 924 - R.R. 4862 

b. Mined Area Protection 
S. 923 - R.R. 4863 

c. DNR 
S. 2135 - R.R. 9090 

d. Mineral Leasing Law 
S. 1040 - R.R. 5442 

e. BLM Organic Act 
S. 1041 - R.R. 5441 

f. Wild & Scenic Rivers 
S. 921 - R.R. 4864 

g. Big Cypress ' 
S. 920 - R.R. 4866 

h. Predator Control 
S. 887 - R.R. 4759 

i. Endangered Species 
S. 1592 - R.R. 4755 

2. Indians 

a. Indian Financing Act 
S. 1341 - R.R. 6371 

b. Trespass & Trader Bill 
S. 1344 - R.R. 6375 

c. Indian Trust Counsel 
S. 1339 - R.R. 6374 

d. A/Secy for Indians 
S. 1345 - R.R. 6373 

e. Transfer of Programs 
S. 1343 - R.R. 6372 

f. Transfer of Fed. Emp. 
S. 1340 - R.R. 6553 

g. Amend Johnson-O'Malley 
S. 1342 - R.R. 6376 

h. Indian Block Grants 
S. 2038 - R.R. 9011 

3. Energy Message 

a. Deepwater Ports 
S. 1751 - R.R. 7501 

b. Natural Gas 
S. 2048 - R.R. 7507 

c. Santa Barbara 
S. 1951 - R.R. 7500 

d. Rights-of-Way 
S. 1041 - R.R. 5441 

e. Emergency Petro. Act 
S. 2589. ~-. ia~o31 c;' 

Proposal Senate Action* House Action* Public 
to Cong. Hrg. Rptd. Floor Hrg. Rptd. Floor Law 
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*Reported and passed bills a.rt J~ ~ecess~ri~y identical 

or under same bill number as :!lln1strat19n s proposal. 
H-Subcommittee voted to report Full Co!IlIIlJ.ttee. 




