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OFFICE OF THE DEPUTY ATTORNEY GENERAL
WASHINGTON, D.C. 20530

March 20, 1974

Mr. Bradley Patterson
White House
Washington, D.C. 20500

Dear Mr. Patterson:

Enclosed is a revised version of the proposed bill to amend
43 U.S.C. 666, and of the proposed bill to authorize suits against
States as parens patriae for the adjudication of federally reserved
water rights, together with comments, for your information. The
revised drafts will replace the bills originally drafted.

Yours very truly

L

Hermine Herta Meyer
Attorney
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A BILL

To amend Section 666 of Title 43 United States Code to exempt Indian water
rights held in trust by the United States, and for other purposes.

Be.itenacted by the Senate and House of Representatives of the
United States of America in Congress assembled.

(1) Section 666 of Title 43 United States Code is hereby amended
to read as follows:

(a) Consent is given to join the United States as a defendant in any
suit (1) for the adjudication of rights to the use of water of a river system
or other source, or (2) for the administration of such rights, where it
appears that the United States is the owner of, or is in the process of
acquiring, water rights, and the United States is a necessary party to
such suit.

(b) Any suit brought in a Staté court in which the United States shall
have been joined in accordance with this section shall, upon application made
by the United States, be removed to the District Court of the United States
for the District in which such action shall have been brought, and shall not
be subject to remand as long as the United States remains a party defendant
in such suit.

(c) Nothing in this section shall be construed as authorizing the
joinder of the United States in any suit involving any water rights held
in trust by the United States for any Indian, or any Indian tribe, band, or

community.




(2) Subsections (b) and (c) of Section 666 of Title 43, United States
Code, shall become Subsections (d) and (e) respectively.

(3) Section 1346 of Title 28, U. S. Code, is hereby amended by adding
Subsection (g) to read as follows: The district courts shall have original
jurisdiction of any civil action against the United States (1) for the
adjudication of rights to the use of water of a river system or other
source, or (2) for the administration of such rights, where it appears
that the United States is the owner of, or is in the process of acquiring,
water rights..

Nothing in this Subsection shall be construed as authorizing an action
against the United States in any suit involving any water rights held in
trust by the United States for any Indian, or any Indian tribe, band, or

community.




COMMENT

Re: A Bill to amend Séction 666 of Title 43, United States Code, and
for other purposes.

43 U.S.C. 666 permits to join the United States as a defendant "in
any suit (1) for the adjudication of rights to the use of water of a
river system or other source, or (2) for the administration of such
righfs, where it appears that the United States is the owner of or is in
the process of acquiriﬁg water rights by appropriation under State law,
by purchase, by exchange, or otherwise, and the United States is a
necessary party to such suit."

The legislation was sponsored by Senator McCarran. From his state-
ment in the Senate it might appear fhat the purpose he had in mind was
the waiver of sovereign immunity of the United States in staté adjudications
of water rights acquired under State law. He particularly mentioned
water rights acquired from former owners who were subject to such suits.
He found it neither fair nor just that the United States should have a
better right than the former owners.

Unfortunately, the wording of the statute is not very clear and
permits a broad interpretation. The court decisions in which the statute
was directly in issue serve as a good example for the uncertaiﬁties and
confusion created by the statute. .

43 U.S.C. 666 permits to join the United States in any suit for the

adjudication of water rights. This seems to say that the suit may be

—




pending in a state or federal court, and therefore, by implication,
create jurisdicfion Of‘SUCh suits in federal district courts.

However, in "In re Green River Drainage Area," 147 F.S. 127

(D. C. Utah, Central Div. 1956), District Judge Christenson held that
this'1anguage alone did not confer jurisdiction on the federal district
courts.

‘The Green River case involved an action for the "general determina—
tion" of certain water rights under State law initiated by the State
Engineer of Utah in a State court in which the United States was joined
as a party defendant. The United States filed a petition for removal to
the U. S. District Court. The State Engineer interposed a motion to
remand.

Judge Christensdn pointed out that Senate Bil1l 18, 82nd Congress,
First Session, upon which 43 U.S.C. 666 is based, originally contained
a provision giving the United States the right of removal to the federal
courts of any such suit in which it is a party, but that the removal
provision was omitted from the final version. In his opinion, this
omission indicates that water adjudication suits brought against the
United States under Section 666 should not be subject to removal merely
because the United States is a party, but that there has to be reference
to existing law. The general removal statute, 28 U.S.C. 1441, permits
the removal from a State court to a U. S. District Court only in such

actions in which the district courts have original jurisdiction.
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Therefore, in the Green River case the crucial question was whether the
district courts had jurisdiction of actions against the United States
for the adjudication of water rights.

The United States took the position that jurisdiction existed
pursuant to Art. III, Section 2 of the Constitution of the United States
which provides that the judicial power of the United States extends to
controversies to which the United States shall be a party. This position

seemed to find support in State of Minnesota v. Hitchcock, 185 U.S. 373,384

(1902), where the Supreme Court considered this constitutional provision
as sufficient to vest it with jurisdiction of cases in which the United
States is either a party plaintiff or defendant.

However, Judge Christenson.found that Art. III, Section 2 of the
Constitution is self-executing only as regards the jurisdiction of the
United States Supreme Court, but that the jurisdiction of the inferior
courts is dependent upon statute. The applicable provisions are
28 U.S.C. 1345 and 1346, 28 U.S.C. 1345 concerns cases in which the
United States is the plaintiff. It reads:

"Except as otherwise provided by Act of Congress, the district
courts shall have original jurisdiction of all civil actions,
suits or proceedings commenced by the United States, or by
any agency or officer thereof expressly authorized to sue by
Act of Congress."

No such general jurisdiction has been vested in the United States district
courts of actions in which the United States is a defendant. The reason

therefor is, of course, that the United States cannot be sued except where

Congress consents. Therefore 28 U.S.C. 1346 enumerates the cases against
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the United States of which the district courts have jurisdiction. Suits
for the general determination of water rights are in the nature of suits
to quiet title. At the time the Green River case was decided there were
no federal statutes conferring jurisdiction on the district courts of

an action to quiet title. Consequently, Judge Christenson denied the
petition for removal and remanded the case for lack of Jjurisdiction.

In 1972, Congress‘enacted P.L. 92-562. Section 1 of that Act added
Subsection (f) to Section 1346, Title 28, conferring on the district
courts "exclusive original jurisdiction of civil actions under section 2409
to quiet title to an estate or interest in real property in which an
interest is claimed by the United States."*

Section 3 of P.L. 92-562 added a new Section 2409a to Chapter 161 of
Title 28. Subsection (a) of Section 2409a reads in pertinent part:

"(a) The United States may be named as a party defendant in a

civil action under this section to adjudicate a disputed title

to real property in which the United States claims a# interest,
other than a security interest or water rights. This section

does not apply to trust or restricted Indian lands, nor does

it apply to or affect actions which may be or could have been
brought under . . . section 208 of the Act of July 10, 1952
(43 U.S.C. 666),"**

As can be seen, the statute which permits actions to quiet title

against the United States expressly exempts Indian trust property as well

as water rights.

* P.L. 92-562, § 1, Oct. 25, 1972, 86 Stat. 1176
** pL. 92-562, § 3(a), Oct. 25, 1972, 86 Stat. 1176

.



The reason for excluding lands held in trust for Indians and
Indian restricted lands appears in a letter from Mitchell Melich,
Solicitor of the Interior Department, addressed to Senator Henry M.
Jackson, Chairman, Committee on Interior and Insular Affairs, dated
September 29, 1971, and printed as part of the Legislative History
of P.L. 92-562.* There it is said:

"Second, the Justice proposal specifically excludes lands

held in trust for Indians and Indian restricted lands.

The Federal government's trust responsibility for Indian

lands is the result of solemn obligations entered into by

the United States government. The Federal government has

over the years made specific commitments to the Indian

pecple through written treaties and through informal and

formal agreements. The Indians for their part have often

surrendered claims to vast tracts of land. President

Nixon has pledged his administration against abridging the

historic relationship between the Federal government and

the Indians without the consent of the Indians."**

As reason for the exclusion of water rights from 28 U.S.C. 2409a, it
was mentioned that the United States had consented to be sued in specific
instances in addition to the jurisdiction provided the courts as contem-
plated under the new bill.*** Specific actions of this type are referred
to in subsection (a) of section 2409a, where it is provided that the new
section does not apply to actions which may be or could be brought under

the séctions there enumerated, among them 43 U.S.C. 666.

* 1972 U.S. Code Cong. and Administrative News, 92d Cong., 2d Session,
pp. 4547, 4556-4557 :

*% 1d. 4556-4557
*%% 1d. 4551, 4555




It seems that Congress was under the impression that 43 U.S.C. 666
had conferred jurisdiction in water rights cases against the United
States on the U. S. district courts. However, 43 U.S.C. 666 does not
contain a jurisdictional clause and, as has been shown above, in the
Green River case District Judge Christenson did not accept removal from
a State court for lack of original jurisdiction. The new statute_

28 U.S.C. 2409 which gives the district courts jurisdiction of actions
to quiet title expressly exempts water rights. The result is that there
is no express provision conferring on the district courts jurisdictjon
of actions to quiet title to water rights. This permits a construction
that the United States can be drawn into water rights cases in State
courts, but cannot be sued in an original action in the federal district
courts. It also gives strength to the district court's opinion in the
Green River case that.the elimination of the removal p}ovision from the
final version of 43 U.S.C. 666 was intended to prevent removal foQ\the
sole reason that the United States was made a party defendant in a State
court. '

Moreover, in the two Eagle River cases the Supreme Court held that
43 U.S.C. 666 includes federal reserved rights.* As is well known,
federal reserved rights include Indian lands and water held in trust by
" the United States. No Indian water rights were involved in the Eagle

River cases. But the Indians fear that the Supreme Court's ruling

* United States v. District Court in and for the County of Eagle and
State of Colorado, 401 U.S. 520 (1971); United States v. District
Court in and for Water Division No. 5, 40T U.S. 527 (1971).
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subjecting federal reserved water rights to State court jurisdiction has
exposed their own water rights to adjudication in the State courts. The
Supreme Court's remark that federal reserved rights involve a federal
question which, if preserved, can be reviewed by it after final judgment
by the State court,* is no consolation to the Indians. The Supreme
Court may deny certiorari. But even if it were granted and the final
decision were favorable to the Indians, they feel that they shou]d not
have to go through lengthy and costly litigation, but that their treaties
and agreements with the Federal government entitle them to protection from
being drawn into 1itigation in the State courts.

It has usually been the policy of Congress to protect Indian lands
and water rights against litigation. Thus, when Congress yielded to the
states jurisdiction in civil actions to which Indians are parties, Indian
land and water rights held in trust by the United States or subject to a
restriction against alienation were explicitly exempted.** And when
Congress waived sovereign immunity in actions to quiet title, trué% and
restricted Indian lands were not included.*** The absence of such a
provision in 43 U.S.q. 666 appears as an anomaly and cannot be reconciled
with the usual congressional policy.

In addition,the near impossibility for the United States to remove
an action brought against it under 43 U.S.C. 666 in a State court seems
incompatible with the constitutional plan to create a federal forum for
actions by and against the United States.

* 401 U.S. at 526

** See 28 U.S.C. 1360; 25 U.S.C. 233
*%% See 28 U.S.C. 2409




Through statutes and court decisions a situation has been created
in which the United States can be sued for a determination of water
rights in the State courts, but not in a federal district court, and in
which Indian lands and water are protected against suit in federal courts,
but can be drawn into litigation over water rights in the State courts.
Obviously, such a result cannot have been intended by Congress.
Therefore, there is great need for new legislation which will eliminate
these inconsistencies. The attached draft bill attempts to accomplish
this purpose; It proposes to amend 43 U.S.C. 666 by providing for a
right of removal to the appropriate federal district court upon application
of the United States and by exempting water rights held in trust by the
United States for any Indians; and to amend 28 U.S.C. 1346
to extend to water rights the jurisdiction of the federal district courts

of actions to quiet title in which the United States is a party defendant.

N

Hermine Herta Meyer
O0ffice of the Deputy Attorney General
Ext. 4525




A BILL

To authorize suits against States as parens patriae for the adjudication
of federally reserved water rights, and for other purposes.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That the purpose of this
Act is to simplify and expedite litigation involving federally reserved
water rights.

(a) The district courts shall have jurisdiction of .any action
brought by the United Sfates for an adjudication involving any water
rights reserved by the United States, and of any action brought by any
Indian tribe, band; or community for an adjudication involving any |
water rights held in trust by the United States for any Indian, or any
Indian tribe, band, or community. .

The only necessary party defendant to such an action shall be the
State in which such federally reserved water rights are in dispute, and
such State shall be deemed to represent the interests of all non-Indian
water users claiming under the laws of such State.

(b) If an action brought under Section (a) of this act involves
an interstate stream, the district court shall have jurisdiction to
adjudicate the rights to the use of water from such interstate stream
claimed by any person if such adjudication shall be necessary for a
';omplete resolution of the claims asserted by tﬁe United States, or
the Indian, Indian tribe, band, or community.

The only necessary party or parties defendant to such action shall
be the State or States under the laws of which such person asserts the

right to water from such interstate stream, and such State or States

shall be deemed to represent the interests of all non-Indian water users

claiming under the laws of such State or States.



-
(c) Summons or other process in a suit commenced under this Act,
issued from the district court of the district wherein such suit has
been brought, shall run in any other district, and service thereof upon
any State named as a party defendant, in the manner prescribed by
Rule 4(d)(6), Federal Rules of Civil Procedure, may be made in any
district within the United States with the same force and effect as if
the same had been served within the district in which such suit has
been brough;.
(d) Upon timely application, any person able to show that his -
water rights may be affected by a judgment rendered in an action au-

thorized by this act may be permitted to intervene.




COMMENT

Re: A Bill to authorize suits against States as parens patriae for the
adjudication of federally reserved water rights, and for other
purposes

This bill concerns actions in which the United States or an Indian
tribe, band or community is seeking to establish the measure and'priority of
federally reserved water rights as against water rights over which a State
exercises jurisdiction. The rights of individual water users claiming
under state law are not in issue in actions of this type. Rather, their
interests are identical with those of the State, namely to 1limit both the
extent and priority of the federal and Indian reserved rights.

The Supreme Court has long recognized that a State suing, or sued, in
the Supreme Court by virtue of the original jurisdiction over controversies
between States must be deemed to represent all its citizens. Kentucky v.
Indiana, 281 U.S. 163, 173 (1930). The reason is that in such actions
matters of sovereign interest are involved. A controversy of a State over
the division of the waters of an interstate stream with another state has

been considered to be a matter of sovereign interest in which a State has

the right, parens patriae, to represent all the non-federal users in its own
State, and in which the State will stand in judgment for all appropriators

in that State. Nebraska v. Wyoming, 295 U.S. 40, 43 (1935); New Jersey v.

New York, 345 U.S. 369, 372-373 (1953); United States, v. Nevada, 412 U.S.
534, 539 (1973).

The same principle ought to apply in a suit brought by the United States
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a lower federal court. However, wifhout special legislation, there is

no certainty that a judgment would be binding on the water users in the
State. Consequently, in such actions the Federal government finds it now
necessary to join all individual water users. In an action brought in

the District Court of Nevada for the establishment of the federally reserved
rightg of the Pyramid Lake Indian Reservation, the government is forced to
serve with process about 13,500 individual users, although the action only
seeks a judicial allocation of the waters of the Truckee River as between
two sovereigns, the United States and the State of Nevada, and not a
determination of the rights of the individual users under state law. Such
procedure is extremely time consuming and costly. It makes it prohibitive
for an Indian tribe to institute such an action.

In order to simpfify and expedite litigation involving federally
reserved water rights, the Bill would give the district courts jurisdiction
of any action brought by the United States or any Indian or Indian tribe for
the determination of federally reserved water rights, and it provides that
the only necessary party shall be the State in which such rights are in
dispute and that such State shall be deemed to represent all non-Indian
water users claiming under State law.

Where such an action involves an interstate stream, the bill confers
on the district courts jurisdiction to adjudicate the rights to the use
of water from such interstate stream claimed by any person if such
adjudication is necessary for a complete resolution of the claims asserted
by the United States or the Indians, and any State under the laws of which

such claims are made shall be the only necessary party to represent th
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claimants. In accordance with Rule 4(f), Federal Rules of Civil Procedure;.
service of process outside of the territorial Timits of the district court
in which the suit is brought is expressly authorized.

Individual water users able to show that their water rights may be

affected by a judgment in such an action are permitted to intervene.

Hermine Herta Meyer
Office of the Deputy Attorney General
Ext. 4525
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A BILL

To authorize suits for the adjudication of federally owned

reserved water rights, and for other purposes.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, that the purpose
of this Act is to simplify and expedite litigation involving

federally reserved water rights.

_(a) The district courts shall have exclusive jurisdiction
or aqaingy

of any action brought bylthe United States [ror—am—erdiudicationst=

involving the adjudication, protection, administration or control
of any rights to the use of water reserved by the United States,
and of any action brought by 52; Tnd;;n tribe, band, or community
or anwy Individual Indian holding an interest in lands which are
held in trust by the United States or restricted against alienation
pursuant to any federal statute Ffor—an—adjudieattend involving
the adjudication, protection, administration or ccntrol of any rights
to the use of water held in trust by the United States for any
Indian, or any Indian tribe, band, or community.

(b) Such actions may be brought in any district court in
which some or all of the lands reserved by the United States or

held in trust for any Indian tribe, band, community or individual

Indian or restricted against alienation for which right to the
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to the use of water have been reserved are situated. In the case
of an interstate stream, such court shall have jurisdiction fo
adjudicate the rights to the use of water claimed by any person
if such adjudication shall be necessary for a complete resolution
of the claims asserted by the United States, or the Indian tribe,
band, or community, or individual Indian.

(c) The only necessary party to such actions shall be the
State in which such federally reserved water rights are in dispute,
and such State shall be deemed to represent the interests of all
non-Indian water users claiming under the laws of such State oF
otherwise. [Powersl~ ‘

(d) Upon timely application, any person able to show that
his water rights may be affected by a judgment rendered iﬁ such an

action, may be permitted to intervene in such an action.




A BILL

To amend Section 666 of Title 43 United Stétes Code to exempt Indianv
water rights held in trust by the United States, and for other purposes.
Be it enacted by the Senate and House of Representatives of the

United States of America in Congress assembled.
(1) Section 666 of Title 43 United States Code is hereby.amended
to read as follows: | |
(a) Consent is given to join the United States as a defendant
in any suit (1) for the adjudication of rights to the use of water of
a river system or other source, or (2) for the administration of such
rights, where it appears that the United States is the owner of, or is -
in the process of acquiring, water rights, and the United States is'a
necessary party to such suit.

_ (b) Any suit brought in a State court in which the United States
shall have been joinéd in acbordance with this section shall, upon |
application made by the United States, be removed to the District Court
of the United States for the District in which such action shall have
been brought, and shall not be subject to remand.

-(c) Nothing in this section shall be construed as authorizing the

_ joinder of the United States in any suit invo]Ving any water rights

held in trust by theAUnited States for any Indian, or any Indian tribe,

band, or community. —

.
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(2) Subsections (b) and (c) of Section 666 of Title 43;United
States Code,sha11.become Subsections (d) and (e) respectiVe]y.
“ (3) Subsection (f) of Section 1346 of Title 28, United States
Code, is hereby amended by inserting after "real property" the words
"including water rights."”

(4) Subsection (a) of Section 2409 of Title 28, United‘States
Code;,is hereby amended by strik%ng the words "water rights" and the

words "or section 208 of the Act of July 10, 1952 (43 U.S.C. 666)."

Hermine Herta Meyer
Office of the Deputy Attorney General
Ext. 4525




COMMENT

Re; A Bill to amend Section 666 of Title 43, United States Code, and
for other purposes.
43 U.S.C. 666 permits to join the United States as a defendant "in
any §uit (1) for the adjudication of righfs to the use of water of a
river system or other source, or (2) for the administration of such
rights, where it appears that the Unitgd States is the owner 6? or is in
the process of acquiring water rigﬁts by appropriation under State 1aw;
by purchase, by exchange, or otherwise, and the United States is a
necessary parfy to such suit."”
The legislation was sponsoréd by Sénator McCarran. From his state-
vment in the Senate it might appear that the purpose he had in mind was
the waiver of sovereign immunity of the United States in state adjudications
 of water rights acquired under State law. ~ He particularly mentioned
water rights acquired from former -owners who were subject to such suits.
He found it neither fair'nor'jugt that the United States should have 5
better r1ght than the former owners.
Unfortunately, the word1ng of the statute is not very clear and
permits a broad interpretation. The court decisions in which the statute
" was direct]y in issue servé as a.good example for the uncertainties and
confusion created by the statute. .
43 U.S.C. 666 pgrmits to join the United States in any suit for the

adjudication of water rights. This seems to say that the suit may be




pending-in a state or federal court, and therefore, by implication,
" create jurisdiction of such suits in federal district courts.

However, in "In re Green Rfver Drainage Area," 147 F.S. 127

(D. C. Utah, Central Div. 1956), District Judge Christenson held thaf
this language alone did not confer jurisdiction on the federal district
courts,

The Green River case involved an action for the "general determina-
tion" of certain water rights under State law initiated by the State
Engineer of Utah in a State court in which the United States was joined
as a party defendant. The United States filed a petition for removal to
the u. s. District Court. The State Engineer interposed a motion to
remand. |

Judge Christenson pointed out that Senate Bill 18, 82nd Congress,
First Session, upon which 43 U.S.C. 666 is based, originally contained
a provision giving the United States the right of removal to the federal
courts of any such suit in which it is a parfy, but that the removal
provision was omitted from the final version. In his opinion, this
omission indicates that water adjudication suits brought against the
‘United States under Section 666 should not be subject to removal merely
* because the United States is a party, but that there has to be reference
to existing law. The general removal statute, 28 U.S.C. 1441, permits
‘the removal from a State court to a U. S. District Court only in such

actions in which the district courts have original jurisdiction.
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“Therefore, in the Green River case the crucial question was whether the
district courts had jurisdiction of actions against the United States
for the adjudication of water rights. |

The United States took the position.that Jurisdiction existed
pursuant to Art. III, Section 2 of the Constitution of the United States
which provides that the judicial power of the United States extends to

controversies to which the United States shall be a party. This position

seemed to ffnd support in State of Minnesota v. Hitchcock, 185 UCS. 373,384
(1902), where the Supreme Court considered this constitutional provision
as sufficient to vest it with jurisdiction of cases in which the United
States is either a party plaintiff or defendant.

However, Judge Christenson found that Art. III, Section 2 of the
Constitution is self-executing only as regards the jurisdiction of the
United States Supreme Court, but that the jurisdiction of the 1n{érior
courts is dependent upon statute. The applicable provisions are
28 U.S.C. 1345 and 1346. 28 U.S.C. 1345 concerns cases in which the
United States is the plaintiff. It reads:

"Except as otherwise providéd by Act of Congress, the district

courts shall have original jurisdiction of all civil actions,

suits or proceedings commenced by the United States, or by

any agency or officer thereof expressly authorized to sue by

Act of Congress."
“No such general jurisdictidn has been vested in the United States district
courts of actions in which the United States is a defendant. The reason

therefor is, of course, that the United States cannot be sued except where

Congress consents. Therefore 28 U.S.C. 1346 enumerates the cases against




the United States of which the district courts have jurisdiction. Suits
for the general determination of water rights are in the nature of suits
to quiet title. At the time the Green River case was decided there were
no federal statutes conferring jurisdiction on the district courts of

an action to quiet title. Consequently, Judge Christenson denied the
petition for removal and remanded the case for lack of jurisdiction.

In 1972, Congress enacted P.L, 92-562. Section 1 of that Act added
Subsection (f) to Section 1346, Title 28, conferring on the district
courts "exclusive original jurisdiction of civil actions under section 2409a
to quiet title to an-estate or interest in real property in which an
intergst is claimed by the United States."* '

Section 3 of P.L. 92-562 added a new Section 2409a to Chapter 161 of
Title 28. Subsection (a) of Section 2409a reads in pertinent part:

"(a) The United States may be named as a pafty defendant in a

civil action under this section to adjudicate a disputed title

to real property in which the United States claims a#l interest,
other than a security interest or water rights. This section

does not apply to trust or restricted Indian lands, nor does

it apply to or affect actions which may be or could have been
brought under . . . section 208 of the Act of July 10, 1952
(43 U.S.C. 666),"** &
- As can be seen, the statute which permits actions to quiet title
. against the United States éxpres;ly exempts Indian trust property as well

~as water rights.

* P.L. 92-562, § 1,.0ct. 25, 1972, 86 Stat. 1176
** p.L. 92-562, § 3(a), Oct. 25, 1972, 86 Stat. 1176
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The reason for excluding lands held in trust for Indians and
'Ihdian restricted lands appears in a letter from Mitchell Melich,
Solicitor of the Interior Department, addressed to Senator Henry M.
Jackson. Chairman, Committee on Interior and Insular Affairs, dated
September 29, 1971, and printed as part of the Legislative History
of P.L. 92-562.* There it is said:

"Second, the Justice proposal specifically excludes lands

held in trust for Indians and Indian restricted lands.

The Federal government's trust responsibility for Indian

lands is the result of solemn obligations entered into by

the United States government. The Federal government has

over the years made specific commitments to the Indian

pecple through written treaties and through informal and

‘formal agreements. The Indians for their part have often

surrendered claims to vast tracts of land. President

Nixon has pledged his administration against abridging the

historic relationship between the Federal government and

the Indians without the consent of the Indians."**

As reason for the exclusion of water rights from 28 U.S.C. 2409a, it
was mentioned that the United States had consented to be sued in specific
instances in addition to the jurisdiction provided the courts as contem-
plated under the new bill.*** Specific actions of this type are referred
to in subsection (a) of section 2409a, where it is provided that the new
-section does not apply to actions which may be or could be brought under

_ the sections there enumerated, among them 43 U.S.C.-666.

% 1972 U.S. Code Cong. and Administrative News, 92d Cong., 2d Session,
pp. 4547, ¥4556-4557
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It seems that Congress was under theoimpression that 43 U.S.C. 666
" had conferred jurisdiction in water rights cases against the United
States on the U. S. district courts. However, 43 U.S.C. 666 does not
contain a jurisdictional clause and, as has been shown above, in the
éreen River case District Judge Christenson did not accept removal from
a State court for lack of original jurisdiction. Tﬁe new statute
28 U.S.C. 2409a which gives the district courts jurisdiction of actions
to quiet title expressly exempts water rights. The result is that there
is no express provision conferring on the district courts jurisdiction
of actions to qufef title to water rights. This permits a construction
that the United States can be drawn into water rights cases in State
courts, but cannot be sued in an original action in the federal district
courts. It also gives strength to the district court's opinion in the
Green River case that the elimination of the removal provision from the
final version of 43 U.S.C. 666 was intended to prevent removal for the
sole reason that the United States was made a party defendaht in a State
court. _
Moreover, iﬁ the two Eagle River cases the Supneme Court held that
43 U.S.C. 666 includes federal reserved rights.* As‘is well known,
federal reserved rights include Indian lands and water held in trust by
1 the United States. No Iﬁdian water rights were involved in the Eagle

River cases. PBut the Indians fear that the Supreme Court's ruling

* United States v. District Court in and for the County of Eagle and
State of Colorado, 401 U.S. 520 (1971); United States v. District
Court in and for Water Division No. 5, 407 U.S. 527 (1971).
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7
subjecting federal reserved water rights to State court jurisdiction has
exposed their own water rights to adjudication in the State courts. The
Sdpreme Court's remark that federal reserved rights involve a federal
question which, if preserved, can be reviewed by it after final judgﬁent
by the State court,* is no consolation to the Indians. The Supreme
Court may deny certiorari. But even if it were granted and the final
decision were favorable to the Indians, they feel that they should not
have to go thfough'1engthy and costly litigation, but that their treaties
and agreements with the Federal gerrnment entitle them to protection from
being drawn into 1itigation in the State courts.

It has uéua]]y peen the policy of Congress to protect Indian lands
and water rights against litigation. Thus, when Congress yielded to the
states jurisdiction in civil actions to which Indians are parties, Indian
land and water rights held in trust by the United States or subject.to a
restriction against alienation were explicitly exempted.** And when
Congress waived sovereign immunity in actions to quiet title, trust and
restricted Indian lands Were'nof included.*** The absence of such a |
provision in.43 U{S.q. 666 appears as an anomaly and cannot be reconciled
with the usual congressional p611cy. o
In addition,the near impossibility for the United States to remove
. an action brought against ft under 43 U.S.C. 666 in a State court seems
~incompatible with the constitutional plan to create a federal forum fof
actions by a;d against the United States.

F 40T U.S. at 526 . e =

uw See 28 D.5.C. 13603 25 U,.5.C. 23
*** See 28 U.S.C. 2409
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AThrough statutes and court decisions a situation has been created
in which the United States can be sued for a determination of water
rights in the State courts, but not in a federal district court, and in
which Indian lands and water are protected against suit in federal courts,
but can be drawn fnto litigation over water rights in the State courts.
Obviously, such a result cannot have been intended by Congress.
Therefore, there is great need for new legislation which will eliminate
these inconsistencies. The attached draft bill attempts to accomplish
this purpose. It proposes to amend 43 U.S.C. 666 by providing for a
right of removal to the appropriate federal district court upon application
of the United States and by exempting water rights held in trust by the
United States for any Indians; and to amend 28 U.S.C. 1346 and 28 U.S.C. 2409a
to extend to water rights the jurisdiction of the federal district courts

of actions to quiet title in which the United States is a party defendant.

Hermine Herta Meyer
0ffice of the Deputy Attorney General
Ext. 4525 \




A BILL

"To authorize suits against states as parens patriae for the adjudication

of'federally.reserved water rights, and for other purposes.

'Be it enacted by the Senate and House of Representatfves of the
United States of America in Conaress assembled, That the purpose of this
Act is to simplify and expedite litigation involving federally reserved
water rights. ’

(a) The district courts shall have jurisdiction of any action brought
by the United States for the adjudication involving any water rights
reserved by the United States, and of any action brought by any Indian tribe, -
band, -or community for the adjudication involving any water rights held in
trust by the United States for any_In&ian, or any Indian tribe, band, or
community. _

(b) The only necessary party to such an action shall be the State in
which such federally reserved water rights are in dispute, and such State
shall be deemed to represent the interests of all water users claiming under
the laws of such Staﬁe. _

(d) Upon timely app]icatién,:any person able to show that his;water
riéhts may be affected by a judgment rendered in such an action, may be
-permitted to intervene. i

“




-COMMENT

“Re: A Bill to authorize suits against states as parens patriae for the
adjudication of federally reserved water rights, and for other
purposes

This bill concerns actions in which fhe United Stateé or an Indian
tribe, band or community is seeking to establish the measure and priority of
federally reserved water rights as agaiﬁst water rights over which a State
exercises jurisdiction. The rights of individual water users claiming
under state law are not in issue in actions of this type. Rather, their
interests are identical with those of the State, namely to 1imit both the
extent and priority of the federal and Indian reserved rights;

' j The Supréme Court has ]ong.recognized that a State suing, or sued, in
~the Supreme Court by virtue of the or%éina] jurisdiction over controversies
~ between States must be deemed to represent all its citizens. Kentﬁckx V.
.Indiana, 281 U.S. 163, 173 (1930)..'The reason %s‘that in such éctions
matters of sovereign interest are invo]ved. A éoﬁtéoversy of a State over
the division of the .waters pf.an.interstate stream with anpther state haé
been considered to be a matter of sovereign interest in which a State has

the right, parens patriae, to represent all the non-federal users in its own

state, and in which the state.yf11 stand in judgment for all appropriators

:.1n that state. MNebraska v. Wyemina, 295 U.S. 40, 43 (1935); New Jersey v.
New York, 343 U.S. 369, 372-373.(1953); United States, v. Nevada, 412 U.S.
534, 539 (1973).

The same principle ought to applx in a suit brought by the United States

against a State for the determination of federally reserved water rights in




- B 10Qer federal court. However, without specié] legislation, there isno
- certainty that a judgment would be binding on the water users in the

~State. Consequently, in such actions the Federal government finds it now

necessary to join all individua1 water users. In an action brought in

the District Court éﬁrNevada for the establishment of the federally reserved
rights of the Pyramid Lake Indian Reservation, the government is forced to
serve with process about 13,500 individual users, although the action

only seeks a judiéiaT allocation of the waters of the Truckee River as
between two sovereigns, the United States and the State of Nevada, and not.
a determination of the rights of the individual usere.under state law.

Such procedure is extremely time consuming and costly. It makes it
prohibitive for an Indian tribe to insfitute such an action.

~ In order to simplify and expedite 1itigation invo]Ving federally reserved

water rights, the Bill would give the district courts jurisdiction of any

action‘brought by the United States or any Indian tribe for the determination
of federally reserved water rights, and it provides that the only necessary
party shall be the State in which such r1ghts are in dispute and that such

State shall be deemed to represent all water users c1a1m1ng under State law.

Individual water users able to show that their water rights may be affected

by a judgment in such an action are permitted to intervene.

Hermine Herta Meyer oy

Office of the Deputy Attorney General 5 ;
Ext. 4525 - ¢
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IN THE SENATE OF THE UNITED STATES

May 30,1974

Mr. Arourezk (for himself and Mr. Harrrerp) introduced the following bill;

which was read twice and referred to the Committee on Interior and Insular
Affairs

A BILL

Providing for the reacquisition of jurisdietion, by Indian triles
and by the United States over criminal offenses and civil
matters in Indian country.

=t

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
That (a) in any case in which a State, pursuant to the prb-
visions of section 1162 of title 18, United States Code, sec-
tion 1360 of title 28, United States Code, or section 6 or 7
of the Act of August 15, 1953 (67 Stat. 588), as each
such section 6 or 7 was in effect prior to its repeal by sec-

tion 8 of this Act and section 403 (b) of the Act of April 11,

© OO0 = O O = W N

1968, respectively, acquired all or any measure of jurisdic-
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tion over criminal offenses committed by or against Indians el
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or over civil causes of action between Indians or to which
Indians are parties and which arise in areas of Indian coun-
try situated within such State, any Indian tribe occupying
the particular Indian country or part thereof affected by
such State assumption shall be authorized, acting through its
tribal council or other governing body, to adopt a resolu-
tion indieating its desire (1) to have the United States re-
acquire any such jurisdiction, and (2) to make the juris-
diction of the tribe coextensive with tribal jurisdiction as
it was prior to such assumption of jurisdiction by such State.

(b) Within thirty days following the receipt by him
of any such resolution adepted in accordance with the pro-
visions of this Act, the Secretary of the Interior shall issue
a proclamation (1) to the effect that the United States
reacquires, in accordance with the provisions of such reso-
lution, its jurisdiction over such offenses, or such civil actions,
or both, as the case may be, in such Indian country or part
thereof occupied by such tribe and affected by such State
assumption, and (2) to the effect that the jurisdiction of the
tribe thereafter is coextensive with the tribal jurisdiction
as it was prior to such assumption of jurisdiction by such
State.

(¢) Within ten days following the issuance of such
proclamation, the Secretary of the Interior shall publish

such proclamation in the Federal Register. Effective upon

O U
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10
11
12
13
14
15
16
17
18
19
20
21
22
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the date of such publication, the United States and the
Indian tribe shall exercise their respective jurisdictions as
provided by such proclamation.

(d) Effective upon and after the date of such publica-
tion in the Federal Register, all criminal and civil laws of
the United States and of such Indian tribe which, on the
date immediately preceding such date of publication, would
have been applicable to such Indian country but for such
assumption of jurisdiction by such State shall be applicable
within such Indian country in accordance with the provisions
of such proclamation.

Sec. 2. No action or proceeding pending before any
court or agency of any State immediately prior to the re-
acquisition of jurisdiction by the United States pursuant to
this Act shall abate by reason thereof. For purposes of any
such action or proceeding, such reacquisition of jurisdiction
by the United States shall take effect on the day following
the date of final determination of such action or proceeding.

SEC. 3. Section 6 of the Act of August 15, 1953 (67
Stat. 588) is hereby repealed, but such repeal shall not affect
any cession of jurisdiction validly made pursuant to such

section prior to its repeal.

L.
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Providing for the reacquisifion of jurisdiction
by Indian tribes and by the Enited States

over criminal offenses and civil matters
Indian eountry.

By BIP;ABOBREZ; and Mr. Harrieen

=
May 30,1974

Read twice and referred to the Committee on Interior
and Insular Affairs
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IN THE SENATE OF THE UNITED STATES

June 10,1974

Mr. MagnusoN (for himself and Mr. JacksoN) (by request) introduced the
following bill; which was read twice and referred to the Committee on
Interior and Insular Affairs

A BILL

To amend certain provisions of the Act of July 24, 1956, relat-
ing to the restoration of tribal ownership of certain lands
upon the Colville Indian Reservation, Washington.

1 Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
That (a) section 2 of the Act entitled “An Aect restoring

to tribal ownership certain lands upon the Colville Indian

(1 SR I ¥ - I A

Reservation, Washington, and for other purposes”, approved
July 24, 1956 (70 Stat. 626), is amended by deleting “In
carrying out the provisions of this Act, if non-Indian lands

are involved the board of county commissioners of counties

© W a9 O

in which land is located shall by proper resolution consent
II




1 before such non-Indian land is acquired for the tribe or an

2 individual Indian.”.

3

(b) Sections 4 and 5 of such Act of July 24, 1956, are

4 hereby repealed.

e S, 3614
A BILL

To amend certain provisions of the Act of
July 24, 1956, relating to the restoration of
tribal ownership of certain lands upon the
Colville Indian Reservation, Washington.

By Mr. Eeﬁdmoz and Mr. JacksoN

Jurse 10,1974

Read twiee and referred to the Committee on Interior

and Insular Affairs
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- "IN THE SENATE OF THE UNITED STATES

introduced the following bill; which was read twice and referred .to the Committee on

A BILL

To amend certain provisions of the Act of July 24, 1956, relating
to the restoration of tribal ownership of certaln lands upon
the Colville Indian Reservation, Washington.

{Innert Litle of Lill here)

Be it enacted by the Senate and House of Representatives of the United States of
Ameiica in Congress assembled, That (a) section 2 of the Act entltled
"An Act restoring to tribal ownership certain lands upon the Colville

Jndian Reservatlion, Weshington, and for other purposes', approved

July 24, 1956 (70 Stat. §26), is emended by deleting "In carrying out
the provisions of this Act, If non-Indian lands aré involved the
board of county commissioners of counties in which land is located
shall by proper resolu#ion consent before such non-Indian land is

acquired for the tribe or an individual Indian.".

(b) Sections U4 and 5 of such Act of July 24, 1956 are here-

1

by repealed. ;
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'COLVILLE CONFEDERATED TRIBES

POST OFFICE BOX 150 = TELEPHONE AC 509/634-4591
COLVILLE INDJIAN AGENCY : NESPELEM, WASHINGTON 99155

RESOLUTI O N

_ 1973-835
(Repeal certain portions of PL. 772)

WHEREAS, the Act of July 24, 1956, Pl 84-772, authorized the
restoration of certain lands to the Colville Tribes, in trust, and
for other purposes;.and

WHEREAS, Section two of the Act authorized the Tribe to purchase,
sell and exchange lands within the Reservation boundary for the purpose
of consolidation, and further authorized the Tribes to purchase fee lands
and bring same into trust with the consent of the County Commissioners in
which the land is located; and

WEEREAS, Section three of the Act provided that title to land purchased
by the Tribes or 1nd1V1dua1 Indians shall be taken in the name of the Unlted
States in trust for the owner; and

WHEREAS, Section four of the Act ratified and approved of an Agreement
dated April 24, 1954 between the Colville Tribes and Okanogan and Terry
Countles, and

WHEREAS, sald Agreement prov1ded that the Colvllle Tribes pay a certain
amount annually to the two counties in lieu of taxes; and

WHEREAS, Section five of the Act required the Colville Trikes to submiz
propcsed legislation to Congress within 5 years for the termination of the

Colville Indian Reservation within a reasonable time; and

WHEREAS, the Tribe takes the legal position that the consent of the,
Counties to approve the taking of fee lands into trust is illegal, as tke
authority to buy land comes under Federal Law; and

WHEREAS, the Tribe takes the legal position that the Agreement dated
April 21, 1954 with the two Countires is illegal as trust land owners under
Federal Law and treaties are exempt from paying taxes; and

WHEREAS, One or more Bills for proposed Legislation have been introduced

‘annually without success and we are of the opinion that the Tribe has Zfully

complied witn Section five of the Act.




PAGE TWO. (Repeal certain portions of P. L. 772) : 1973-835

THEREFORE, BE IT RESOLVED, that the Business Council requésts the
Secretary of the Interior and the Congress of the United States to take
necessary action to repeal certain portions of the Act as follows:

(1) Section 2 - Delete "In carrying out the provisions of this
Act, if non-Indian lands are involved, the Board of County Commissioners
or counties in which land is located shall by proper resolution ccnsent
before such non-Indian land is acquired for the Tribe or an individual

" Indian."

(2) Section 4 - Delete entire section - "The agreement entered
into by the Confederated Tribes of the Colville Reservation and Okxanogan
and Ferry Counties of the State of Washlngton on April 21, 1954, is hereby
ratified and approved."

(3) Section 5 - Delete entire section - "The Business Council
of the Confederated Tribes of the Colville Reservation shall, in accordance
with resoltuion numbered 1955-33, dated April 8, 1955, of the Colville
Business Council, submit to the Secretary of the Interior within five years
from the date of enactment of this Act proposed legialstion providing for
the termination of Federal supervision over the property and affairs of -the
Confederated Tribes and their members within a reasonable time after the

subm1551on of such proposed legislation."

The foregoing was duly enacted by the Colville Business Council by a
vote of 10 FOR; O AGAINST, under authority contained in Article V, Section 1(a)
of the Constitution of the Confederated Tribes of the Colville Reservatlon,
~‘ratified by the Colville Indians“on February 25, 1938, and approved by the
Commissioner of Indian Affairs on April 19, 1938.

Eddie Palmanteer, Jr., Chairman
Colville Business Council
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COLVILLE CONFEDERATED TRIBES

POST OFFICE BOX 15® TELEPHONE AC 509/634-4591
COLVILLE INDIAN AGENCY - NESPELEM, WASHINGTON 99155

ZONING

Establish a "blanket zone" of Agricultural use only. And that all future
development will only be permitted for agricultural uses with one dwelling
unit (HOME) per 80 acres. '

"ALL other uses will require a special use permit from the Colville Confederated
Tribes. |

A system will have to be developed for revieﬁ of proposals which would reflect
the Indian (Colvilles) volues system. A method can be developed to protect
the Tribal interests and give the non-Indian his due process etc.

S ‘. eeos . - .JaCk MCDermott
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COLVILLE CONFEDERATED TRIBES

POST OFFICE BOX 150 TELEPHONE AC 509/634-4591
COLVILLE INDIAN AGENCY * NESPELEM, WASHINGTON 99155

May 20, 1974

The Colville Reservation was established by Executive Order
July 2, 1872 covering all the land between the Columbia and
Okanogan Rivers and the Canadian Border. In 1891 the north
half of the reservation was taken, then pursuant to the Act
of March 22, 1906, 34 Stat. 80, all lands not alloted in the
south half of the reservation were opened to homestead entry.
In 1934 the Indian Reorganization Act withdrew the undisposed
of lands consisting of 878,728 acres from further homestead
entry. However, since the Colville Confederated Tribes did
not vote to accept the I.R.A. full title did not vest in the
Tribes. '

The Confederated Tribes continued their quest for these lands
to be held in trust for them but were for years unsuccessful
Finally, after meetings with the Congressman from that district
an arrangement was agreed upon that if the Tribes would agree
to some undesirable provisions so that the local counties would
agree, the Congressman would support the bill. It is those
undesirable features of P.L. 772 that we now seek to _have re-
moved from the bill. ‘

At the time of the restoration bill, termination was the geglicy
of Congress and in that climate a bill which contemplated &al-
most immediate termination was drafted.

The point was made forcefully during the debate that the Tribes
had the moral right to the land was in the Tribes but it is
understandable that members of Congress and certainly the
Administration was bent on termination and it was in that cli~-
mate the bill was passed.

SECTION 5 specifically stated that the Tribes were to come up with
a termination plan within five years. The Tribes met this pro-
vision. We do not believe that Section 5 has any effect in law,




however, the cloud of termination will be a threat until
that section is removed.

SECTION 4 approved of an agreement to aid the counties by
an annual payment, we were in 1956 forced to agree in order
to get the counties' support although there was never any
clear statement as to the services we were paying for. In
1970, the Tribes analyzed the agreement and decided that
we were not getting any services from the $40,000 that

we were not entitled to and refused to pay. Although the
local countlies sued us in U.S. District Court, the case
was dismissed for lack of jurisdiction since the Tribes
had not agreed in its sovereign capacity to be sued.

This section again not being enforcable is only important
because of the blemish that gives the appearance that we
consent to local taxes and is important only psychologic-
ally but we want the record cleared.

SECTION 2 has more significance. This section was also
added in contemplation of termination and there is very
little evidence in the legislative history as to what the
language means: "In carrying out the provisions of this
Act, if non-Indian lands are involved the board of county
commissioners of counties in which land is located shall
be proper resolution consent before such non-Indian land
is acquired for the Tribe or an individual Indian." How-
ever, read in the entire context of Section 2 we believe
there was an attempt to keep the balance between Indian
and non-Indian lands substantially as they were in 1956.

History has shown otherwise. Because of the persistent
policy of termination carried out on the Colville Reser-
vation up until 1970 more than 60,000 acres of trust land
have gone into fee, by such devises as forcing fee patents
or sale in order to harvest timber, clear land for farming
or to become eligible for public assistance.

Relatively little land has been returned to trust status
and at the present time the commissioners in both counties
have virtually refused to give their consent to further
trust conveyances. To further complicate the plcture the
Washlngton State Attorney General has indicated in an
opinion that the commissioners' lack of power to "take
property off of the tax rolls." This opinion totally
destroys the spirit of the law but completely negates

the consent of Congress.




The inholdings acquired by non-Indians in these areas
present a real problem to our tribe's resource manage-
ment, however, the above-quoted Section 5 of the Act of
July 24, 1956 accompanied by the lack of cooperation

of the commissioners of Okanogan and Ferry counties
prevent our negotiations for the purchase of these lands.

Another growing potential danger is the summer home deve-
loper who may own a small tract within our great forest
area and brings in numerous summer visitors who create
fire and pollution hazards.

with this bill we can accomplish our purpose for consoli-
dation. We are prepared to fully document the facts set
out here if given the opportunity for hearings.
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Mr. Leonard Garment
The White House
Washington, D. C. 20013

Dear Mr. Garment:

Thank you very much for your June 17th letter. I am
pleased that you found the information helpful and am especially
pleased to hear that action is being taken on many of the points
raised. Perhaps I can offer some additional thoughts.

The heirship problem is huge in terms of both acres and
dollars. I would venture to say that every reservation unfortunate
enough to have fallen subject to an allotment- -act suffers from this
problem and this includes most of the Indian land in Oklahoma. This
problem has been complained about and studied many times over the
years. A new look at the problem by BIA would be excellent, if
done with the definite goal in mind of resolving the matter in a
manner satisfactory to affected tribes.

One possibility is found in 25 U.S.C. §607, a statute
limiting inheritance of trust interest on the Yakima reservation
to tribal members and providing the tribe with what is essentially
a right of first refusal when the estate is being probated. I be-
lieve the Nez Perce and Warm Springs tribes have had similar pro-
visions passed. Naturally, to be totally effective, the tribe needs
to have enough money on hand to purchase such interests as they be-
come available especially if they are destined to pass to non-Indians
if not purchased by the tribe. 25 U.S.C §608 provides a valuable
adjunct to §607.

There are enclosed a copy of a bill and attached narrative
I prepared for the Kootenai Tribe of Idaho as a step to further
their Bureau of Indian Affairs approved land purchase program. The
draft bill is patterned heavily after the Yakima statutes. As you
can tell from the narrative, this tribe is in a different position
than most in terms of land. Because these documents have not been
finally approved by the Tribe, I would appreciate your keeping them
confidential.

If it would be possible to pass this kind of law as one of
general application, leaving it optional with tribes to come under
its terms, actual funding might be achieved by amendment to 25 U.S.C.




THE WHITE HOUSE

WASHINGTON i

July 1, 1974

Martin -

Garment and Doug Nash
have been corresponding ever since LG's ;
speech at Albuquerque -- and ‘attached
is a ¢copy of Doug's latest,

We had talked about heirship
before, and here, confidentially, Doug
sends us copies of a bill and narrative
which- he mas drafted for the
Kootsnals. Piease pfeserve this confiden=- {
tiality, but consider this as part of |
the study you are making re heirship.

Could a comprehensive bill be
drafted, including most or all Indian
tribes? OCould we include it in an

Indian Message II early next ye




Native American Rights Fund

Mr. Leonard Garment -2- June 27, 1974

§465. 1In its current form, §465 applies only to tribes that elected
to form their governmental structure under the Indian Reorganization
Act. If it were amended to apply to all tribes affected by any al-
lotment act and the amount annually appropriated increased, it would
have the effect of rectifying the damage done by the allotment acts
by providing the tribes with an opportunity to purchase the lands
lost thereby.

Point number 9 in my letter was not aimed at Indian schools
but at Indian programs that operate in public schools, for example,
those created under Title IV of the Civil Rights Act which are pri-
marily aimed at desegregation, those created under Title IV of the
Indian Education Act, and those under Title I of what I believe is
called the Emergency School Aid Act. It is this type of program
that necessarily must be coordinated with regular school terms,
usually starting in September, that have problems caused by not
receiving word on their funding until July or August of every year.
I understand that Mr. Larry LaMoore, Deputy Commissioner of Indian
Education, U.S. Office of Education, Room 4062, F.O0.B. 6, 400
Maryland Avenue in Washington is aware of this problem and may be
able to provide additional specifics.

The resetting of the fiscal year to October 1 would effec-
tively alleviate this problem if appropriations are made at that
time for the next fiscal year.

I am very happy to hear of the communications with the State
Department regarding Indian fishing interests and agree that there
is unity of interest between the Indian and non-Indian fishermen
vis—a-vis the international fishery. Both want more fish made avail-
able to their respective fisheries. I feel it is important to stress
the fact that Indian fishing is frequently done in times and places
and by methods different from non-Indian fishermen and that Indian
fishing is a matter of a right as opposed to the privilege exercised
by non-Indians under state authority. Further, I hope that repre-
senatives from tribes that fish in international waters will be in-
cluded in future meetings held by the White House, State Department
and BIA, although I recognize the importance of having this first
meeting early in light of the imminence of the Caracas meeting.

In regard to a meeting with certain agencies, my suggestion
would be to include the heads of Indian programs in HEW and HUD and
also the appropriate persons in OMB and Justice. I would contem-
plate that approximately four NARF attorneys would be involved. 1If
possible, I would like to time it so as to coincide with a time when
at least part of the attorneys will be in Washington on a case. Per-
haps we can leave the time open for now and I can select a definite
date in the future after conferring with other attorneys.

The two additional points you raise are certainly crucial
ones at this time. As you may know, the Indian Civil Rights Task
Force in the Solicitor's office in Interior, where, incidentally,
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I worked during the year I spent in Washington, has done an extensive
amount of high quality research on those points that may be of wvalue
to you. I am sure that both Fran Ayre and Peter Taylor, the attorneys

in charge of that project would welcome the opportunity to review
their work on those subject with you.

Be assured that I fully understand your having to cancel the
trip to Washington State. Whenever you can select a period of time in

September that will fit your schedule, I will certainly be happy to
arrange the schedule.

Best Regards,

Dougla@‘a sh
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A BILL D“A

To restrict further fractionation of trust allotments
made to members of the Kootenai Tribe of Idaho, allow for tribal
purchase of interests in trust allotments, appropriation of funds

for a tribal land purchase program and other purposes.

Be it enacted by the Senate and House of Representatives

of the United States of American in Congress assembled, that this

Act may be cited as the "Kootenai Land Acquisition Act."

Sec. 2. For the purpose of this Act --
A. "Kootenai Tribe" means the Kootenai Tribe
of Idaho. »
B. "Tribal member" means a person who is a
member of the Kootenai Tribe and who is one-
fourth degree or more blood of such tribe.
C. "Secretarv" means the Secretary of the
Interior or his designee.
D. "Area aboriginally occupied" means that
land found by the Indian Claims Commission
to have been exclusively used and occupied
by the Kootenai Tribe of Idaho in aboriginal
times, to wit: Beginning on the northwest
on the International Boundary at the crest
of the Selkirk Mountaihs and running along the
crest of said mountains in a soﬁtheasterly
direction to the headwaters of Ross Creek,
thence in a northeasterly direction along the
crest of the mountains between Ross Creek and
Bull River to the crest between Bull River and
Libby Creek, thence along said crest to S——

Kootenay Falls, thence in a direct northerlyf

A(;
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Sec.

3.

direction to the International Boundary,
thence westerly along said boundary to the
point of beginning. 5 Ind. Cl. Comm. 456,
461-2, Docket No. 154, August 9, 1957.

E. "Third Party" means any person, corpor-
ation or organization ‘legally competent to
hold title to land other than the Kootenai
Tribe and its individual members.

F. "Trust or restricted land" means land,
title to which is held in trust by the Secre-
tary of the Interior for the members of the
Kootenai Tribe or land upon which the Secretary
has placed restrictions against alienation
and which is non-taxable, including lands in

heirship status.

A. A person who is not an enrolled member

of the Kootenai Tribe with one-fourth degree

or more blood of such tribe shall not be
entitled to receive by devise or inheritance
any interest in trust or restricted land situ-
ated within the area aboriginally occupied by
the Kootenai Tribe if while the decedent's
estate is pending before the Administrative iaw
Judge, the Kootenai Tribe pays to the Secretafy,
on behalf of such person, the fair market value
of such interest as detetermined by the Secre-
tary after appraisal.

B. On request of the Kootenai Tribe, the
Administrative Law Judge shall keep an estate
pending for not less than two years from the
date of decedent's death.

C. When a person who is prohibited by
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4.

Section 3(A) from acquiring any interest by
devise or inheritance is a surviving spouse
of the decedent, a life estate in one-half

of the in;erest acquired by the Kootenai
Tribe shall, on request of such spouse, be
reserved for him or her and the value of such
life estate so reserved shall be reflected in

the Secretary's appraisal.

A. No member of the Kootenai Tribe who

holds an interest in any trust or restricted
land in the area aboriginally occupied by the
Kootenai Tribe shall sell or otherwise convey
his interest in such land to any person not a
member of the Kootenai Tribe with less than
one-fourth blood without affording théjKootenai
Tribe a reasonable opportunity to purchase his
interest at the fair market value or for an
amount equal to a bona fide offer made in
writing to the owner of the interest by a
third party.

B. The sale of an interest in any trust

or restricted land to a third party after the
option to purchase has been offered to and
declined by the Kootenai Tribe, at a price
below that contained in the original offer by
such third party, shall be void.

C. No fee patent for any of the trust or
restricted allotments held by members of the
Kootenai Tribe shall hereafter be issued un-
less there is inserted, as part of the fee
patent, a provision reserving for the Kootenai

Tribe the right of first refusal prior to any
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5.

subsequent sale of that land by the holder of
the fee patent. If the Kootenai Tribe opts
to purchase the land under its right of

first refusal, the price shall be determined
in a manner not inconsistent with the pro-
visions of this act.

D. Any sale or conveyance to a third

party in a manner inconsistent with this‘

section shall be void ab initio.

A. For the purpose of acquiring and effecting
consolidation of land situated within the area
aboriginally occupied by the Kootenai Tribe,
the Secretary is authorized to:

(1) Purchase for the Kootenai Tribe, with
tribal funds on deposit in the United States
Treasury, or otherwise, any lands held by in-
dividual members of the Kootenai Tribe under
trust patent or other restrictions against
alienation ihcluding lands in heirship status
and including interests therein or improvements
thereon, water rights and surface rights; and

(2) Exchange any tribal trust lands includ-
ing lands, interests, improvements and ;ights
acquired under this Act for other lands situated
within the area aboriginally occupied by the
Kootenai Tribe including fee patent lands or
lands under trust patent or other restrictions
against alienation including land in heirship
status; and

(3) Take title to any non-trust lands or
interests therein situated within the area

aboriginally occupied by the Kootenai Tribe




by purchase, gift, devise, exchange, assign-
ment or condemnation.

B. The Secretary shall obtain the advice
and consent of the Kootenai Tribe before
investigating, commencing or entering into
any such transaction.

C. With the exception of any condemnation
actions, the t<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>