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SUMMARY RECORD

Meeting of United States and Canadian Representatives on Problems
Posed by Special Treaty Fishing Rights of Certain U.S. Indian Tribes.

. Washington, D.C. July 18, 1974. X N i
United States and Canadian officials met in Washington on July .18, 1974,

to review certain considerations related to (1) U.S. law? as set forth

in U.S. v. Washington, whichlgélls for steps to increase fishing

opportunities for U.S. Indians, and (2) the implications of U.S. v.
Washington for the fisheries management arrangements of the International

Pacific Salmon Fisheries Commission.

.The meeting was attended by: United States - Mr. Wallace, NOAA;

Mr..Schoning, NMFS; - Mr. Beasley,'NMFS; Mr. Blow, Department of State;

Mr. Sullivan, Department of State; Mr. Burton, Department of State;

Mr. Bohhson, NMFS; Mr. Powell, NOAA; Mr. Brennan, NOAA; Dr. Henry, NMFS; -
ﬁ;. Smith, NOAA; Mr. MacKenzie, NMFS. Canada ~ Dr. Shepard, Deparément
of thg Environment; Mr. Hourston, Department of the Environment, IPSFC
Commiséioner; Mr..Nelson, IPSFC Commissioner; Mr. Todd, Department of the

Environment; Mr. Applebaum, Department of External Affairs; Mr. Hunter,

Department of the Environment. IPSFC - Mr. Roos

The conclusions reached at the meeting were as follows:




(1) Fof'1974, Canada will consider proposals by the United States
for adjustments in Salmon Commission regulations wbich might be
required as a result of changes-in‘ﬂashingfon State domesfic
regulations apportioningAthe B.S. share of Convention Area sockeye
and pink salﬁon catches among Indians and non-Indians. Such U.S.
proposals would be submitted simulEaneQusly to the Canadian
Govefnment and Salmon Commission staff. Canadian authorities will
examine U.S. proposals promptly uﬁon their receipt and, if in their
judgement the proposed alterations were likely to meet the criteria
outlined below, the préposal would'be referred promptly to the Salmon
Commission for official review and decision. Tt was noted that;
Because the 1974 season is alréady underway and tecause there would
be a limited period of time to generate background data for the
evalu;tion of U.S. proposals, Canadian authorities would apply strict
criteria to their decision on whetﬁer or not to appro&e the proposal

-

for further study by the Commission. .

(2) For 1975, the United States authorities will advise the Salmop
Commission -t an early date as to U.S. aspirations for its Indian
fishermén, i.e. what domestic measures the United States intends to take
to alter thg balance of the United States catch between the different

groups involved. The Commission staff will examine this information,




along with other information available to it, and will produce proposed
regulations for 1975 taking the United States requirements into account
~as much as possiﬁle. These requlations will provide fishing time'by
gear and area in the‘usual way, i.e. not deéiing-with a110catiop.

between groups of fishermen fishing the same gear within each country.

This latter allocation will be.accompiished by separate United States
domestic regulation. Canadian IPSFC Commissioners will examine the
proposals in thé light of the criteria outlined below and, on the
basis of their judgement on the éuifability of the ;ecommendations,

take appropriate action within the Commission.

{3). Concerning the IPSFC Advisory Committee, the question of whether
to make provisions for a United States observer representing Indian

interests will be dealt with by the Commission at an early date.

CRITERIA

(1) ' The changes would not reduce the regulatory options available'
to the Commission to meet the needs of Canadian fisheries
(e.g. action on the United States side to accommodate the

Indians would not require disadvantageous adjustments in

Canadian fishing times and areas).

(ii) The changes would not significantly decrease the ability of
the Commission to achieve escapement goals for individual
sockeye and pink races, and to maintain the Canadian share

of the Convention Area catch of 507%.

-




The Changes would not require the Commission to recommend
specific regulatory action for Indians alone. Division

of catch among Indian and non-Indian fishermen in the

United States should be - achieved by supplementary reguléiions

or other measures by the United States outside of, but

L

consistent with, the Commission regulations.
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for adjustments in Salmon Commission regulations which might be
required as a result of changes. in Washington State domestic
regulations apportioning the B.S. shére of Convention Area sockeye
and pink salmon catches among Indians and non-Indians. Such U.S.
proposals would be submitted simulEaneQusly to thé Canadian
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Commission for offipial review and decision. It was noted that,
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along with other information available to it, and will produce proposed.
regulations for 1975 taking the United States requirements into account
~as much as possible. These requlations will provide fishing time'by
gear and area in the usual way, i.e. not deaiing with allocation

between groups of fishermen fishing the same gear within each country.
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This latter allocation will be‘accompiished by separate United States
domestic regulation. Canadian IPSFC Commissioners will examine the
proposals in the light of the criteria outlined below and, on the
basis of their judgement on the éu{fability of the ;ecommendations,

take appropriate action within the Commission.

(3). Concerning the IPSFC Advisory Committee, the question of whether
to make provisions for a United States observer representing Indian

interests will be dealt with by the Commission at an early date.

CRITERIA

(1) The changes would not reduce the regulatory options available
to the Commission to meet the needs of Canadian fisheries
(e.g. action on the United States side to accommodate the
Indians would not require disadvantageous adjustments in

Canadian fishing times and areas).

(i1) The changes would not significantly decrease the ability of
the Commission to achieve escapement goals for individual
sockeye and pink races, and to maintain the Canadian share

of the Convention Aréa catch of 50%.
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'(iii)

The Changes would not require the Commission to recommend
specific regulatory action for Indians alone. Division
of catch among Indian and non-Indian fishermen in the

United States should be-achieved by supplementary reguidﬁionsf

or other measures by the United States outside of, but

consistent with, the Commission regulations.



RECORD OF DISCUSSION
Meeting of ﬁnited States and Canadian Representatives on Problems
Posed by Special Treaty Fishing Rights of Certain U.S. Indian Tribes.
Washington, D.C. July 18, 1974 '
United States and Canadian officials met in Washington on July 18, 1974,
to review certain considerations related to (1) U.S. law, as set forth

in U.S. v. Washington, which calls for steps to increase fishing

opportunities for U.S. Indians, and (2) the implications of U.S. v.
Washington for the fisheries management arrangements of the International

Pacific Salmon Fisheries Commission.

The meeting was attended by: United States - Mr. Wallace, NOAA;

Mr. Schoning, NMFS; Mr. Beasley, NMFS; Mr. Blow, Department of State;

Mr. Sullivan, Department of State; Mr. Burton, Department of State;
= //. Mr. Johnson, NMFS; Mr. Powell, NOAA; Mr. Brennan, NOAA; Dr. Henry, NMFS;
Dr. Smith, NOAA; Mr. MacKenzie, NMFS. Canada - Dr. Shepard, Department

of the Environment; Mr. Hourston, Department of the Epvironment, IPSFC

Commissioner; Mr. Nelson, IPSFC Commissioner; Mr. Todd, Department of the
Environment; Mr. Applebaum, Department of External Affairs; Mr. Hunter,

Department of the Environment. IPSFC - Mr. Roos



Background:

On February 12, 1974, a decisioﬁ-by the U.S, District Court in United

States v. Washington made certain interpretations of the meaning of

the Indian fishing rights under treaties negotiated between the tribes
and the U.S. Government in 1855. A key finding was the courts
conclusion that the Indians myst be permitfed to share equally (with

non-Indians) in opportunities to take the allowable harvest of fish.

This raised certain considerations reg;pding the conservation and
management activities of the Internationa; Pacific Salmon Fisheries
Commissioﬂ (IPSFC), gstabiished under treaty (henceforth referred to
as the Salmon Treaty) between the United States amd Canada. The Salmon
Treaty provides for equal éharing between the United States and
Canada of the allowable harvest in designated waters off British
Columbia and Washington of certain stocks of sockeye and pink salmon.
Catches of these stocks are regulated by the IPSFC to achieve this
objectiveAas well as to satisfy escapement needs. The United States
and Canada are each represented by three Commissioneré on IPSFC and
regulatory decisions must be taken with the concurrence of at least
two Commissioners from each side. fhe Commission's scientific staff
provides information on wﬁich regulatory decisions are made. (These
points are reviewed in greater detail in Attachment A, "Issue Paper for

Discussion with Salmon Commission.")

After analysis of tﬁe decisfon, the U.S. Commissioners on the IPSFC
briefed the Canadian Commissioners on the new decision and introduced

b

proposals to increase the Indian catch. These proposals were not adopted.
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At a meeting at the White House on July 11, 1974,[§§ee Attachment éﬂ
it was agreed that the U.S. Commissioners on the IPSFC should be

instructed to make certain probosals at a Special ﬁeeting of the

Commission on July 12, 1974, designed to carry out the U.S. v. Washington

decision and allow American Indian fishérmen allarger share of the
overall proportion of the salmon catch allocated to U.S. fishefmen by the
IPSFC. Accordingly, U.S. Comgissionérs proposed at the July 12 meeting
that 2 extra days fishing be provided the Lummi and Makah Indian Tribes,

provided that the Lummi Indians would be-:restricted to the same.fishing

gear used in the previous year, plus three reef nets.
This U.S. proposal wés not accepted by Canadian Commissioners.

The U.S. Commissioners also moved that both sides be allowed to add

one participant on an ad hoc basis to the Advisory Committee authorized
by the Salmon Treaty. The proposal, which would have allowed addition
of an Indian to the U.S. Advisory Committee, was deferred to.the next

Commission meeting.

" The United States also informally circulated to the Canadian Commissioners

the following draft proposal, which is included in Attachment A:

Draft Proposal for IPSFC Regulation

"The Dominion of Canada and the United States of America

are authorized to take such action as is necessary to comply
with domestic law applicable to the fishing rights of their
citizens; Provided, however, (1) Fhat Fhe Commission be
notified at least 24 hours in advance of any such action g

that falls within the regulatory concern of the Commission,

-



(2) that such action must be taken within the season and
gear limitations of the Commission's regulations,‘(3) that
no such action may distﬁrb the equal sharing of the ﬁarvestéble
catch as between the Dominion of Canada and the United States
" of America or adversely affect the spawning escapement, and
(4) that the Commission may modify or rescind any such action

A Y
by emergency order."

The Canadians asked that this proposal be deferred.

Consultations between U.S. and Canadian officials, July 18, 1974:

Dr. Shepard explained that Canada had asked for the meeting because
Canadian Commissioners on IPSFC were uncertain of the impliéations of
U.S. proposals to the Commission to satisfj needs other than
traditional goals of adequate escapement and equal sharing between the
U.S. and Canada. He noged that it would be helpful to have

clarification of the U.S. legal situation, particularly an evaluation

of whether the decision in-U.S. v. Washington was likely to be changed

during appellate review.

He ais; said there was need to evaluate the possible impact of recent
U.S. proposals on:
(1) the effectiveness of the IPSFC staff in providing guidance
to allow the Commission to meet escapement needs, and country

sharing requirements; (2) Canadian fishing opportunities,

At the request of Dr. Shepard, Mr. Powell, NOAA Staff Attorney,

outlined the court decision. %



He explained that U.S. v. Washington was an interpretation of the

nature of Indian'fiéhing rights under treaties negotiated between-
.Northwest tribes and the United Stateg Government in the mid-1850's.
The Court held that because théy had in these treaties reservéd.

to themselves the right to take'fish at all "usual and accustomed
grounds and stations in common with all citizens of the territory,"
the Indians must be permitted the opportunity to take up to 50.
percent of the allowable catch at theif traditionalﬁfishing places.
He noted that the decision was concerned with actions that must be
Faken by the State of Washington to insure that it did not interfere
with the right of the Indians to take 50 percent of the allowable
catéh. Mr. Powell pointed out, however, that because the United
States was a party to the suit, it is also required to implement the
decision insofar as it may do so without violating otﬁer federal léw
or international treaty commitments, such as the Sélmon Treaty. He
concluded by stating that although the Court's decision had been
appealed, it was not expected that the appellate process would change

the United States' commitment to increase the Indian fisheries.

Mr. Rpoos of the IPSFC Staff then outlined some of the considerations
involved in managing the salmon fisheries to achieve the traditional
Salmon Treaty goals. He noted that lifting certain closures to allow
more fishing could result in large catches because the salmon might
'héve reschooled into large concentrations that‘wddld be particularly
vulnerable to fishing preSSu;e. Lack of knowledge concerning the

potential effectiveness of the Indian fishery would make it very



difficult to predict compensatory adjustments in.other aspects of

the fishery. He noted that ;he Commission staff could probably
determine the compensatory adjustments required. However, ;heseA
gould be disruptive of the overail commercial fishery, i.e. emergency
cloéures and openings upsetting the normal sequence of fishing might
be required. 1In addition, ths éomﬁensatory adjustments might lead to

under or over-escapement of the various salmon runs.

Dr. Shepard expressed concern over the difficulties exprgssed by

Mr. Roos, making direct adjustments in IPSFC regulations to satisfy
U.S. objectives concerning Indians. He also noted difficulty on the
part of Canada in accepting IPSFC regulations that designate particular

groups such as Indians or non-Indians for special treatment.

The possibility was,theq explored of the United States attempting
unilaterally to achieve its internal allocation needs within the 1imité
of Commission regulations. Both the United States and Canada agreed
on a preliminary basis that such action would not appear to conflict
with the Salmon Treaty, although its impact on Commission objectives
and C;ﬁadian fishing opportunigies would fequire examination by Canada

and the Commission staff.

Dr. Shepard sugguested it would be difficult to accommodate special
U.S. Indian interests in 1974, unless the United States could do so
under- present IPSFC regulations, because 1974 regulations have already
been formulated. He further suggested that the United States advise
the Commission staff on proposed’1975 regulaiions which could then he
developed’subject to the condition that they apply to major gear units,

not specific parties such as U.S. Indians. The State of Washington



could»then impiement the Commission.regplations by such Supplementary

means as appropriate to favor U.S. Indians. Dr. Shepard further

exp£essed the view that any steps taken shouid not.cause a.disadaQantagé
to Canadian interests or pose barriers to effective conservation of the
salmon runs. Dr. Shepard said that while Canada would not object to

the submission of U.S.~propos§1é fér‘1974; it would evaluate sﬁch proposals
by very strict cfiteria, more strict criteria than would be applied
against.proposals for 1975, because the season is already underway and
because there would be a limited amount of time to generate background

data which would allow a thorough evaluation of the U.S. proposals.

Mr. Wallace asked how Canada would view actions by the United States
which would reserve certain hours for gear used by Indians. Dr. Shepard
expressed Canada's willingness to consider the acceptability of such |
actions, subject to‘the resolution of any attendant legal questions and
only if such a step were taken as a United States domestic action rather

than by the IPSFC.

The subject of a possible imbalance in U.S.-Canada catches resulting
from actions taken by the United States was then faised by the United
States. Mr. Brennan suggested that if the United States took any action
which temporarily altered the U.S. share of the catch, there would‘be

a need to redress the imbalance through emergency IPSFC regulations.

Dr. Shepard responded that the Commission regulations are designed to
provide opportunitiés for a“balanced catch, and that Canada would reserve

-

its position on the matter of redressing any. imblance caused by the

T

failure of U.S.- fishermen to exercise their prerogatives.



Mr. Wallace expressed the view that if some altered management schemes
are not testéd in‘1974 there will be a reduced experience'base for 1975
actions. Hé asked that Canada take a flexible position on the sﬁbject
of accommodating U.S. Indian intérests. Dr. Shepard said that Canada
Qouid not object to supplementary actions of the United States if they
are not in conflict with Comm{séioﬁ régulations or disruptive of catch
patterns, but the Government of Canaéa would wish to review any U.S.

proposal. -Such a review would be accomplished in a short period of time.

The United States and Canada agreed that while such Government-to-
Government evaluation of proposals might be appropriate in the short
run,-it would not be an advisable long-term pattern.in that it would
hamper the ability of the Commission to effectively carry out its

functions.

Mr. Blow then raised the possibility of an additional observer on the
IPSFC Advisory Committee in order to give U.S. Indians a greater sense

of participation. Canada suggested the United States consider replacing
one Advisor rather than adding an observer. Mr. Johnson of the United
States ‘expressed the view that such a step might be difficult in that

it could result in denying other interests their proper representation

on the Committee. Dr. Shepard then indicated that Canada viewed the
United States proposal favorably, but was concerned with the ramifications
of approval and believed that the subject should be discussed by the
Commiésion. Canada and the ‘United States agreed that the Commission -

should take up the matter at its next meeting.



Dr. Shepard said that the meeting had been useful from an informational
gathering étandpoint, that Canada looked fdrward to the receipt of U.S. .
pfoposals for consideration, and that mutual cooperation through the
Commission was desired in the sear&h for mutually acceptable solutions
to the issues discussed at this'meetingﬂ ﬁe expressed his appreciation
for the advice of Mr. Roos and for the hospitality of the United States.
Mr. Blow said the United States appfeciated}the opportunity to meet _
with the Canadian delegation and was confident of'coopera;ion between
the United States and Canada in view of the long history of the IPSFC.
He said the United States would expediteighe submission of its proposals

for Canada's .consideration.

The meeting was adjourned at 4:30 P.M.



ATTACHMENT A °

Issue Paper for Discussion with Salmon Commission

United Sitates v. Hashington

The Yebruary 12, 1974, decision by the United States District Court in
United States v. Hashingion coastitutes am iwmportant interpretation of

the nature of Indiean flshlng rights under treaties negotiated between

the tribes and the United States government in 1855. Of immediate concern
is assessnent of the effect of Judge Boldt's ruling on implementation of
the Convention for the Protection, Preservation, and Extension of the
Sockeyc and Pink Salmon Fishery of the Fraser River System between the

"Dominion of Canada and the United States of America.

The threshold question to be answered and acted upon prior to the June 23,
1974, assumption by the Salmon Ceommission of jurisdiction in U.S. waters

is whether, in light of the Court's decision, the present practice of

dmplementaticn in the United States of the Salmon Commission's regulations

by the State of Washington's adopting and enforcing these regulations under
N 3 g ions un

State law can be continued, or whether some other procedure must prom ptly

be_i1 1n1tlatcd in order that the United ¢ S_ﬁlﬁs,ma+*mggh_lts responsibilities
under_the_ e _Convention.

As noted in the attachments to Director Cooper's communication of April 9
to the Compicsiencre, :vo bus;c propositions of Judge Buldt's ruling mu
be reviewed:

A. Extent of Indian fishing rigkt. In ceding most of their lands to

the United States, the Indian tribes reserved to themselves in their 1855
treaties the right to take fish at all "usual and accustomad grounds and
stations" off the reservation, "in commoa with all citizens of the terri-
tory." The basic issue in the case was the meaning of this phrase. The
State of Washington maintained that "in cozmon with" meant that off-
reservation Indian fishing must be carried out "under the same restrictions

" -2s" the non=Indian fishery. Under this interpretation, the State would

have been able to regulate ofi-reservation fishing to the same extent
(but to no greater extent) that it regulated non-Indian fishing.

The_Court rejected this interpretation,[ﬁolding that "in common with"
meant that the Indians must be permitted to share equally (with non-
Indians) in the opportunity to take harvestable fish) In the words of
the Court:

", . .non-treaty fishermen shall have the opportunity,
to take uf to 50% of tlie harvestable numder of fish
that may be taken by 211 fishermen at usual and accus-
tomed grounds and sta;lons and treaty right fishermen
shall have the opportunity’ to take up to the same
percentage of harvestable fish...." .

-
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‘Judge Boldt further refined the burden upon the State:

In calculating the number of "harvestable fish" to be shared equally,
the decision requires subtraction from the total run not only the fish
required for spawning escapement and all fish caught on the reservation,
but also fish taken by Indians off-reservation for their subsistence and
for traditional tribal ceremonies.

B. PRequivements for valid Siate regulation. Previous decisions of the
United States Supreme Court had established the rule that State regulation
of Indian off-reservation fishing fust be "reasonable and necessary for
conservation of the resource." The precise.circumstances under which a
State might properly limit Indian fishing rights pursuant to this test

was left for later determination. Judge Belloni's 1969 decision of the

Oregon District Court in Sohappy v. Smith was the first to identify the
actual process to he utilized by a State agency in fashioning its regu-
lations. That decision required the State, prior to-implementing a
regulation, to justify that the proposed regulation was reasonable and
necessary, and in order to carry its burden of proof as to 'necessity",
to show that the measure it proposes is ''the least restrictive which
can be imposed consistent with assuring the necessary escapement."

"In order for this court to determine that a
state statute or regulation is reasonable and necessaty
for conscivation, defendants must demonstrate that:

a. the specific statute or regulation is required to
prevent demonstrable harm to the actual conservation
of fish, 7Z.e., it is.essential to the perpetuaticn
of a particular. run or species of fish;

& b. the measure is appropriate to its purpose;

‘c. existing tribal regulation or enforcement is inadequate
to prevent demonstrable harm to the actual conservation
of fish; )
d. the conservation required cannot be achieved to the
full extent nccessary, consistent with the principle
of equal sharing between treaty and non-treaty fishermen
or by other less restrictive alternative means or methods,"

The forum in which the State is to demonstrate the conservation purpose of
the statute or regulation it proposes to enforce against Indian fishermen
is the Court itself, which has, retained jurisdiction for this purpose,
Court approval is not vequired if the State has obtained the consent of
the tribe whose fishing would be limited by the regulation.

.
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Possible Effect on Salmcn Commission

The questlon of the effect of United -States . ‘Washington on 1mplcmentat10n
of the salmon treaty may be viewed in three pgrtS'

1. Does the District Court's ruling directly affect the ability of
the State of Washington in 1974 to adopt and enforce Salmon Commission
regulations, even if such regulations would limit treaty fishing in Con-
vention waters considered to be "uSual and accustomed grounds and stations"
for certain tribes (such as the Makahs and the Lummis).

2. Even if the decision does not prevent Salmon Commission Regu-
lations from being enforced in the usual -manner, what effect would the
failure to recognize a special allocation to treaty’ Indians of the Salmon
Convention catch in U.S. waters have on tbe ability of the State to regu-
late its fisheries in. general. :

3. What responsibility do the United States Commissioners have
under the ruling to attempt to have the Convention -implemented in a
manner that specifically recognizes a special treaty flshlng right of
certain citizens of the United States.

Issue 1. Ability of State to enforce Commission reguiations. - The
Court recognized that it is the usual practice for Salmon Commission
regulations to be enforced by the Washington Department.of Fisheries
as State regulations. However, the decision also recognized that

"the United States has both the authority and the
obligation to enact the International Commission's
= recommendations as domestic federal regulation and
: directly enforce them if the State of Washington
. does not do so."

While he did not specifically decide the question whether the State of
Washington could promulgate and enforce Salmon Commission regulations
as it had in the past, Judge Boldt seems rather clearly to be saying
that, should the equal sharing and burden of proof requirements of
the Court prove incapable of being met by the State in the context of
the Salmon Commission, the Federal Government should be prepared to
enforce Salmon Commission regulations as Federal regulations.

An option to this method of enforcement has been suggested by the State.
The Washington Attérney General's office believes that Judge Boldt would
require tribal regulations to conform to Salmon Commission regulations
and, if tribal enforccment of these regulations could be shown to be



inadequate, the Court would further require that the regulations be
enforced by the State of Washington instead of by the tribes themselves.
Althouﬂh the procedure proposed might well be adopted by the Court, ais—
cussion may not end here for at least two reasons. First, in the complex
procedure of obtazining Court approval and determining whether tribal
enforcement is adequate, the assurance of full implementation of Commission
regulations might suffer. Secondly, it is not clear that the method could
have long range effect because of the expected increase of Indian fishing

effort in Convention waters and the conflict that will result with non-

Indian fishermen. It must be expected that the tribes will not lomng be
satisfied with equal treatment that does not assure them a greater share
of the U.S. catch.

Looking only to 1974, Commission regulation may well receive full assu-
rance of being enforced.by Mr. Tollefson's unofficially affording extra
fishing days on a small scale to the Makah'tribe, as has been done in
past years, and accomnodating in some manner the desires of the Lummi
tribe to fish in Convention waters. T

Issue 2. Effect on State fisheries management of failure to allocate
share of Convention cateh to Indians. 1f neither the Commission's regu-
lations nor United States implementation of them recognizes a special
treaty fishing right on the part of Washington Indians, the question
must be asked whether the overall fisheries management program of the
State would be adversely impected. The issve ariscc becausc (Fhic Dis-
trict Court held that the State not oanly must allocate to treaty tribes
an_equal share of those fish within the regulatory jurisdiction of the

o St 5

State \»hlmLQU¢d.-bWHWbHLtﬂat the
Sta;g,must_alsoumaka- ’

w~m

"[a)n additional equitable adjustment, determined from

time to time as circumstances may require, to-compen-

sate treaty tribes for the substantially disproportionate
numbers of fish, many of which might otherwise be available
to treaty right fishermen for harvest, caught by non-
treaty fishermen in marine areas closely adjacent to but
beyond the territorial waters of the State, or outside

the jurisdiction of the State, although within Washing-

ton waters."

In other words, the State must make up in other fish for those fish that
do not become available to treaty Indian fishermen at their usual and
accustored stations for reasons beyond the control of the State,

-
.

It is not clear how far the State must go in making this equitable
adjustment, but in view of the magnitude of the salmon catch in Con-

vention waters (part of which are "within.Washington waters" but "outside

®
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the jurisdiction of the State"), it would appear that the State would
have a difficult time compensating trecaty Indian fishermen for fish
that.would othervise be available to- them at their usual and accustomed

‘grounds and stations had they been.allowed to fish freely in Salmon

Convention waters without limitatidon of Salmon Convention regulations
applicable to other U.S. citizens. If this is the case, it behooves us
to attempt a solution of the problem that will not make even more diffi~
cult the State's new burden of fisheries management.

On the other hand, we must also recognize the somewhat conflicting fact
that the State would prefer to continue enforcement of Salmon Convention

. regulations under State law, if this is possible within the framework of
“the Court's decision. We cannot expect, in other words, that the State

will reguest the United States to enforce Salmon Convention regulations
as Federal regulations, ‘even if this procedure contemplated designating
State officers as Federal law enforcement agents for thils purpose, unless
such a method was clearly meant only to serve as a fall-back position in
the event no other satisfactory enforcement scheme was possible.

Issue 3, Responsibilities of the Uniied States Commissioners under the
decision. This particular subject may well be the most sensitive and
complicated of the three parts to this question because of the dual role
played by two of the U.S. Commissioners. As a U.S. Commissioner and
Regional Director of the Northwest Pegicn, Mr, Jchnscn is responsible
not only for carrying out the responsibilities of a Commissioner with
respect tc the treaty, but is also the National Marine Fisheries Service
official most directly involved with the actual implementation of the
Salmon Comrission's regulations. Of much greater import is the role
played by Mr. Tollefson, who is both Director of the Washington Depart-—
ment of Fisheries and a U.S. Commissioner and, therefore, has direct
responsibility to respond to the decision of the District Court and to
his dutics as a Commissioner under the salmon treaty.

Judge Boldt made specific reference to Mr. Tollefson s dual role in the
following words: :

“"As a U.S. Commissioner on the Commission, the Director
of the Fisheries Department has attempted unsuccessfully
to obtain Canadian agreement to a grecater number of
fishing days for the liakah Indians on the Fraser River
sockeye and pink salmon rums. The Director has taken

unilateral action to provide more fishing days. for
the Makahs." .

The decision makes further reference to the fole of the Washington Depart-
ment of Fisheries and its Director in the following language:



“"A considerable number of fish taken within the
territorial waters of Washington are under the
regulatory authority of the International Pacific
Salmon Fisheries Commission, an international body
established by trecaty between the United States and
Canada. While the defendants cannot determine or
control the activities of that Commission, the - |
Washington Department of Fisheries does have some
input into developmznt of the harvest program
which is preseribed or permitied by that Commission,
particularly as it perfains io harvest within Wash-
ington waters....Consequantly, while it must be
recognized that these large harvests by non-treaty
fishermen cannot be regulated with any certainty
or precision by the state defendants, 1t 1S incum-
g bent upon such defencants to take all appropriate
steps within their cctual abilities to_assure as
nearly as pessible an equal sharing of the
opportunity for trea 2y crd non-treaty fishermen
to harvest every spzcies of fish to which the
tweati_ﬁvboos had _acczss _ai their vsual and
accustemed fishing places at VPQCvU times
Some additional adjustments in the harvestlng
scheme under state jurisdiction may be necessary
to apprcach more nearly 2n egual zllccaticn cof the
opportunity to harvest fish at usual and accustomed
grounds and stations." (emphasis supplied)
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It is believed that the State considers the mandate of the Court in
this respect to extend to the presentation by Mr. Tollefson, in his

-role as Dlrector of the Washington Department of Fisheries, to the

Salmon Commission of a request for specific recognltlon of treaty
flShln“ rights.

The Court's ruling does not speak directly of a2 role on the part of: the
United States Commissioners, acting in that capacity, in carrying out
any part of the ruling. Judge Boldt did find, however, that:

“"The 1937 [salmon] Convention does not explicitly
or implicitly modify the Stevens' treaties. How-
ever, this Court believes that treaty right tribes
fishing in waters under the jurisdiction of the

International Pacific Salmon Fisheries Commission
nust comp}x with regulations of the Comm15310n.: -

Thus, although the decision does not speak directly to the question of the
manner in which the Salmon Treaty is to be implemented in the United States,
the implication emerges that the State of Washington might no longer be .

k 4
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capable of limiting Indian treaty fishing in Convention waters under
State law and regulation. Gﬁe responsibility for enforcement may have
to come-either from the Federal government in its vole as the party
ultimately responsible for seeing to ‘the enforcement of the Convention
or from the Salmon Commission itself in recognizing a special allocation
to treaty fishermen. Federal eniorcement could be accomplished under
aug%;rity of the Sockeye and Pink Salmon Fishing Act of 1947, 16 U.S,C.
774,

This approach would not by itself appear to gatisfy the responsibility

" the United States Commissioners have to apply domestic law, including

United States v. Washington, within the framework of the Salmon Con-
vention. Judge Bold:t stated above that the Salmon Convention did not.
modify the Indian treaties. The statement appears accurate insofar as
the Indian treaties might require the allocation to cértain of the
citizens of the United States of a greater share of fish than might
otherwise be available to them in the absence of a treaty fishing
right. (There is some question whether the Salmon-Convention might
well have worked a limitation to the Indian treaties in other respects,
such as the seasons during which an Indian might fish and the type of
gear he might use.) ' T s

In other words, while the complexion of the Commission's regulatory
pracess might be required to undergoe substan:ial~changc,(fhc Salmon
Couvention itself would not prevent the Commission either from setting
aside certain days for treaty Indian fishing or from permitting, on the
record or otherwise, the United States catch to be allocated in some
way among U.S. fishermen, so long as the overall goal of equal sharing
between the United States-and Canada were not disturbed. For discussion

purposes, the following language is offered:

F < Draft Proposal for IPSFC Regulation '
; "The Dominion of Canada and the ﬁnited States of

i

America are authorized to take such action as is

\ . necessary to comply with domestic law applicable
. to the fishing rights of their citizens; Provided,

l{ however, (1) that the Commission be notified at

L ~  least 24 hours in advance of any such action that

I falls within the regulatory concern of the Cormission,
/  (2) that such action must be taken within the season
and gear limitations of the Commission's regulations,
_/ (3) that no such action may disturb the equal-shar-
ing of the harvestable catch as between the Dominion
/ of Canada’ and the United States of America or adversely
affect the spawning é€scapement, and (4) that the Com-
mission may modify or rescind any such action by caergency
order." $



Pursuant to such a fegulation the Director of the Washington Department .
of Fisheries, acting under his own authority (if approval of the Court
or tribes concerned is secured) or pursuant to that of the Federal
Covernment, might set aside certazin open season days exclusively for
treaty Indian fishing in (U.S.) Convention waters. No action at all
would be required on the part of Canada. The question is whether the
Commission's present regulatory structure could accommodate itself to
the activities contemplated by the regulation suggested,

‘April 18, 1974
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MEMORANDUM: July 22, 1974.

TO: The White House;
Members of Congress;
Office of Management & Budget;
Department of the Interior;
Other Federal Agencies.

FROM: Indian Fisheries Commission of Western Washingtom
Interim Chairman: Forrest Kinley (Lummi)
Interim Members: Guy R. McMinds (Quinault)
' ' Charlie Peterson (Makah)
Leo LaClair (Muckleshoot)
Hank Adams (Assiniboine)

SUBJECT: Urgent Need for Fiscal Year 1975 Funding of Federal and Tribal Plans
for Implementing Indian Treaty Rights Fishing Programs in Washington

* % F % & * % % %€ *x x &k & K * * *x ® k % %k * * T * » &

General Background: On February 12, 1974, U.S. Judge George H. Boldt issued a
final decision in the case of United States v. Washington, which sought to end
“more than a century of frequent and often violent controversy betweem Indians
and non-Indians over treaty right fishing' in the Pacific Northwest. "The ulti—
mate objective of this decision”, he declared, "is to finally settle, either in
this decision or on appeal thereof, as many as possible of the divisive problems
of treaty right fishing which for so long have plagued all of the citizems of
this area, and still do."

The Court concluded in essence that there had been an oppressive denial
and erosion of fishing rights secured to treaty Indiamn Tribes by unlawful State
legislative and administrative actions. The effect had been to wrongfully conwvert
the Indian rights and interests in fish resources, having a value approaching
$50 million per year for fishermen alone, to the primary and near—exclusive benefit
of non~Indians. (The current salmom value to fishermen, apart from processing and
secondary industries, is figured at $32 million on recent annual average.) Judge
Boldt ruled that the treaties had contemplated and intended an equal sharing bet—
ween the Tribes and the State of these valuable fish resources.

Importantly, Judge Boldt determined that the purported protective and
beneficent policy of the United States toward Indian Tribes and people should be
transformed dramatically from a2 nice fiction into a demonstrable fact. In this
regard, he ruled that these traditional Indian fishing societies had reserved
their governmental rights to regulate the fishing activities of their members,
and had retained the solemn obligations and responsibilities for managing fish
resources to which they were historically related.

A brief analysis of the 206~page Boldt Decision, prepared by the Library
of Congress, is attached for your information. The following excerpts from-the
decision are also instructive:

" % % * it is unfortunate, to say the least, that state police power regu-—
lation of off reservation fishing should be authorized or invoked on a
legal basis never specifically stated or explained. This is particularly
true because state regulation of off reservation treaty right fishing is



highly obnoxiocus to the Indians and in practical application adds
greatly to already complicated and difficult problems and ray stimu-
late continuing controversy and litigation long into the future.

Having the judicial duty to independently research, consider and
falrly appraise the tribes' conteations concerning state regulation of
off reservation treaty right fishing, this court has intended and attemp-
ted to do that as conscientiously and thoroughly as possible *#%_ (p. 26)".

"Ever since the first Indian treaties were confirmed by the Senate,
Congress has recognized that those treaties established self-government
by treaty tribes * * *, * % * jpn the last decade Congressioral legisla-
tion has definitely been ** encouraging the exercise of tribal autcnomy
**% and make plain the intent and philosophy of Congress to increase rather
than diminish or limit the exercise of tribal self-government." (p. 29).

"The right to fish for all species available in the waters from
which, for so many ages, their ancestors derived most of their subsis-
tence is the single most highly cherished interest and concern of the
present members of plaintiff tribes ***, The right to fish, as reserved
in the treaties of plaintiff tribes, certainly 1is the treaty provision
most frequently in controversy and litigation involwving all of the
tribes and numerous of their individual members for many years past.

The philosophy of Congress referred to above and the evidence in
this case as a whole clearly indicate to this court that the time has
now arrived, and this case presents an appropriate opportumity, to take
a step toward applying congressional philosophy to Indian treaty right
fishing in a way that will *%* provide ample security for the interest
and purposes of comservationm.-

In all the circumstances shown by the evidence, including those
briefly sketched above, this court hereby finds and holds that any one
of plaintiff tribes is entitled to exercise its governmental powers by
regulating the treaty right fishing of its members without any state
regulation thereof; PROVIDED, however the tribe has and maintains the
qualifications and accepts and abides by the conditions stated below.”
(p. 30).

Supplemental Funds Requested: Both the Treaty Indian Tribes and concerned federal
agencies recognized the genuine opportunity afforded by the Boldt Decisiom, not
only to apply stated policies of both the Congress and the Nixon Administration to
the Indian communities, but also to eradicate many of the economic and other prob-—
lems of deprivation and poverty in more than a score of reservation tribal commun-
ities. We were presented with a perfect opportunity to prove the validity of the
declared federal policies by achieving some major success, while being primarily
reliant upon rights and resources secured to Indian people. However, qualifica-
tions and conditions imposed upon the several Tribes in the exercise of their
rights by the court decision represented major obligations, both in the assumption
of responsibility and in the assumption of immediate governmental costs. The
Administration's Budget Message on departmental program requests was already before
the Congress —— and virtually every Tribe confronted their best modern opportunity
without the essential funds or revenue to effectively capitalize upon it.




Early in the year, various Tribes began identifying their program
and budget needs for meeting their management responsibilities and the Court's
requirements. Through a March 29 Departmental Briefing of Interior officlals,
and justifications presented in April, the regional and field offices of the
Bureau of Indian Affairs (BIA), Interior Solicitor, and the U.S. Fish & Wildlife
Service, entered requests for Supplemental Appropriations for Fiscal Year 1975
for their agencies and for a number of the Indian Tribes.

Summary of Requests for F.Y.-1975: The BIA's Portland Area Office on April 23
submitted a finalized request for a total $1,889,618.00 in supplemental funding,
for both its own directly-administered programs and for others which would be
administered by the Tribes ($924,118.00) under contracts with them. Regional
offices had jointly supported an additional request for $550,000.00 in supple-
mental appropriations for the Northwest Fisheries Program of the Fish & Wildlife
Service to help meet the requirements for availability and assistance of “well

qualified experts in fishery science and management" to aid most Tribes.

Under the requested funding, employment in 32 permanent positions and
15 temporary positions was contemplated for the BIA and recipient or contract
Tribes. (BIA's Portland Area Office consequently would require an increase of
47 positions in its authorized persomnel ceiling allocation.) The Fish & Wild-
life Service funding request provided for 15 new positioms.

Categories of program funding requested in summary include:

A. Tribal Operations & Enrollment: $124,500.00 (15 Temporary Positioms).

B. Law Enforcement & Tribal Courts: $1,522,167.00 (30 Permanent Positioms)

C. Rights Protectiomn & Plamning: $242,951.00 (2 Permament Positions).

Tribal Contract funding requested in summary include:

1. Quinault: Law Enforcement, $71,961.00; Rights Protection, $85,451.00.

2. Makah: Law Enforcement, $251,500.00.

3. Lummi: Law Enforcement, $80,500.00; Rights Protection, $31,100.00.

4. Muckleshoot: Enforcement, $105,000.00; Rights Protection, $202000.00;
- 9 -Sguaxin: Law Enforcement, $111,716;00; Rights Protection, $26,400.00.
6. Hoh River: Law Enforcement, $33,230.00.

7. Nisqually: Law Enforcement, $87,260.00; Rigﬁﬁs Protectioﬁ,-$202000.00.

Law Enforcement & Courts for Inter-Tribal Services in summary include:

8. Columbia River treaty tribes in multiple use fishing areas: $366,100.00.
(a) Enforcement & support positions, 8; Fishing Offenses Court, 6 positic
(b) Tribes: Yakima, Warm Springs, Umatilla, & Nez Perce.

9. Western Washington: Common Court & Federal Enforcement Agents, $414,900.(



Status of Funding Requests: There has been an apparent failure within some

units of the Federal Government to recognize the
importance of acting upon these supplemental funding requests and the irmediacy
of tribal needs. Contradictory reports have issued from different levels of the
Interior Department on the actual support or opposition of departmental officials
for funding. The position of the White House and of OMB has been anything but
clear or reassuring. Congressional reluctance to take initiatives in securing
these funds seems evident. The uncertainty which prevails over the status of
support and appropriations actions is wholly incomsistent with the general
trend of congressional and Administration actions, policies, and public state-
ments of recent years in favor of Indian people and tribal endeavors.

A brief review of several policy statements and actions gives basis
for present confusion. A failure to fund would represent a major departure
from declared policies. It would constitute a substamntial, tragic defeat of
the purposes and provisions of the Boldt Decision and have devastating impact
upon the otherwise promising opportunity afforded Indian people by it. Consi-
der:

1. On April 12, 1974, the "Indian Financing Act" was enacted, with
the following 'Declaration of Policy':

"It is hereby declared to be the policy of Congres *** to help
develop and utilize Indian resources, both physical and human,
to a point where the Indians will fully exercise responsibility
for the utilization and management of their own resources and
vhere they will enjoy a standard of living from their own pro-
ductive efforts comparable to that enjoyed by non-Indians in
neighboring communities.”

2.. That Act may be the most significant of the national legislative
measures advanced by the Administration under its 'self-determination'
policy. We submit that the principle of self-management adopted by
Judge Boldt favors the forgotten substance of the President's 1970
Indian Message by embracing both Administration and Congressional
strategies for bringing about economic self-sufficiency: (1) not only
by strengthing tribal self-government and institutions; but (2) also

by utilizing renewable Indian resources to develop an ultimate self-sus-
taining "economic infrastructure" to generate an enhanced, viable
economic life in the Indian communities.

3. On April 26, 1974, the Assistant Secretary for Fish & Wildlife &

Parks' deputy Curtls Bohlen wrote for Secretary Mortom:
“The policy of this Department is to assist the tribes in any way
possible in the management and harvest of tribal fish and wildlife
resources. As a result of Judge Boldt's recent decision, we are
planning to expand our capability to assist the Puget Sound tribes
in qualifying for self—regulation of anadromous fish. harvests at
off-reservation locations."

4, Previously, Deputy Under Secretary W.W. Lyons had written to Indian
Commissioner Morris Thompson on April 4:
"Following last Friday's briefing with the Under Secretary would
you please take the lead in developing a coordinated action plan
for timely and orderly implemedfation of the U. S. v. Washington
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decision. This should include, inter alia, a delineation of
what steps need to be taken, assignments of responsibility,
allocation targets for manpower and funds, public information
needs, etc.

This is a landmark decision, as you know, and we need to do
everything within our power to insure success. Please let
me know what this office can do to help in reaching this
objective."

In latter February, major Indian organizations and tribal representa-—

tives had addressed both the Interior Secretary and the Indian Commissioner,
as follows:

and:

6.

"Independent of the court decision, rational management of tribal re-
sources imposes as its own requirement some of the conditions set down
by the court. The ability of the separate tribes to responsibly carry
out their own obligations for their people and for these wvalued fish
resources should no longer rely solely upon the measure of political
clout any one Tribe may assert of of the bureaucratic favoritism that
has allowed too many Tribes and Indian communities to suffer neglect and
near-total lack of help. * * * your office (should) consider acting at
once to ensure that the forward position of Indian people on treaty
rights fishing, as sustained or validated by the decision, can be main-
tained and strengthened by appropriate administrative and budgetary
support.” (February 19, 1974.)

" % * To qualify for self-regulation of the off-reservation treaty right
fishing as provided by the court each Tribe must meet certain qualifica-
tions, one being to have qualified experts in fishery science and manage-
ment, either on the Tribal staff or whose services are readily available
to the Tribe, and ** most Tribes in the case area have not had the
financial capabilities to establish the necessary independent expertise
to evaluate the resource and conduct investigations necessary in the
formulation of regulations * *, RESOLVED that the Northwest Affiliated
Tribes request that in his trust responsibility, t.ae Secretary of Inter-
ior support and obtain the necessary funds for the enlargement of the
Northwest Fisheries Program to conduct the needed work and assist the
Tribes in meeting the qualifications set down by the court."” (February 23.)

A full year before the Boldt Decision —- in fact befofé trial of the case

-- Assistant U.S. Attorney Stuart Pierson, who effectively represented the U.S.
in final construction of issues and arguments, stressed the importance of the
post—-trial commitment of the Federal Government in securing a successful result.
In a January 9, 1973, letter to Mr. James Heckman, then in the Regional Office
of the Fish & Wildlife Service, Mr. Pierson emphasized: ’

"Your agency's active and dedicated assistance in the preparation and
trial of this case is absolutely essential to a successful result.
Without such assistance it would be impossible for the United States to
prove the allegations necessary to fulfill the obligations we assumed
when this case was filed. * * *

In addition to the demanding respomnsibilities which are imposed on your
agency by this case, the currently low level of the assets of most of
the plaintiff tribes requires an extemsive, continuing provision of tech-



nical services to the plaintiff tribes if we should obtain a success-—
ful result in United States v. Washington. Although I am not fully
familiar with the technical needs, such services should include at least
(a) your advice to each tribe, based on supporting facts and data, of a
justifiable share of each run, in each season, which should be allocable
to the tribe's fishermen, and (b) your availability as an expert to sup-
port such a share when the state agency considers regulations for the
coming season.

Moreover, in addition to the Indians' post-trial needs for such assist-
ance, the existence of a detailed, pretrial, federal commitment to pro-
vide such assistance after a favorable result will surely influence the
Court's decision. * * * T am sure I need not add that the commitment
for such assistance should be scheduled to terminate only if a tribe is
. capable of obtaining such expert assistance from other sources."

After conclusion of the trial, U.S. Attorney Stan Pitkin wrote to Mr. Kahler
Martinson, advising him that the agency's restructured and enlarged Northwest
Fisheries Program, to which Mr. Heckman had transferred as Program Manager, had
carried out the pre-trial objectives commendably and had substantially affected
the case, and merited the lavish praise addressed it by Judge Boldt.

7. After the decision, U.S. counsel Mr. Pierson left government service. In

a letter of April 25, 1974, he felt compelled to write the Interior Department
to express concern that Federal officials were reneging on commitments and obli-
gations to the Indian Tribes. In part, he wrote:

"The United States should not dodge the 1ssues by non-participation.
Beyond whatever obligation interested men in the Government may feel,
there is an ethical obligation that, having begun this litigation, the’
Government must continue its participation in every portion of the case
affecting the essential rights of the treaty tribes. #* * * There are
additional reasons why we should squarely and honestly face up to the
difficult factual and legal issues presented **., Most Importantly, as
you have often reminded me, the trust obligation of the United States to
Indians is one that should be sincerely pursued, not the least because
is has been so often ignored. * * %

Stated simply, my fear is that'the'Government; merely out. of petty or
myopic self interest, will refuse to continue ** the commitment which
has given us such a successful and fair result **."

8. The Boldt Decision did activate an intense anger and opposition among some
elements of the non-Indian population, particularly among the small segment of
the Washington citizenry who had been acquiring the greatest benefit fimancially
from the fish resources, plus vocal elements among sportsfishermen -- who would
actually be affected by the decision in minor and minimal ways. Additiomally, it
led to an active strategy within the State Departments of Fisheries and Game to
strongly open up competition with the Tribes and federal agencies for funding
from federal sources -- and for political support to defeat the promising effects
of the Boldt Decision. The design was clearly to assert a priority claim upon
any available funding resources and program efforts, and to deny additional
support for tribal and federal program efforts or to prevent their development.

¢
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9. Oddly, the political efforts among State-level elected officials seemed
uniformly to fail. The Washington Legislature refused to adopt even a memorial
to the Congress and Administration to extinguish Indian Treaty Rights, remegoti-
ate the treaties, and funnel new funds into the State programs. In the past
month, both the Republican and Democrat state conventions refused to adopt any
anti-Indian positions or platform planKs offered them or to take any position
oppositional to the tribal exercise of their treaty rights to fish and regulate
themselves under their own systems of self-government.

10. The State agencies seemed to gain greater responsiveness from various fed-

. . eral officials. The federal responsiveness to the Tribes' funding requests and

the budget requests of local federal agencies accordingly seemed to diminish at
decisive governmental levels:

A. On June 19, Under Secretary John C. Whitaker wrote the Washington
Department of Game, indicating that the federal position and Administration
support for the Indian tribal needs remain unchanged, stating:

"Your letter infers that difficult problems have been created by
Judge Boldt's decision as the result either of recent administrative
grantof fishing rights to the Indians or of an ill-advised decision
by the Department to prosecute cases to protect such rights. Neither
the right, nor the attendant problem of allocation, is of recent
origin. As you are aware, the Indians' off-reservation fishing
rights are founded on treaties this nation made with Indians over:
100 years ago when their possessory rights to land areas were
acquired. * * * the courts have repeatedly reaffirmed Indian treaty
fishing rights and limited the authority of states to restrict and
regulate Indian fishing. * * * Administration of treaties negotiated
with the various Indian tribes is a responsibility entrusted to this
Department. In instances where treaty rights involve the remewable
natural resources of our county, the Department will consider the
need to protect long-term conservation needs in approving tribal
fishing regulations. * * * The Department does not view this decision
as an expansion of treaty rights, but rather as an enforcement of
existing treaties. The treaties with the tribes of Washingtom and
Oregon are more explicit in their recognition of off-reservation
fishing rights than is true with most other treaties. * * *"

B. In late June, Interior Secretary Morton met with Washington offi-
cials on the State's complaints and own funding requests. News reports of
the meeting indicated that the Secretary strongly committed himself toward
meeting the funding goals and requests of the Game and Fisheries Departments,
totalling $1.2 million for FY-1975. In a July 12, 1974, in a letter signed
by “Rog Morton", the Secretary informed the Washington Game Director that
he should not be offended by the June 19 Whitacker letter, terming it *a
'legalistic' response', not to be "interpreted by you as establishing the
attitude” of the Interior Department. He added:

"We have a responsibility to assist the State in the effective imple-
mentation of the court's orders and decision: Specifically, we will
make every effort to secure appropriated funds."

C. While the BIA, F&WS, and Tribes' requests for supplemental funding

have reportedly been assigned a low priority, federal officials should exam—
ine what the Stata. 1tcalf viocwe ite nrinarite +ta he in ranunoctrine SA20 OON



The amounts sought by Washington Game would provide for:

(a) 21 wildlife Enforcement Agents;

(b) 10 bioclogists;

(c) 1 1Indian Affairs Coordinator;

(d) Helicopter & fixed wing aircraft (remtals);

(e) 20Z of requested funding for Administration Costs.

(£) 30Z of requested funding for steelhead smolts for planting.

D. The Regional Office of the Fish & Wildlife Service, under Director
Kahler Martinson, similarly has seemed to be more sympathetic to the State
programs and requests than to the long recognized needs of Indian Tribes
in the Pacific Northwest. Several requests for studies and information
which have been requested by Tribes through the Congressional Delegation
and Administration officials —— and promised to tribal govermments to be
forthcoming month after month, extending into years -- we have recently
discovered,have been forwarded to the State Fisheries and Game Departments
for review, recommendations, and a direct role in constructing the responses
and results to be returned to or imposed upon the affected Tribes.

CONCLUSIONS:

This presentation is formulated partly to demonstrate that both the
need and the justifications for the supplemental appropriations requests have
been known for some time to federal and state agencies.. The Boldt Decision
did not create the needs, but did permit the Tribes to act upon longstanding
resources management and commmity economic problems. Significantly, the posi-
tions of the federal attorneys and witnesses, and partly the decision itself was
premised upon an indication that a definite federal commitment existed for aiding
the Tribes and that such a commitment would be carried out in the event of a
ruling that recognized the Indians' possession of both resources and rights.

Time is a crucial factor in management of anadromous fish resources
which return in cycles and for which the management of the parent generatioms
have decisive effects upon the status or abundance of the progeny cycles. Even
though the budget request is keyed strongly toward “law enforcement" categories,
these tribal employees play an important part in monitoring the resources and
reaching management decisions, compiling reports, and assuring adherence to
necessary regulations by both tribal members and other persoms. Its program
variance from gemeral 'criminal law enforcement" is reflected in the ineligi-
bility for 'wildlife agents' under the Law Enforcement Assistance Administration
(LEAA). There is major need, because a vacuum has existed in this program area
in the past.

There are some deficiencies in the budget request and its character,
but the Indian Fisheries Commission plans to assist the various tribal members,
or Treaty Tribes, in developing a more comprehensive and satisfactory budget

outline and justification for serving the needs of all affected Tribes in the
coming Fiscal Year.

Respectfully submitted,
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AMENIVENT TO 1975 BIA BUDCET 3EQUaST FOR INDIAN FISHING
TREATY RIGETS -- BOLDT DZCISION
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To: Stuart Blow
From: Donald R. Johnson
Date: July 26, 1974

Subject: United States v. Washington
Meeting in Olympia, July 22, 1974

FOR THE RECORD

This meeting was called as a follow-up to recent meetings held in
Washington, D.C. Present were Mr. Tollefson, Director of the
Washington State Department of Fisheries; Charlie Peterson,

Oliver Ward, and Hubert Markishtum; all Makah Indians; Mason
Morisett, attorney for the Lummi, Quillayeutte, and Makah Indian
tribes; Bob Wares, FWS (Interior); Forrest Kinley, a Lummi Indian;
Jim Heckman, FWS (Interior); Don Johnson, Ken Henry, and Jack
Dunnigan, all of NOAA; and Bob Robison, Don Kauffman, Hank Wendler,
Grant Fiscus, all of the Washington State Department of Fisheries.

Mr. Johnson began the meeting with a summary of what has happended
to date, including the last two Commission meetings, and the two
meetings in Washington. He noted particularly that at the most
recent Commission meeting, the Canadian Commissioners voted down
the proposal to add extra days to the Indian fishery, but were
willing to give further consideration at the next Commission
meeting to the possibility of adding an additional member to the
Advisory Committee, an Indian on the United States side on an

ad hoc basis. Mr. Johnson then discussed the reaction of the
Canadian Commissioners at the latest Washington meeting generally
describing it as cautious. The Canadians were afraid that there
was a large gap in existing information concerning the changes
that would occur in the fishery by changing existing regulations
to allow for preferential Indian treaty fishing rights, and thus
that they were more interested in taking steps for the 1975 season,
when there would be more opportunity for planning, than for 1974.
He noted that there were three conditions the Canadians set forth
for any regulation under which the United States could recognize
preferential Indian fisheries: (1) that the integrity of the
regulatory scheme not be impeded by allowing too many fish to
reach the Canadian fisheries in the Fraser River system, i.e.,
that it not be disruptive to Canadian fisheries; (2) the
Canadians reserved judgement on making up for imbalances in the
disparities between Canadian and American catches which were
caused by such recognition of preferential fisheries; (3) that
the change would have to be done by the United States within

its domestic law, as constrained by the existing pattern of
Commission regulations.
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Charlie Peterson and Forrest Kinley inquired as to why the United
States was not in a bargaining position to gain Commission support
for its preferential Indian fisheries, whereas the Canadians were
getting Commission support for subsistence fisheries in the northern
Fraser River system. Mr. Tollefson responded that this was because
United States Commissioners, a number of years ago, had acceded to
such considerations without understanding the implications for
American Indians. Mr. Johnson noted that the Fraser fishery by
Canadian Indians is, indeed, bound by Commission regulations.

Mr. Peterson also asked about Canadian trolling permitted in the
three-to-twelve mile zone off the northern Washington coast and
explored the process of give-and-take within international nego-
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