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For Immediate Release 

INDIAN CLAIMS COMMISSION - NEWS RELEASE 

The Indian Claims Commission today issued a significant decision 

in the Black Hills claim of the Sioux Nation of Indians, affecting the 

interests of Sioux residing in South Dakota, North Dakota, Montana, 

and Nebraska. The case involves a claim by the Sioux for compensation 

for their lands and other interests acquired by the United States by an 

act of Congress enacted February 28, 1877, and for compensation for gold 

removed from their reservation prior to that date. The land area involved 

in the claim is located in western South Dakota and contains in excess of 

seven and one-third million acres. 

The Commission determined that the 1877 fair market value of the 

Black Hills land was $17,100,000. The Connnission further determined that 

the 1877 act of Congress constituted a taking of Sioux property under the 

Fifth Amendment to the United States Constitution. In a subsequent 

proceeding the Connnission will determine the extent to which the Sioux 

have been compensated, if at all, for the property acquired by the United 

States. The Sioux will not be entitled to a judgment unless the Connnission 

determines that they did not receive just compensation for their taken 

property. 

The Commission also determined that the gold removed from the Sioux 

reservation prior to February 28, 1877, was taken by the United States under 

the Fifth Amendment, and that the value to the Sioux of this gold was 

$450,000. The Sioux have not been compensated for this gold. The Connnission 

held the Government liable to the Sioux in the principal amount of $450,000, 
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plus an additional amount measured by 5% simple interest on that amount 

from November 17, 1875, until it is paid. In a subsequent proceeding the 

Commission will determine whether or not the United States is entitled 

to offsets for ftmds it expended to the benefit of the Sioux. 

The opinion of the Connnission was delivered by Commissioner 

John T. Vance, who was joined by Commissioners Richard W. Yarborough, 

Margaret H. Pierce, and Brantley Blue. The Chairman of the Connnission, 

Jerome K. Kuykendall, dissented in part, on the ground that the Sioux 

Fifth Amendment claim had already been decided by the Court of Claims 

in 1942. 
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Hilt, Administra'tilin 
Set Services Program 

By Stuart Auerbach 
: WaiblnltO.n Poat Staff Wrlttr 

The executive branch and l '!But the real key to ellgibil-
: Congress ended a two-year it~ is income. People with in-

dis)?ut~ festerday over _a $2.5 cqmes up to 80 per cent of the 
, b~lhon pr~gram to provtde ~o- • state median income gect free 
r c1al. _serv1ces to low-income services; those making be-
1 fam1hes. , , 

, The agreement was forged tween 80 and 115 per cent of 
} by the unusual coalition of the median income must make 
I Sen. Walter F, Mondale (D- :partial payments •nd those 

Minn.), a liberal, and Se ~e- above 115 per cent PllY in full. 
tary of Health, Education and Thls elegibility requirement 
Welfare Caspar W. -Weinber- replaces a loosely written 11eo-
ger, who ~s generally consid- tion of the old law that al-
ered a conservative. lowed former, preqnt or po-

' The result is legislation re- tentlal welfare recipients to 
j placing a series of HEW, regu- q,uallfy. 

lations successfully opposed as Among the programs the 
, too restrictive by Mondale and states are expected to provide 
J other congressmen, along with are day care; training and 
t state governors, welfare ad- treatment for the mentally 
r ministrators and private or- retarded; foster care; child 
• ganizationa. protection; family . planning 
r But Congress and the ad- (for which the federal kovern-
F ministration also were worried ment contributes 90 per cent); 
,. hat the states were raiding help for the handic:!apped; in-
, the federal treasury! Costs of chtding tht blind, ilcoholics 

the open-ended program sky• and drug addicts, and aid to 
• rocketed to $5 billion until the elderly, including bringing 
ll Congress imposed a $2.5 bil- hot meals to their homes. 

Ill lion ceiling in 1972. Ruled out specifically is cap-
>r • Under the loose regulations ital construction-one• of the 
• governing the program untiI a'bllses of the old program. 

e- 1972, states' were refinanch1g •Weinberger said Ute pro-
> traditional programs to get gtam ceilini remains at $2.5 
,_ the 75 per cent federal aid. billion and the Ford adminis-
e The money· ended up being tration is prepared to !nd d used for programs-including the f~l amount ll th~ . tes 

buying uniforms for prison require it. With state cO hu-
e guards-no~ gener;il,ly -consid- tions, the program .totals $3.3 

ered as social services for low- billion. 
,. income families. This year the federal ex-
! The new bill introduced penditure is expected to be 
• yesterday will 'replace the $1.7 billion; in fiscal year. 1974 
' ·loosely w~rded 27-year-old leg- it Was $1.55 billion. 

islation and the HEW regula-
' tions that governed the pro-
'gram. 
' Wj!l.nberger said he expects 
' the bill to pass-before Coil-
\ aress adjourna this year, he M I l hopes-because it has the sup-

port of members of the key 
committees. 

• . It is sponsored in the Senate 
1 by Mondale1 Robert Packwood 
l (R-Ore.), L1oyd Bentsen (D-
• Tex,) and Jacob K. Javits (R-
t N.Y.). ChairtDJn Wilbur Mills 
l (D-Ark.) and Rep. James Cor-
l man (D-Calif.) of the House 

Ways and Means Committee 
• are also sponsors. 
, Weinberger declined to say 
who co~romised the most in 

• (he six-month negotiations. 
l The program affects an esti-
·mated 7 million Americans. 

Under the proposed legis~•· 
tion, half the people served by 
the program in each state 
must be recipients of welfare 

! programs such as aid to fami-
, lies with dependent children 
I br supplementary security in• 

come. 



TO: 

MEMORANDUM 
OF CALL 

YOU WERE CALLED BY-

OF <orianl.ratlon) 

YOU WERE VISITED BY-

PLEASE CALL---. ~~g~JE:l· _________ _ 

WILL CALL AGAIN IS WAITING TO SEE YOU 

RETURNED YOUR CALL 

MEssAGE 

RECEIVED BY 

STANDARD FORM 63 
REVISED AUGUST 1967 
GSA FPMR (41 CFR) 101-11.6 

WISHES AN APPOINTMENT 

I DATE 

*u• S, GPO: 11172 - , .... 
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A BILL 

To amend the Pl~lic Works and Economic uevelopment Act of 1965, 

as amended. 

Be it enacted by- the Sen·ate and the House of Representati \"(c.S 

of the United States of America in Congress assembled, That 

section 30l(b) of the Public Works and Economic Develooment Act 

of 1965, as amended, is amended by stri.cing the period after 

the word "hereuf" in the first sentence and inserting in lieu 

thereof a commu and the words "except t'l-iat in the case of a 

grant to an Indian tribe- the Secretary i.s authorized to incre.::.S-".;; 

the amount of the Federal share to 100 ?er centum." 



... 

STATEMENT OF PURPOSE AND NEED 

The bill authorizes the Secretary 0f Commerce to make 

planning grant~ for up to· 100 percent for Indian tribes p~-

suant to Title III, section 30l(b) of t·.1e Public Works a:1.c. 

Econorr~c Development Act of 1965, as amended. 

The present section 30l(b) limits ·:he maximum level =or 

all planning grants to 75 percent. In .:he case of most I~dian 

reservations tt.e 75 percent limitation is tantamount to excl,:sic:. 

from reasonabl~ participation in this pcogram. Tribal reven~es 

fall far short, in many instances, of m!eting critical needs. 

Unlike local town and county governr.1ent.3, tribal governne:-.ts do 

not have tax income; tribal members, wi ~h widespread u.-rier::?loy:::i.c:r,~ 

and low inco~e, can ill afford sales, income, and similar local 

taxes. However, ·tribal governments are often called upon to 

provide many o;f the same services to tribal members that other 

citizens recei {,e from their local governments. 
I 

Those tri~es that presently partic~pate in this plan~ing 
. I 

program have contributed, as their local matching share o= costs, 

cash, and sue~ in-kind items as office space, furniture, t=avel 

and per diem of selected individuals, telephone service, clerica: 

help, and similar items. As severely limited as most of the 

tribes are, it is plain that these iterr.s have been diverted fro:.. 

other progra.-;-.s in which the tribe is in·,olved. 

Good planrdng is a necessity if the tribes are to realiz~ 

the full economic potential of their re.~ervations. This authori ::~-
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is proposed in order to overcome the historic lack of plar.r.ing 

in Indian areas and to encourage future planning by allevia~ing 

the economic b~rden now placed upon Ind·~an tribes who seek 

planning assistance. 



COHPARATIVE TEXT 

Showing th~ change which would be made in Title III, 

section 301 (b) of the Public Works ar.d Economic Developr:-.e:-.t 

Act of 1965, as arr.ended (P.L. 89-136). 

(b) The Secretary is authorized to make gra..~ts 

to defray not to exceed 75 per centum of the administrative 

expenses of org:inizations which he determines to be qualif:..ed 

to receive grants-in-aid under subsection (a) hereof[.], exc2'!Jt 

that in the case of a grant to an Indian tribe the Secreta::::-· 

is authorized t •) increase the amount of the Federal share to 

100 Per centum. In determining the amount of the non-Federal 

shar.e of such costs or expenses, the Secretary shall give C.'.le 

consideration to all contributions both in cash and in kind, 

fairly evaluated, including but not limited to space, · equip=2~t, 

and services. [ where practicable, grants-in-aid authorized 1:..~der 

this st:bsection shall be used in conjunction with other ava:..:ab:~ 

planning grantb, such as urban planning grants, authorized UI1der 
I 

t.."'le Housing Act of 1954, as amended, ana highway planning and 
! 

research grants authorized under the Federal-aid Highway Ac~ of 

1962, to assure adequate and effective planning and economical 

use of funds . 





,. .. 







' (. 



f-



• l 

,. 

t. 
I • 

I • 

-



.. 





-· 

• 

,~ copy of e:1ch purr.hnne .Invoice ror -< nto-'t cat in, liquor 
.;ur :•llf?s dell vt~r,~<1 to :trid si,~ncd by the licen:;ee o 1 ts ar nt 
:.h:1 l l h~ r1 led rrt<mth ly_ th the Ti-ea.surer or the Rofi hud !,lo· ,< 
'l'r it'<' . 

Wlu•ri I.ht? 1u1•:itlo1t <'f. Wht•t.h,,1• l t.p or lJl~t•n:H':~ :;h: ·1 I ht' ,~1•.n ,· ! 
wi\.hln t.lw Connuratt.1 h;rn,hc~n :,ub11l lt•d lo ti"• vot.,,a-: ,,ran I1d :m 
C01tir:nmlt.y (lf hr. Ho;;chud ·ueservat-1c • thl" nam,• qu,•t~tJnn :,hall ,. ·: tr. 
reuulJmtttcd w ii, a Y.e:u• thercnn.c-. 

I 

.. • 

• 



• 







rt 











, 



,. 



p 1-e1on o 
b• 

l-7 Pur htt. 

• I 

,. 

1-



Sydney Freeman . 
OMSD 3/2/72 

Proposal Pres"idential Initiative 

Needed. A positive, viable, national thrust to create a different atmosphere 
under which Indian tribes and reservations can thrive in the contemporary 
environment and maintain Indian culture as a national heritage of ~erica. 

Background. The plight of the American Indian·is well known. It was aptly 
described in the 1970 • Indian Messag_e. Continuing appeals to the nation's 
conscience have not and cannot stimulate a sustained response by Federal agencies 
or the general public. Such response,· based entirely on sympathy, is transitory. 
Concrete evidence is available at every reservation where the conditions and en-
vironment are no better today than _they were -a century ago, in spite of an annual 
Federal expenditure of over a billion dollars. 

Proposal. 

l. Issue a new Indian Message to restate and.clarify national Indian policy. 

- Indian control of his own destiny 

Federal program support of Indian needs and priorities 

Preservation of Indians and Indian culture for the benefit of the 
Nation and the general public 

2. Initiate nationwide campaign to create, in the non-Indian population, a 
feeling of pride in the Indian background of our country and a need and desire 
to preserve and perpetuate Indians and Indian culture for our own benefit. 

Indians proud to be Indians 

Non-Indians proud of the Indian heritage of our country 

Non-Indians personally proud to know and be known by Indians 

3. Initiate a different approach to American History at elementary and high 
school levels. 

Reorient American History courses to go back through the colonial period 
to the Indian and the history of our land rather than through the colonial 
period to Europe and·the _European history of whites 

- Make American History as a subject the history of the American land rather 
than the h~story of the whites who came in from Europe . • 
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HAROLD P. GREEN 
COUNSEL 

Mr. Bradley H. Patterson, Jr. 
Executive Assistant to Mr. Garment 
The White House 
Washington, D. C. 

Re: Highway Safety Act 

Dear Mr. Patterson: 

When we discussed the other day the need for amendments to the 
Highway Safety Act in order to make possible the operation of programs 
under the Act by Indian tribes on Indian reservations, you asked if I had 
any information on the extent to which highway safety programs have 
been made available to Indian reservations under the existing statutory 
framework which restricts funding to states and other subdivisions. 

I am enclosing herewith a listing which I have obtained from the 
Department of Transportation of highway safety funds spent in Arizona 
counties in Fiscal Year 1971 and a cumulative list of Arizona highway 
safety programs through Fiscal Year 1970. These lists indicate that 
little, if any, Highway Safety Act funds have gone into areas within 
Indian reservations. 

I understand that Mr. D. K. Kelly, New Mexico's Traffic Safety 
Director, estimates that the Indian traffic fatality rate in New Mexico 
is at least eighteen percent of all traffic fatalities, although Indians 
make up only seven percent of the State's population. Mr. Kelly also 
believes that his figures of Indian fatalities may be only fifty percent of 
the total number because they were compiled by counting incidents in-
volving persons with Indian surnames, while many New Mexico Indians 
have English or Spanish surnames. 
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I understand that it is the position of the New Mexico Traffic 
Safety Commission that while there is a substantial need for traffic 
safety programs on Indian reservations, under the existing law neither 
the State Traffic Safety Commission nor subdivisions of the State can 
operate programs under the Highway Safety Act on Indian reservations. 

I am enclosing herewith proposed language which would amend 
the Highway Safety Act in order to set aside a special allocation of funds 
for highway safety programs on Indian reservations, as well as providing 
for full Federal financing of such programs where the Tribe does not have 
sufficient funds to provide the local contribution. An explanatory memo-
randum is also enclosed. 

Sincerely, 

S. Bobo Dean 

Enclosure 
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HA.PtOLD F'. GREEN 
COUNUL MEMORANDUM 

RE: Reservation Indians and the Highway Safety Act 

The Highway Safety Act of 19 66, Public Law 85-5 64, 23 U. S.C. § 40 l 

et seq., provides for Federal financial assistance to local communities to 

improve highway safety. These funds can be used for inspection stations, 

safety equipment, driver education and adult training, including alcoholism 

programs, license training and reexamination stations, breathalyzer equip-

ment, additional court personnel, maintenance, signs and marktngs to comply 

with Federal standards, traffic records, training for paramedical crews, 

ambulances, communications equipment, pedestrain safety and similar 

projects. 

Most of the funds distributed to local communities undei:- the Act ·are 

administered under Section 402 which provides for "block grants" to States, 

which, in tum, must distribute .at least forty percent of these funds to their 

political subdivisions. 
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Since Indian tribes have inherent sovereignty and are organized 

under Federal law, they are not political subdivisions of States. Felix Cohen, 

Federal Indian Law, pg.401;Opinion of the Attorney General of Arizona, 

August 1, 19 69. Consequently; they do not presently share in Section 

402 funds. 

Theoretically, it may be possible for county governments contain-

ing Indian reservations to" operate highway safety programs within such 

reservations. This is seldom done, however. In a letter, dated March 

30, 1972, to ~he Department of Transportation,Mr. D. K. Kelly, New Mexico's 

Traffic Safety Director, says: 

"In answer to Mr. Dean's question, 'Can the state 
make 402 money available to counties who in turn will 
provide traffic safety services and/or money to Indian 
communities? 1 I don't think that attempting to circum-
vent the law is a good practice; nor do I feel that counties 
bordering pueblos and reservations are knowledgeable 
enough to provide the help that is needed." . 

Attached hereto is a cumulative list of Highway Safety Act projects 

through Fiscal Year 1970 and a list of such projects for Fiscal Year 1971 

for the State of Arizona. According to a study prepared in 1971 by Victor 

Roth for the Arizona State Government entitled "Emergency Medical Services 

in Arizona," the percentage of Indian population in Arizona counties is: 
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Apache 75% Cochise 0% 

Coconimo 25% Gila 16% 

Graham 11% Greenlee 1% 

Maricopa 1% Mohave 4% 

Navajo 49% Pima 2% 

Pinal 10% Santa Cruz 0% 

Yavapai 5% Yuma 3% 

A review of the attached listing of Highway Safety project·s in 

Arizo~a indicates that a total of $8,907 was spent in counties with more 

than 25% Indian population through Fiscal Year 1970. Nothing was spent 

in Apache County, which has the highest percentage of Indian population. 

In Fiscal Year 1971 $29,000 was spent in counties with more than a 25% 

Indian population, but these funds went entirely to off-reservation pre-

dominantly non-Indian communities. 

The lack of State-funded Highway Safety programs on Indian 

reservations in Arizona and New Mexico is not surprising in view of the 
. . 

fact that these States lack civil and criminal jurisdiction over Indians 

on reservations. 

The need for Highway Safety programs on Indian reservations is 

well documented. In his letter of March 30, 1972, New Mexico Traffic 

Safety Director Kelly estimates that Indians account for between 18% and 

36% of the traffic fatalities in New Mexico (18% is based on persons with 
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Indian names - about half of New Mexico 1 s Indians have English or 

Spanish surnames} although Indians constitute only 7% of the State's 

population. 

Figures furnished by the U. S. Department of Transportation indicate 

that while Indians comprise 5. 5% of Arizona I s population, they contribute 

13% of its traffic fatalities. The Indian traffic fatality rate in Arizona is 

1 to l, 156 of population, as against the total Arizona fatality rate of 1 to 

2,320, and the national rate of 1 to 3,636. 

States with high Indian populations typically have high traffic 

fatality rates per 100,000,000 miles. The national rate is 4. 7, while the 

Arizona rate is 6.3, the New Mexico rate is 7.6, the South Dakota rate 

is 5. 1, the Montana rate is 6. 5, the Alaska rate is 7. 8, and the Idaho 

rate is 6. 8. . 

Funds are available under the Highway Safety Act for alcoholism 

projects in view of the obvious relationship between traffic safety and 

alcohol abuse. The very high rate of alcoholism and alcohol-related 

offenses on Indian reservations is well documented. A recent .study 

indicated that the Indian rate of arrest to alcohol-related c1imes is twelve 

times the national rate. The same study reports that the overwhelming 

majority of Indian crimes committed in the Southwest, as well as in South 
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Dakota, are committed under the influence of alcohol. 

The Oglala Sioux Model Reservation Program completed in 19 69 

under a Department of Housing and Urban Development grant reports 

3,000 alcohol-related offenses during 1967 among the 9,970 Oglala 

Sioux on the Pine Ridge Reservation. This constituted 60% of all 

offenses. 

These figures are characteristic of many Indian reservations. 

On the Laguna Indian Reservation in New Mexico it is estimated that 

out of a population of 3,000, 400 Lagunas suffer from alcoholism, 

while an additional 2,000 are affected by the drinking problems of 

their immediate relatives. A Bureau of Indian Affairs Albuquerque 

Area Office study indicated that 70% of cases processed by the Laguna 

Tribal Court in 1967 involved alcohol. Bureau figures covering cases 

in the Pueblos of Cochiti, Santa Ana, Jemez, Santo Domingo, Sandia, 

Zia and San Felipe for 1967 indicated that out of 382 court cases, 367 

involved alcohol. 

A 1971 Indian Health Service report, prepared at the request of 

the Navajo Tribe states: 

!/ Edward P. Dozier ;"Problem Drinking Among American Indians..," 
Journal of Studies on Alcohol, 73. See also, 0. Stewart, "Questions 
Regarding American Indian Criminalitv,11 Hum. Organiz., 23; 61-66. 
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"The Indian Health Service considers alcoholism to 
be one of the most significant and urgent health problems · 
facing the Indian and Alaska Native people today. Probably 
no other condition adversely affects so many aspects of 
Indian life in the United States .•. Previous special studies 
on alcoholism in the Navajo Area have shown it to be a major 
health problem and a major contributor to accidents, neglected 
children, broken homes, malnutrition, etc., which when added 
together, identify it as the major health problems of the Navajo 
people. 11 1/ 
A proposed amendment to the Highway Safety Act which would give 

Indian tribes a fair share of the Federal assistance which is now available 

to other local communities to deal with highway safety needs is attached 

to this memorandum. 

1/ "Health Problems, Health Programs, Health Program Deficiencies, 11 

Navajo Area IHS, March 8, 1971, 46, 50. 
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' This is cumulative to Fiscal Year 1970. (From Arizona's Report.) 
N.H.S.B. 

• Proiect Xo. 
_,, 

P.t:.. 67;--001 

PA 68-002 

DE 68-o'Ol 

DE 68-002 

DE 68-004 

DE 68-006 

DL "68-001 

DL .68-002 

DL 68-003 

CL 68-001 

AL 68-001 

E}i 68-001 
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A BILL 

To amend the Highway Safety Act of 19 66 to provide for highway 

safety programs on Indian reservations and for other purposes. 

Be it enacted by the Senate and House of Representatives of the 

United States of America in Congress assembled that this Act may be cited 

as the "Indian Highway Safety Act of 1972. 11 

SECTION 1. . Section 402 of the Highway Safety Act of 19 66 is 

amended by inserting the following new subsection (h) immediately after 

subsection (9) thereof: 

11 (h)· For the purpose of the application of this 
Section 402 on Indian reservations, 'State' includes the 
Secretary of the Interior and 'political subdivision of a 
State I includes an Indian tribe, provided that, notwith-
standing the provisions of subparagraph (C) of _subsection 
(b)(l) hereof, 95 percentum of the funds ~pportioned to the 
Secretary shall be expended by Indian tribes to carry out 
highway safety programs within their jurisdictions . 11 

SECTIO_N 2 o Subsection (d) of Section 402 of the Highway Safety 

Act of 1966 is amended by inserting immediately after the first sentence 

thereof the following: 

"and except that, in the case of a local highway 
safety program carried out by an Indian tribe; if the 
Secretary is . satisfied that an Indian tribe does not have· 
sufficient funds available to meet the non-Federal share of 
the cost of such program, he may increase the Federal share 
of the cost thereof payable under this Act to the extent 
necessary o 

11 



AMERICAN INDIAN CRUSADE 
Box 377 

Mission, South Dakota 57555 

December 2, 1972 

INDIAN TRIBAL DETERMINATION ACT 
+++t+++++++++++I I I It+++++++++++++++++++++ 

For years Indians across the country have wanted to see the 
Bureau of Indian Affairs abolished. This bureaucratic,paternalistic, 
Indian destructing operation that revolves on the idea that Indian 
human beings must be controlled in accordance with regulations and 
rules pretaining to land, water, minerals, timber and other natural 
resources must cease with the year of 1974. 

In the governmental structure of this nation there must be a 
birth. The birth of a federal Indian commission charged with the 
safe-keeping of Indian "Trust Lands" and a system designed to carry 
out the trust responsibilities of our government over Indian natural 
resources, while at the same time give Indian people the greatest 
possible tribal and individual freedom that is possible in a trustee 
situation such as the special relationship between the United States 
and the several groups of Indian people. 

It is my personal opinion, developed over a 22 year period, that 
the federal government can legislate and institute a nation-wide 
Indian Tribal Determination Act that will generate national approval 
from the populace and a vast majority of the Indian people. 

Never before in the history of this nation has the average Amer-
ican been so aware and concerned for the native Americans. It is an 
accepted fact among all Americans that the history courses utilized 
in our educational system does not reflect the true past of this 
country or that of the natives of this land. Our people, in general 
are searching for the truth and with truth, justice will come to 
bring equality. 

THE ACT 
+++++++++++++++++ 

TITLE I - Legislation must be prepared to remove the Bureau of 
Indian Affairs from within the Department of the Interior by 
abolishing it completely. Congress can then establish a Federal 

dian Commission that will be directly responsible to the President. 
It is hereby suggested that the name of Federal Indian Commission 
be utilized for this purpose. 



The responsibilities of such a commission shall be as follows: 

a] The Federal Indian Commission shall maintain a complete record 
of all Indian trust lands and execute, manage, and administer any 
and all matters pretaining to the said lands in accordance with 
regulations prescribed by the President. 

b] The Commission shall monitor and record the actions of all 
governing bodies of the tribes to safe-guard all human, civil 
and property rights of native Americans in accordance with regul-
ations prescribed by the President. 

c] The Commission shall monitor and record the actions of all 
governing bodies of the tribes whenever federally appropiated 
monies are expended in accordance with regulations prescribed by 
the President. 

d] The Commission shall manage, operate and administer the Indian 
Revolving Loan Fund of $500,000,000 in accordance with regulations 
prescribed by the President; Provided, that individual Indians who 
cannot qualify for loans from his respective tribal organization 
shall be provided with the opportunity to obtain a direct loan 
from the Commission in accordance with regulations prescribed by 
the President. 

e] The Commission shall maintain a field representative on each 
seperate tribal reservation which shall report di~ectly to the 
Commission in accordance with directives from the President. 

f] The United States of America shall hold all Indian trust land 
in perpetual trusteeship; Provided, that any given tribe shall have 
the legal right to request and hold a tribal referendum vote of 
all enrolled tribal members regardless of residence on the question 
of terminating all federal trust responsibilities and trusteeship; 
Provided Further, that all referendum voting will be held in accord-
ance with election procedures set forth within this Act. 

TITLE II - TRIBAL GOVERNMENT 

a] Each federally recognized tribe shall have the right to form 
a government that best meets the needs of their specific cultural 
heritage; Provided, that each tribal governmental unit shall be 
consistant with the constitutional protections afforded the citizens 
of the United States and such constitutional protections shall be 
utilized to safe-guard individual rights against any kind of en-
croachment by those in control of the tribal government. 

r. 
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b] Each tribe shall adopt a judicial system that meets the total 
needs of its membership; Provided, that such a judicial system 
shall operate in a manner consistant with the Constitution and 
Laws of the United States; Provided Further, that each tribal 
judicial system shall utilize a Code of Federal Indian Law pre-
scribed by regulations by the President. 

c] Each tribe shall adopt a legislative system sepera'te and apart 
from the administrative body to meet the needs of the respective 
tribe: Provided, that such a legislative body shall he empowered 
to control all internal affairs of the tribe; Provided, that the 
Indian Tribal Determination Act shall provide all necessary checks 
and balances necessary to protect the legislators and to equally 
protect the people the legislators represent. 

The Act shall provide, conflict of interest laws, accountability · 
laws, civil rights laws, empeachment and recall laws to legally re-
move elected tribal officials, limitation laws concerning the use 
of political influence on administrative decisions, voting rights 
laws, the right to hold office laws and other checks and balances 
necessary to assure a good government; Provided, that any legislative 
act to appropiate tribal money by mm.~tgaging tribal~lands maybe placed 
upon referendum vote by a petition containing 100 signatures of duly 
enrolled members of the tribe; Provided Further, that any proposed 
sale of tribal lands maybe placed upon referendum vote by a petition 
containing 100 signatures of duly enrolled members of the tribe;and 
Further Provided, that any proposed legislation to borrow money in 
excess of $75,000 maybe placed upon referendum vote by a petition 
containing 100 signatures of duly enrolled members of the tribe. 

d] Each tribe shall adopt an administrative system to meet the needs 
of their membership and such an administrative system shall be res-
ponsibile for the following: 

1. Each tribal administration shall maintain a educational branch, 
welfare branch, land branch, credit branch, health branch, economic 
development branch, Office of economic opportunity branch and such 
other branches as are necessary to conduct a good administrative 
governmental operation in the future. 

Each tribal administration shall be empowered to execute resolut-
ions, ordinances and directives from the legislative body, official 
documents, develope programs fro submission to the legislative body, 
recommend legislation to assure proper function of the judicial 
system, accept and account for all funds appropiated by the legis-
lative body which derives from ·trihal assets, accept and account for 
any and all federally appropiated funds after said federal funds 
have been duly appropiated by the legislative body, execute any and 
all legal documents necessary to mortgage,manage, operate, sell or 
otherwise encumber tribal lands and revert to trust status any other 

Page two 



real or personal property belonging to the tribe. 

2. Each tribal administration shall be fully accountable for any and 
all federally appropiated monies and shall make a annual report to 
the General Accounting Office of the United States, to the President 
of the United States and to the tribal members of the given tribe; 
Provided, that all debts pledges, assignments,notes, mortgages or 
any other assests of the tribe shall be published annually at the 
end of each fiscal year; and Further Provided, that each tribe's 
financial records shall be available to any federal officials 
and to the membership of the said tribe upon the request of said 
persons or officials. 

TITLE III - JURISDICTIONAL ACTS. 

A] There shall be a part of the Indian Tribal Determination Act, 
laws, that make it a criminal offense to steal, misappropiate, 
illegally encumber in any manner tribal assets, or by other criminal 
means or intent defraud, conspire or coerse with other officials 
or employees to circumvent the intent of this Act. 

It shall be unlawful for any tribal official or tribal employee 
to trade or otherwise do business with tribal members wherever such 
trade or business may conflict with the best interest of the tribe 
involved. 

b] There shall be a part of the Indian Tribal Determination Act 
that gives each and every tribal member the right to hold elected 
tribal officials or employees accountable in federal court for 
their actions in any case where such an official or employee acts 
outside of the legal scope granted them. 

c] There shall be a part of the Indian Tribal Determination Act 
which creates a complete tribal election law that pretains to 

every tribe; Provided, that this law shall make it a criminal 
offense to buy votes in any manner and make it possible for individ-
ual Indians to sue in Federal District Court whenever he must protect 
the right to vote or the right to hold elective office. Such a law 
should be styled after Title 28- use- 1343 and 1344. 

d] There shall be a part of the Indian Tribal Determination Act 
that provides for the impeachment and recall petition procedures 
to remove any tribal official duly elected and for the impeachment 
and recall petition procedures to remove any duly elected tribal 
legislative representative and for the outright forfeiture of 
office whenever a tribal official or legislator is convicted of 
a felony or crime of dishonesty while holding office. 
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TITLE IV - FEDERAL APPROPIATIONS. 

Until such time as each seperate tribe becomes 
self-sufficient, the Congress shall appropiate 
all funds necessary to maintain the Federal Ind-
ian Commission, related agencies and the several 
tribal governing bodies. 

All federal appropiations shall aemade upon the 
request of the President in accordance with the 
recommendations of the several tribal governing 
bodies. 

JUSTIFICATION FOR THE INDIAN TRIBAL DETERMINATION ACT 

+++++++++++++++++++++++++++++++++++++++++++++++++!II tit+++++++++++ 

For amny years the Indian people and the wise tribal leaders 
elected by the people havebeen calling for reform within the Bureau 
of Indian Affairs. In recent years the cry has risen to a scream 
that has fell upon deaf ears of the federal government. Many private 
commissions, Government Task Forces have laid out reforms that they 
felt necessary if the Indian was ever to take his place as a free 
citizen who contributed to the nation's well being instead of being 
a welfare client or just another Indian number among the government's 
files.The Indian must become a free citizen. Free to engage in comm-
erce, free to be an Indian who is proud of his culture, religion and 
race. 

The Indian has always hated with passion the smirking federal 
officials who belittled his intelligence by making him beg, lie 
or steal to feed his family. In the days past when few understood 
the whiteman's ways or language there might have been some justifi-
cation for treating the Indian as land, trees or minerals while 
protecting his land but there is no longer that situation. 

Today nearly 90% of the Indian people understand all to well 
the whiteman's ways and language. There is a steady buildup of 
resentment against the methods utilized by the Bureau of Indian 
Affairs officials and tribal elected officials who are enforcing 
federal regulations that were outmoded years ago. Indians and their 
property have been but a tool to make white farmer and ranchers 
rich at the expense of the Indian land owner and the United States. 

The BIA has been a depository for business transactions between 
Indians and whitemen. Whitemen who are leasing, mining, fishing and 
cutting timber for less than one third of the real market value of 
Indian resources. If one was to document this legalized robbery, 
outright theft, graft and corrupt practices even the President and 
Congress would be shocked and outraged. 
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For example, one tribe was allowed by the BIA, SBA and EDA 
to borrow $550,000 to build a furniture factory. A whiteman from 
St. Louis was given 49% interest in this furniture factory for a 
$15,000 investment, then was given a managrnent contract over the 
entire operation with three of five members on the Board of Directors. 
This of course gives him full control, since his three board members 
can out vote the tribe's two directors. The Honorable James Haley, 
Chairman of the House Sub-Committee on Indian Affairs and other 
committe members were appraised of these facts in a public hearing, 
but failed to investigate any further. 

These kind of facts are present all,over the nation's Indian 
reservation. Graft and corruption is common place on reservations 
where elected tribal leaders are making a mockery of justice and 
the intent of the laws of the United States. It is indeed a sad 
day when nine tribal elected tribal leaders can use federal funds 
appropiated to help poor Indian people to purchase an Aviatli.on 
Corporation, then hire four white people to manage the Indain 
owned corporation. 

We Indians are tired of being forced to beg for that which 
is already ours. Tired of begging for our lease money while our 
children starve, tired of begging welfare workers for assistance 
because there are no jobs, tired of bucking crooked tribal officials 
who are like "God" once they are elected since there are no proced-
ures for recalling such tribal officials, tired of the rigged tribal 
elections where hundreds of Indians are denied of their voting rights 
with the approval of the BIA officials, tired of the derogatory 
manner that Indians are treated, tired of being cursed by doctors 
who are dodging the draft, tired of begging welfare workers for 
approval of surplus commodity applications, tired of having our lands 
placed in range units ofr the benifit of others, tired of leasing 
our farmlands cheap to wealthy whitemen while Indians cannot even 
earn a living, tired of the government setting up giant loan systems 
for every other kind of people except the Indian who in many cases 
owns more than 10 quarter sections of land (1600 acres) and tired 
of being forced to go into the agency office whenever we need to 
bury our dead. 

We of the Indian race are demanding the right to regain our 
dignity, pride and self-respect by having our government act now 
to overcome all the shortcomings in the administration of Indian 
affairs. We are not children, we are not lacking in intelligence, 
we are not savages, nor are we heathens and we seek redress in 
peace if that is possible in this country. We only ask for what 
is right, right because we have been mistreated for hundreds of 
years and now seek to remedy our lives with the help of the 
federal government and those who become rich and powerful off the 
land that was once all Indian. 
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If the President of the United States of America will recommend 
legislation along these lines to Congress, he would be doing to very 
great things: 

1. He would improve his own personal image while improving the 
image of the United States internationally. White America would 
begin to really look like it was taking care of its own backyard 
while it is helping the world. 

2. The United States Government could with this plan cut federal 
appropiations by at least $~50,000,000 within three years after 
the adoption of this plan in Congress. The Indian Tribal Determinat-
ion Act would also allow the federal government to cut the present 
21,000 employees down to less than 3,000 employees. 

Although there will be a continuing need for federal appropiations 
within the foreseeable future, Congress will be able to fund the 
Commission and tribes with less money every year after the first 
five years of operations. This will be true once the people of their 
respective tribes realize that they have a real responsibility to-
wards the betterment of their future without any fear of termination. 
On the plus side of the ledge·r will also be the factor that each 
tribe and its people will begin_ to really contribute to the over-
all society instead of being a burden. Indains have always wanted 
to be productive and are productive in many ways. Your dinner table 
proves this fact daily if you would but take the time to analyze 
the content of your meals. 

Once Indians are given personal responsibilities they will rise 
to the challenge and prove beyond anyone's expectations that they 
too, have many capabilities. Oppressing regulations and rules have 
made the Indian lie and beg, but such forces has not changed the 
basic values of the Indian people. Indians are the water of this 
land just as water is to the human race. This is our land and we 
want to use it for the best interest of all our brothers who have 
joined us since the Almighty allowed you here in our Garden of 
Paradise. 

I submit this in a spirit of trust and truth, for in the 
twenty one years I have dedicated to the Indian cause, I have 
gained much knowledge about their inner most feelings and their 
ever present thoughts about the land they love so deeply_ for I 
too am an Indian. 

In all the twenty one years there has never been a more 
favorable climate in which to deal with the real problems created 
for the American Indians and I feel it is now time to make an 
all out effort to secure the future for the Natives of this land. 
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AMERICAN INDIAN CRUSADE 
Box 377 

Mission, South Dakota ;7;;; 

I commend President Nixon for allowing Mr. Garment1 Mr. Carlucci 
and Mr. Patterson to negioate with the organizational leaders . who 
were recently in Washington. Had this wise decision not been made 
there would have been senseless killing of many high-school youths 
who were taken into the city by those who would use anyone to gain 
newspaper headlines. Without any doubt1 there was senseless1 needless 
and totally unnecessary destruction and theft of federal property 
and Indian records. But the lives of babies1 women and young people 
are much more important than all the records in the Indian world. 

In closing I should like to add that Indians the nation over 
are looking to President Richard M. Nixon's Task Force to better 
existing Indian conditions so that those who would utilize violance1 
theft and arson will be forced by overwhelming numbers of the Indian 
people to subdue their wrath and vent it into more constructive 
channels. 

I look forward to your comments concerning this plan f©r an 
Act of Congress. Of course1 I would be the first to say or admit 
that it is a long ways from perfect and needs much work1 but it 
is a start that can lead to a bright future for the Indians and 
the United States. 

Respectfully submitted1 

Robert Burnett1 
Chairman1 
American Indian Crusade 



Wendell Chino, President Mescalero, New Mexico 88340 

The President 
The White House 
Washington, D. C. 20500 

Dear Mr. President: 

November 16, 1973 

About three years ago you provided to Congress a great message on Indians 
and to this day many of the Indian Tribal leaders are cognizant of that 
message. 

I am forwarding to you a copy of my testimony I gave almost three months 
&80 concerning, 11A New National Indian Policy". It is my sincere hope 
your office may see it proper to help us implement some of our goals and 
reconnnendations stated in my testimony. 

Enclosure 

Wendell Chino, President 
Mescalero Apache Tribe 
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Mr. Chairman, members and staff of the Senate Subcommittee on 
Indian Affairs, ladies and gentlemen of the public. I am Wendell 
Chino and I am serving my eighteenth year as President of the 
Mescalero Apache Tribe. I have also served the Indian people 
nationally as President of the NCAI, as an officer of the NTCA 
and in numerous other capacities. I am presently serving as the 
Chairman of Governors Interstate Indian Council. 

I would like to address you now on matters concerning national 
Indian policy. 

My presentation will cover four areas: 
First, I would like to discuss the background of our present 
Indian policy. 
Second, I will tell you what needs to be done in terms of 
National Indian Policy, in my opinion. 
Third, I will discuss with you my ideas on the implementa-
tion of a new Indian policy. 
And fourth, let's talk about some specific first steps that can 
be taken right now to help Indian tribes become self-
sufficient. 

A Background of Present Indian Policy 

It has been over four hundred years since the peoples of the 
Western European nations and the Indian nations of this continent 
have cast their lot together. Prior to this time the Indian nations 
were the sovereigns of these lands. They had spent milleniums 
developing their distinct cultures, civilizations, and representative 
self-governments. These nations were, and in many respects are 
still today, in my opinion, highly civilized and socio-politically 
quite sophisticated. These nations of human beings were quite 
capable of managing their own destiny, protecting their resources, 
enhancing the general welfare of their citizens, and developing 
their world for the future benefit of their peoples. 

During the first two hundred years of our relationship, the 
sovereigns of Western Europe and many Indian nations saw mutual 
advantages to be gained. Regal degrees and papal bulls were 



enacted to develop the self-interests of those concerned in return 
for the legal recognition and protection of the rights of the 
aboriginal sovereigns of the land. These legal frameworks and the 
policies implemented to realize them, became the foundation for 
the next two hundred years. 
It has been almost two hundred years since the United States of 
America and the Indian nations of this land have thrown their lot 
together. During the first part of this period, the leaders of this 
government and many Indian nations saw mutual advantages to be 
gained. The new, weak and threatened United States Government 
needed the power of the Indians potential military alliances, or 
should that not be possible, at least they must have the peace and 
goodwill of the Indian Nations. The leaders of this then young 
nation needed the Indian knowledge of the land, they needed 
possession of the land to serve their national self-interests, they 
needed safe passage across the sovereignly-held Indian lands to 
new lands, they needed the water, they needed the resources, and 
yes, they even needed the servitude of the Indian people. Many 
Indian people also saw advantages in this relationship. They heard 
the good words of brotherhood spoken and read the fine language 
of high hopes in their treaties, and saw promise for the future 
generations of their people in the offers of help and assistance 
promised in return for their gifts to the new n~tion. 

Recognizing the needs of the new nation, Congress enacted a great 
deal of legislation and put its hand to a number of treaties which 
would insure the Indian Nations' cooperation. In return, Congress 
granted treaties ancl passed legislation which gave legal recognition 
to the Indian nations and promised protection of their rights and 
assistance in gaining those advantages the Indian peoples saw in 
the Western European life-style. 

Congress jealously guarded her newly won potentials. It recog-
nized, as did the Indian Nations involved, the animosities that 
developed between the states and other units of local governments 
when thrown into direct proximity with the Indian nations. The 
conflicts of interest were undeniable. Congress and the Indian 
nations agreed, therefore, that the relationship between them 
would be direct, that Federal Law would protect the lives and 
resources of the Indian nations, that Indian nations would exercise 

the powers of residual sovereignty; that Indian nations would have 
the protection of Federal troops and Federal agencies; and that 
the Federal Government would, in exchange for the Indians' gifts, 
help the Indian nations in the development they sought. The 
Inllian Tribes, in return, agreed to recognize the Federal Govern-
ment as their sole protector - they surrendered absolute sover-
eignty in exchange for residual sovereignty and the promise of the 
Federal Government to care for their best interests. 

This four hundred years has witnessed many changes. The Indian 
people are no longer the proud, powerful, self-sufficient, sover-
eigns-over-all-the-lands they once were. The United States of 
America is no longer the new, weak, fledging experimenter in 
democracy facing seemingly insurmountable odds it once was. 
Now the United States of America is the strongest and richest 
nation in the world. It is the world's protector of democracy and 
the most benevolent of all nations to foreign governments. I 
believe that the Indian nations of this country have played a very 
important part in this development through their alliances, and 
goodwill; through their gifts of land and pre-columbian practices 
in democracy, through their trust in the President and words of 
Congress, and through the services of their people in behalf of this 
government. 

Today it is the foreign nations that this country has need of their 
goodwill and alliances. And it is the foreign nations that this 
nation now offers its word and works of trust, its treaties of 
promises and assistance, and its pledges of mutual cooperation and 
protection. 

I regret that the Indian people have so little left to offer this 
nation. There are those who say that the Indian people now have 
nothing left which this Federal Government needs and therefore 
the Indian nations should be turned over to the state jurisdictions 
so that the states will be unencumbered in taking what little is left. 
Now it is the states that need Indian lands and Indian waters. Now 
it is the states that need Indian taxes. 
I deeply regret, that, after all we have been through together, it is 
the Congress of the United States that is foremost among those 
who feel this way. And despite all you may say individually, it is 



an undeniable fact that the "Indian Termination Law" has been 
. written on the books and is the law of the land and the expressed 
will of Congress. This law is a dishonorable climax to four hundred 
years of dishonorable behavior. All other words of honor and help, 
of assistance and concern spoken or written by you, individually 
or collectively, must stand mute beside this horrid law. 

This then, is the background, in my opinion, of our national 
Indian policy on which the Indian people must try to build the 
future. 

Yes, over these past four hundred years we have been through a 
lot together. We have been friends and enemies, we have been 
benefactors, and subjectors, we have massacred each other, we 
have been givers and receivers, we have seen the Indian protect the 
Federal Government and the Federal Government protect the 
Indian. Our men have fought against you, beside you and with 
you. You have recognized our governments and we have recog-
nized yours. We have promised to each other and broken promises 
to each other. 

We each now find ourselves in our respective positions -
economically, socially, culturally and politically. Our laws and 
court decisions and agency regulations, or in other words our 
"National Indian Policy" has covered a lot of time and a lot of 
changing situations. The same law which was used to keep white 
men off our lands became the very tool for white men to use in 
removing us from our old lands and then preventing us from 
leaving our new lands. 

Our National Indian policy has covered a tremendous time span 
and complete flip-flops of situations. It seems to me that by now 
things are pretty well sifted out. You know a lot more about us 
and we know a lot more about you. 

I believe it is time that we put our past behind us and began to 
build for the future. Let us now say that we have learned much 
from the past four hundred years and now it is time to design a 
policy, together, that will become the framework for the next four 
hundred years. 

I disagree with the philosophy that says "now we've got all the 
Indian has to give, let's take what's left and get rid of him - he's 
nothing but a pain in the neck now and we have to get on with the 
important things, like getting the revolution squashed in Viet Nam 
and that horrible Watergate scandal". I say that the Indian nations 
of this country have a great deal to offer America. I think we have 
the capacity to develop, to grow, to become self-sufficient, and to 
add to that rich part of our national life that is honorable and 
proud. 

I believe we can develop those lands which were once considered 
the worst land of the nation, and we can rise from the very depths 
to which we have sunk to give America something to be proud of. 
We will rebuild our lives in our own way, which by the very nature 
of our cultural origins and history must be different from the way 
the rest of the country would do it - but we will show you how. I 
know this democracy of ours is rich enough, and great enough, 
and magnanimous enough and free enough to permit and even 
encourage this diversity of effort. This country can stand the 
change of helping the Indian to develop differently - and may 
even enjoy doing it. 

Despite all we have been through, the Indian's best, and often 
only, friend and ally is still the Federal Government of this great 
nation. It is for this reason and my faith that the Federal 
Government can behave honorably toward us that I present this 
testimony before you today. 

What needs to be Done in Terms of a National, Indian Policy 

It is said that Indian law is so old and so complex today that few 
attorneys or judges claim any real knowledge of it. Much of that 
law has not been tested in the courts. And those cases that do 
come before the courts leave judges unsure of the will of the 
Congress and the application of the Constitution. It would 
therefore, seem appropriate for the Congress to take a major step 
in declaring its National Indian Policy. 

It is my opinion that a careful review of past mistakes; 
consultation with Indian leaders; consultations with Indian groups 



and peoples; consultation with knowledgeable persons from all 
walks of American life; and a review of Constitutional, Congres-
sional and Supreme Court backgrounds would lead Congress to 
consider the following points, among others that I am sure many 
people will raise. 

1. Indian lands and peoples present a situation which is 
uniquely different from any other group of this nation. 

a. The Indian cultures have taken milleniums to develop 
and are strong, tenacious and sophisticated in many 
ways yet today. These cultures are uniquely different 
from Western European cultures which form the root of 
most other current groups in this country. 

b. The American Indian people are the original and 
aboriginal sovereigns and owners of this land. Promises 
have been made, treaties ratified, and legal commit-
ments entered into which cannot morally or legally be 
unilaterly discarded. 

c. The Indian lands of this nation are very special lands in 
terms of our national legal and development history. 
These lands and the Indian people who live upon them 
have a very special status in their relationship with the 
Federal Government which cannot now be simply 
disregarded for the sake of convenience. 

2. The direct relationship between the Federal Government and 
recognized Indian Tribes must be maintained. No state nor 
other unit of local government should have jurisdiction over 
those lands. The governments of the peoples residing on 
those lands have the power of residual sovereignty and are to 
be considered autonomous local governments ceding juris-
diction only to the Federal Government. For purposes of the 
administration of Federal programs, Indian tribes should be 
eligible for all programs that states are eligible for and should 
be accorded a status at least equal to state Governments. 

Indian Tribes will deal directly with Federal agencies as 
individual units of governments. 

3. Indian Tribes are the original and aboriginal owners of the 
first water right on any water which enters into, rises upon, 
or leaves an Indian Reservation. The use of this water right 
cannot be alienated from tribal ownership. 

4. Treaties entered into between the Federal Government and 
an Indian tribe is an obligation of the highest degree upon 
this nation. Those agreements cannot be unilaterally lessened 
by the action of any Department of the United States. Past 
damages that have been suffered must now be corrected or 
fully and fairly compensated for. 

5. Any lands alienated from tribal ownership by unilateral 
action of the Federal Government must now be returned to 
the tribe if the land is in the ownership of the Federal 
Government and the tribe has not been compensated. Tribes 
must be compensated for other lands similarly lost and title 
for which is now held by others or the tribe may choose to 
receive compensation for Federally owned lands similarly lost 
but not returned or compensated for. 

The Federal Government will sell back to the tribes tribal 
lands that have been unilaterally removed from tribal 
ownership and for which, before the passage of the above 
policy, the tribe has been compensated. The re-purchase price 
shall be computed on the same basis as which compensation 
has been paid. Federal loan funds will be made available for 
the re-purchase, and land exchanges, based on equitable 
values, will be permitted. 

6. Those tribes which suffered from premature termination 
under the provisions of the Indian Termination law will be 
given the option of reinstating Federal Trust jurisdiction and 
the states concerned shall retrocede all jurisdiction to the 
Indian tribe or Federal Government. Lands involved owned 
by Federal or state agencies shall be returned to the tribes 
and equitable compensation shall be paid for those lands lost. 
Public Law 280 must be rescinded. 

7. Indian tribal lands may not be sold under any circumstances 
and are to remain Indian tribal estates into perpetuity. 



8. Indians residing on Indian Reservation shall pay all applicable 
Federal taxes. Indian Tribal Governments will be considered 
units of local government for purposes of taxation as effected 
by Federal tax statutes. Indian Tribal Governments shall have 
the full power of taxation in the same manner that a state 
government is now afforded. No state or other unit of local 
government shall have any power to tax on Indian Reserva-
tion lands and shall consider Indian Tribes operating busi-
nesses off their respective reservations as equal entities of 
local government and as instrumentalities of the Federal 
government. Taxes levied by Indian Tribes shall be used by 
those governments to perform the services of government 
including production, development and operation of pro-
grams. State and other local governments will not be 
expected to provide services to Indian peoples. 

9. Traditional tribal hunting and fishing habits will be protected 
by the Federal Government and recognized by state govern-
ments if occurring off of Reservation lands. States shall have 
no jurisdiction over hunting and fishing on Indian lands, and 
shall guarantee the safe conduct of legally taken game being 
taken off an Indian reservation. 

10. All Indian Reservation laws shall be enforced by the Tribal 
government or by the Federal Government. The Federal 
Government will vigorously enforce Federal Indian Law and 
will take all measures necessary to protect the Indian 
Reservation human and national resources as so specified by 
Congress: Indian reservation legal authorities and systems 
shall have jurisdiction over crimes committed by Indians and 
non-Indians on the Reservation unless jurisdiction over 
certain crimes are reserved for Federal Enforcement by 
Congress. 

11. Recognition is given by the Federal Government to the 
unique cultural, historical, and legal position of Indian tribes 
residing on Federally protected Indian Reservations. Congress 
may from time to time, in its own wisdom, provide assistance 
to these tribes in the effort to assist them in their 
development. Their development is clearly recognized as 

being unique and different from other applications. Such 
provisions may also be provided as parts of broader legisla-
tion applicable to other communities. 

In summation, the basic thrust of the above national Indian policy 
does the following: 

I. It states that Indian Tribes and Reservations are to be a 
part of the American scene into perpetuity. Indian 
Reservations are not just a passing phenomena to be used 
while convenient and then discarded. 

II. It recognizes and reaffirms past legal commitments to 
Indian tribes. And it states that past wrong-doing will be 
stopped and corrected whenever possible; and that future 
violations of legal commitments and agreements are to 
stop forever. 

III. It gives the right to Indians to be different than the great 
American mainstream. And it pledges the Federal Govern-
ment's help in developing strong, stable, and self-sufficient 
communities. It also commits the Federal Government to 
recognition of the fact that Indian communities may need 
to use Federal tools in a different way than other 
communities and gives operating Federal agencies the 
latitude to so react. 

IV. It reaffirms the direct relationship between the Federal 
Government and recognized Indian tribes, reaffirms the 
principle of residual sovereignty to be exercised by those 
tribes, and commits Federal protection to Indian tribes as 
if they were Federal instrumentalities. 

COMMENTS on Implementation of a New Indian Policy 

These comments will concern themselves with some ideas on 
implementation of a new Indian Policy. Time is running out so I 
will concentrate my comments on a few basic principles I think 
should be taken into account. A major Congressional statement of 
policy will, of course, be a major step in implementation itself. 
Subsequent court decisions and formulation of agency regulatory 
controls will receive their basic guidance from such a statement. I 



am concerned here with the Federal organizations or Federal 
agencies that are charged with implementing the Congressional will 
of the basic policy and subsequent legislation effecting Indian 
protection and development. 

I. At the Local, Level 

First, Federal programs aimed at assisting Indian Tribes should, 
whenever possible, be administered through an appropriate branch 
of the tribal government. Federal guidelines, program review and 
fiscal audit integrity should be rigidly enforced, of course. This 
form of grant-in-aid, revenue sharing, or whatever gives the local 
people a degree of control over the operation of the program and 
needed experience in administrative growth. This concept follows 
the basic pattern now being used by the Federal Government in 
dealing with state governments. I emphasize, however, that such 
programs must flow directly from the Federal Government to the 
Indian Tribe. 

Second, should a FederM employee or Federally operated program 
whose aim to help the tribe develop need to be stationed on an 
Indian Reservation, and I can see several areas where this will be 
needed, at least in some interim period; then I think the following 
procedures should apply: 

a. The appointment of the supervisory employee should be 
confirmed by the tribal council and the tribal council 
should also be given the right of consultation on 
submission and review of applicants. 

b. Federal payrolls should be administered through the 
tribal administrative body. 

c. Performance ratings, and promotions should be re-
viewed and approved by the appropriate tribal body. 

d. Program budgets should be developed in cooperation 
with the appropriate tribal organization and require 
approval of that organization. 

e. The supervisory Federal employee should be granted as 
much budgetary control, administrative flexibility, and 
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program adaptability in his conduct of programs as 
possible. 

These procedures are suggested in order to strengthen the 
representative voice of the tribe in program conduct, and to make 
the programs really responsive to the local populatio,i need. They 
also give the program director latitude in directing his program and 
adapting its emphasis as local needs warrant. 

II. At the Regional and National Level 

Federal programs airred at assisting Indians should be adminis-
tered in such a way as to take into account the legal, cultural, 
historical and land-base differences found in Indian tribes. Indian 
assistance is not relatively large com pared to the nation as a whole, 
but what is important is that it is different. Indians will require the 
flexibility and the specially trained and experienced people 
working with them that often makes the difference between 
successful and poor programs. I do not think the organization 
should be complex, indeed it should be as simple and economical 
as practical. 

First, I suggest we establish an Indian Regional Office that 
performs a similar function to other regional offices proposed 
by this Administration. This office woul4 be staffed by 
people specially trained and experienced in dealing with 
Indian problems. Various Federal programs would have their 
shops dealing with program administration located in this 
office. I further believe this Indian Regional Office should be 
located in Washington. I see no merit in spreading offices 
throughout the country simply because our programs are not 
that large and it isn't that hard to get to Washington, easier in 
fact than getting to most regional office cities for many of us. 
Also, all of us have a great deal of business to do in 
Washington anyway. 

Second, I think each operating departments of the Federal 
Government should have an Indian desk which coordinates 
activities between the department and the Indian Regional 
Office. And that the Department concerned has an Indian 
appropriation line item in its budget. 



Third, I think we should try the idea of letting each tribe, or group 
of tribes, have a representative who is employed by the tribe 
and who serves the tribe in Washington. He would be 
responsible for keeping his tribe informed and of representing 
them to various agency programs. This employee would be a 
tribal agent serving many functions. 

Fourth, The concept of having each tribe or group of tribes 
prepare a single, total annual development program and 
presenting that program to the appropriate Congressional 
committee for appropriation review is intriguing t_o me. I 
think Congress would be much better informed of what is 
going on, see much better results for less money, and find the 
whole Indian development program more interesting. 

Fifth, You will note that I haven't mentioned the Bureau of 
Indian Affairs until now. Some in the BIA take pride in the 
fact that it is the oldest Government agency in existence, by 
function at least. I think we should note that the BIA, in its 
present form, was formed at a time in our history when the 
Indian was the enemy. Keeping the Indian on the reservation, 
yielding ineffective the tribal traditional governments, pro-
viding rations, and keeping the Indian out of the way of 
westward expansion were all parts of that function then. I am 
not sure the agency has ever recovered from its conflicts with 
the military or the corruption that was so rampant then. 
Indian representation or Indian involvement in the agencies' 
function certai~y had no place in its operation then and I 
don't think that has changed very much. Basically, the BIA 
exists for the benefit of the BIA, and the Indian gets 
whatever he can beg or push hard enough to get. We need to 
take a hard look at th~J Agency. As long as termination on 
that type is predominant, the Indian people will not let go of 
the BIA. Certainly, some functions of the BIA are desper-
ately needed now. For instance, this Administration is in the 
process of destroying every program that is meaningful to the 
American Indian (OEO, EDA, HUD, DOL training, etc.). The 
BIA is all we have left right now. 

Hopefully, once Congress rescinds the Indian Termination 
Law, passes a new Indian policy and our Indian people can 
again begin to trust their Government, then we can "do 
something" about the BIA. I would think that a combination 
of an Indian Regional Office, strong agency programs, 
Congressional backbone fighting for Indian rights, and strong 
tribal governments administering direct Federal Government 
development programs all coupled with adequate Congres-
sional appropriations and a commitment to helping Indian 
Tribes exist indefinitely into the future; should be able to do 
the job. But that will take time - the time needed to restore 
trust. I would certainly not recommend scuttling the BIA 
now. 

In summary then, I am recommending some ways that a new 
Indian policy could be implemented that I think will yield the 
progressive results that we all are hoping for. We have had some 
experiences with some of these. I am impressed with the effective 
delivery of Federal assistance by the EDA and OEO. For relatively 
little dollars the progress these agencies have helped us accomplish 
during the past decade are remarkable. 

I disagree with the President. The OEO and EDA programs have 
been very successful as far as Indian development is concerned, 
during the past decade. Other programs, such as HUD, are just 
now getting started to be effective on Indian reservations. I am 
sick at heart to see this marvelous start stopped so tyrantically and 
callously. Somebody hasn't been doing their homework. 

The administration of new programs needed to take heed of what 
we have learned -

• Direct Federal Relationships; 
• Highly experienced and motivated Washington staffs in 

Indian desks and in Indian Regional Offices, using 
Indian line item approrpiations; 

• Encouraging Indian Tribes to operate their own 
programs; 



• Tribal control over Federally operated programs on 
reservations, and permitting maximum authority and 
latitude to the supervisors of these programs; 

• Tribal agents acting as tribal ambassadors in Washington; 
• The possibility of total program development appro-

priations negotiated between Congress and the Indian 
Tribe. 

And the need to re-establish the climate of trust between us. 

You can probably expect some mistakes along the way, by way. 
After all - Indian tribes haven't even been given the right to 
design their own tribal governments, write their constitutions, or 
hire their own tribal attorneys until only relatively recently. It has 
been only during the past decades that tribes have been given the 
opportunity to see their own reservation BIA budgets, leave alone 
plan programs, dream, and operate their own programs. It will 
take time and experience for these tribes to become sophisticated 
operators of mµlti-million dollar estates. The point is the lesson 
has got to be learned - true, it should have happened two 
centuries ago with smaller and similar problems. But it wasn't - so 
it has to be done now. 

Thus far in this presentation, we have been considering some 
pretty heady ideas. Dreams that it will take a lot of time and a lot 
of fighting to accomplish. But the need of the Indian people is 
yesterday - and since that's not possible let's get down to the 
subject of what can be done right now. 

Specific Steps That Can Be Taken Right Now 

First of all, let me express my heartfelt thanks and great 
appreciation for the fight this Congress is making to preserve our 
democratic system. I am just old-school enough to believe that the 
representatives of the people in this system is the Congress and I 
expect the Congress to pass and develop the programs I want. J do 
not believe any man, President or presidential advisor included, 
has the right to subvert that process. We are grateful for the fight 
this Congress is making to save the OEO, Economic Development 
Administration, HUD Housing and labor training . and other 

programs that have helped us so much and are so badly needed by 
the American Indian people. 

I also believe that Congress must spend money carefully and set 
ceilings on itself. I am next going to ask you to spend some 
money. But I do not feel that this request is out of line. Congress 
has spent relatively little on Indians in the past and it now has 
some catching up to do. I must correct that last statement - in 
some ways you have spent money foolishly. Historians have often 
said that during the Indian war, the Federal Government spent a 
million dollars for every Apache they killed ( and that was in the 
1800's). Now I think you will find that a little development help 
will involve a lot less per-capita expenditure than that, even in 
these inflated times. 

We at Mescalero have long believed in the "Balanced Develop-
ment" approach to reach our goals of economic self-sufficiency -
and I think our present success bears witness to the validity of that 
type of approach. What we mean here is the simultaneous, 
aggressive attacking of the total spectre of poverty. There are 
several problem areas that are especially in need of your 
immediate attention - and I would like to concentrate on these 
now. 

First is Indian Housing: Indian housing is absolutely deplorable in 
this, the richest nation on earth. Housing is so important, in 
my opinion, because it affects every aspect of one's physical 
and psychological approach to life. Although the Congress 
has helped most Americans with their housing problems since 
the days of the great depression, it was not until the 
mid-l 960's that Indians began to get Federal help. And just 
when we were beginning to solve some problems and get 
moving on this need, the administration began to shut the 
help pipestream off. I realize that public housing in some 
parts of this country has been a disaster and questions have 
arisen concerning the need for more. No one can say that 
Indians don't need housing help now. 

I would suggest that Congress consider passing "Indian 
Housing Legislation". Such Legislation can stand apart on its 
own merits without getting all tied up in the central-city 



arguments. Indian housing needs special legislation because 
Indian needs are so different - Indian housing is rural, Indian 
communities have different housing needs than greater 
America, and Indian. public housing has no enemies. Our 
housing needs cover the entire universe from the elderly to 
the very poor and even the middle class. A massive effort is 
needed to bring up the housing standard - I call on your 
support today to help us get this support rolling. A 
Congressional investigation and evaluation of this need would 
he welcome. I think Congress would find the facts deserving 
of special attention. 

Second is Economic and Community Faclities Development: 
During the past decade significant steps have been taken by 
the Indian peoples to tackle their economic and community 
facility development problems. Thanks first and foremost to 
the Economic Development Administration and later to HUD 
and LEAA, important first steps have been taken. It is vitally 
important that this momentum he continued. It is also of 
utmost importance, in my opinion, that certain limitations 
on these programs he reviewed with an eye toward changing 
them and, that these vital programs he adequately funded in 
the future. We have learned a lot about these projects. First 
we have learned that many are underfunded and that that 
situation, compounded by inflationary erosion, has reduced 
many otherwise worthwhile efforts to results that are 
economically not viable. Those projects which have thus been 
built and have become millstones around tribal necks, need 
to receive supplementary funding in order to produce viable 
results. 

We Indians have made and learned from our mistakes too. We 
know that some tribes are so poor that they need financial 
help in operating projects, at least during the crucial first 
years. 

Community facility development is another area of great 
need on Indian reservations. We know, now that we have 
built some of these projects, just how helpful they are. 
Facilities such as jails, community centers, administration 

centers, roads, sewers, educational facilities, rehabilitation 
centers, community playgrounds and parks are all needed. 
These too have suffered from the underfunding-inflation 
syndrome and need to he adequately funded in the future. 
Greater appropriations here too must he made to catch up on 
the backlog of rapidly piling-up needs and applications. 
Congress must consider here assistance to tribes during the 
first critical years of operation. Tribes need help during those 
first years when they are learning how to make these projects 
self-supporting and shaking out the hugs. 

Third is Education: Here again tribes are begging in attempting to 
secure funds for the education of their children. JOM with 
attendant benefits should he maintained, summer employ-
ment for high school and college students should he 
implemented - intern programs for paraprofessionals should 
he expanded for college students to provide exposure to 
professions and pocket money for school. 

Continuation of CAP and Headstart programs. Non-Indian 
communities may have had sad experiences, hut Indian 
people have received great benefits from these programs and 
they need continuation and adequate funding. 

Fee policies recently implemented by HEW for Headstart and 
Child Day Care Programs are impossible - and may well lead 
to the destruction of these vital programs. Think for a 
moment of a young Indian family with children, three young 
ones, who have just risen from the depths of poverty. The 
man works in a job paying just above the poverty line. The 
family is trying to obtain better living quarters and to acquire 
the material things to make life a little better. Now this 
family has a poor educational background and only a 
rudimentary knowledge of English. The mother decides to 
put the children in a Child Day Care Center for Working 
Mothers and in Headstart in order to enhance their cultural 
and educational opportunities. She also finds a job paying 
just above the poverty level. She soon finds that the Day Care 
and Headstart fees take all her real net earnings. She of 
course quits her job and pulls her kids out of these programs. 



What a tr~edy, and what a subversion of the will of 
Congress. Congress should study this situation and demand 
that consideration be given to working mothers, to the 
culturally disadvantaged, and other considerations involved. I 
think the fee schedule should be waived for all Indian 
Reservations due to the fact that we already have such a poor 
educational achievement record and are trying hard to 
overcome this problem at all levels. This year our Headstart 
Program will be cut in half due to these fees. Fees keeping 
our children out of these programs will only, again, set us 
back. 

Indian tribes need help, too, in gaining community control 
over their schools. We need the legal help to break the tie 
that is strangling us and financial help in building and 
operating schools. The Indian education effort is either ~ot 
working or working too slow to meet the need. A massive 
Federal study and program implementation effort is needed 
to change this situation. We need help in designing new 
programs including programs that work within the home in 
order to support and complement • the education effort. 
Congress needs to prod HEW in an effort to get this 
organization more involved in Indian problems and Indian 
educational efforts. 

Fourth is Health: We have accomplished much toward improving 
Indian Health conditions. Good health is a prerequisite 
toward taking those essential steps that result in the exercise 
of individual as well as community self-determination. One 
area that needs greater emphasis here is the ability to perform 
major surgery through PHS contract medical care. The large 
backlog of such cases needs to be relieved without delay. 
Continued support of PHS appropriations are stronii;ly 
supported by all Indian leaders. 

Fifth is Community Action: We strongly urge the Congress _to 
continue fighting for the continuation of the Commuruty 
Action Programs that have given us our first real taste of 
program implementation for the purpose of solving our own 
problems. This program has now been transferred to HEW 

where the record in involvement with Indian tribes is poor. 
We hope Congress will support us in our efforts to change 
this situation. 

Sixth is Utilization of Government Surplus and Excess Property: 
This is a rather minor item and one that is fairly easy to 
solve. Th~ administration has denied Federal Government 
Grantees access to GSA sources of supply and utilization of 
excess and surplus property. As a result, of course, our 
program conduct costs have risen dramatically and effective-
ness has been lessened. All that this means is that its going to 
cost the Government more money to get the same program. 

Indian tribes have never been given the opportunity to utilize 
Government excess property. Our local school board, (non-
Indian) surround communities and the state agencies have the 
authorization but Indian governments don't. We can go and 
beg the BIA for the use of a piece of excess property but 
they have their own problems. 

Now I think this is all wrong. An Indian tribal government 
should be able to have the same access to this property as 
other units of local governments. In fact, I think Indian tribal 
governments ought to have a higher priority than others due 
to the fact that we have a direct relationship with the Federal 
Government. This is just another obstacle we have to 
overcome in our development and protection efforts. Most 
Indian tribes are badly underequipped. Denial of access to 
surplus and excess property means we either have to do 
without or raise funds to get the job done. I think the 
government would get a better job done at less cost by 
permitting us access to this property and on a fairly high 
priority. 

Article 10 of our treaty with the Federal Government states 
that " ... the government of the United States will grant to 
said (Apache) Indians such donations, presents, and imple-
ments, and adopt such other liberal and humane measures as 
said government may deem meet and proper." We have been 
told by Interior Solicitors that this doesn't mean anything 



and we have to go to Congress to get authorization. Well now 
I am speaking to the proper body and I think you ought to 
make this requ~st meet and proper for all Indian tribes. 

Seventh is Development of Indian Natural Resources: It is the 
Indian land base which ultimately must be looked to provide 
the substantial portion of Indian economic development. 
Congressional and agency interest in working on the improve-
ment of that land base was warted in recent years. Indians 
have generally not been able to significantly utilize Depart-
ment of Agriculture programs. The shifting of development 
thrust to Indian human and community development has 
been needed to aright the balance in development efforts. 
However, we must not forget the needs of our lands. Current 
trends and shifts in international agricultural economics 
indicate that agricultural production on Indian lands is a 
growing resource potential that many Indian tribes may wish 
to utilize to a greater extent in the future. 

Program and appropriation efforts need to be strengthened in 
range managements, soil conservation, range water, outdoor 
recreation, forest improvement, irrigation programs and the 
host of other needs of which I am sure you are aware. 

Eighth, is Correctioning of the Omission of Indian Problems 
From New Major Legislation: We have recently been faced 
with a number of very serious setbacks to our development 
efforts. Not only have our key development programs been 
abandoned but Indians have not been included in new 
legislation passed or now being considered by Congress. 

Let me give you a few examples. Indians have been totally 
ignored in the Community Betterment Act. This important 
replacement legislation to HUD Programs will cripple us in 
future development if not corrected. Indians are not included 
in the drafts that I have seen of the Responsive Government 
Act. Indians have been excluded from the Uniform Reloca-
tion Act. 

No one has been looking out for the Indian interest in 
Washington - we have had no lobby. I am sure you can see 
how important correcting this situation is. 

I would recommend that amending legislation be immed-
iately proposed to correct this situation. It would also be 
possible to correct this situation by passing the "Indian 
Housing Act" previously discussed with inclusion of the 
benefits of these acts. But by all means we implore you to 
correct this oversight as a first priority measure. 

Furthermore, I think we should be working on a system to 
insure that such oversights do not again occur. The BIA 
should not be entrusted with this responsibility, judging from 
their past Congressional relations record. You can be assured 
that I will bring this matter before the NCAI and NTCA 
organizations. 

In summation of this section, let me say that the future is clouded 
and uncertain. Most of the development programs that have meant 
so much to us over the past few years are now on the road of 
lethargy and extinction. The promised programs to replace them 
are not on the horizon, and, as far as we can tell, are not even in 
the drafting stage. Our plea to Congress is to continue the fight 
and solicit our help in helping us to save, create, strengthen, and 
make even more effective our programs in the areas of: 

• Indian housing 

• 
• 
• 
• 
• 

Economic and Community Facilities Development 
Education 
Health 
Community Action 
Natural Resources 

In Conclusion 

I have taken a great deal of your time. Most of what has been 
said here has been said before in more piecemeal fashion. I 
hope I have said nothing that will offend other Indian leaders 
and I am sure they have much more to add. Therefore, I will 
close so that they can continue with their views. I plea for 
the Congress to provide the beginning of hope for the 
American Indian people. The first step is to help us stabilize 
our position and let us know we have the right to • as you 
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have so often promised before. Then obey your moral and 
legal commitments to our people. Help us protect and defend 
when you have told us before you would. Help us to help 
ourselves develop in our own way and our own time. I think 
you and all America will be proud of the result of these steps. 
I know America will be a better nation in the long run for 
doing so. 

Thank you for your time and consideration. 

As a final word, I would like to quote you from the 
Albuquerque Journal of August 16, 1973. 

"On April 12, Raoul Berger, historian of the Harvard 
Law School, told members of three Senate subcom-
mittees conducting a joint inquiry into "executive 
privilege": "you don't need more hearings; you need 
gumption". 

Indian tribes and Indian affairs do not need any more 
hearings, we need the gumption of Congress to appropriate 
massive funds for the massive needs of our Indian people. 

Our government has rebuilt Japan, Germany, Viet Nam with 
huge sums of money. Now it is time to give the same 
consideration and like sums of funds for our Indian people 
and their communities to build them up. 



OFFICE OF THE DEPUTY ATTORNEY GENERAL 
WASHINGTON, D.C. 20530 

Mr. Bradley Patterson 
The White House 
Washington, D. c. 20500 

February 20, 1974 

Re: Federal Protection of Indian 
Natural Resource 

Dear Mr. Patterson: 

Attached is a short version of our original memo-
randum concerning the federal protection of Indian water 
rights, with some suggestions for remedial legislation. 
Also attached are the drafts of two proposed bills, with 
comments, which have been sent to the Justice Depart-
ment's Office of Legislative Affairs to obtain the views 
of all interested parties. Your comments will be 
greatly appreciated. 

And don't forget luncheon plans for 12:30 p.m. on 
Thursday, 28 February 1974, at the Peking Restaurant, 
711 - 13th Street, N.W., where we hope to have some 
progress to report. 

~(: 
Marshall L. Miller '-. 

Associate Deputy Attorney Genera! 

Attachments 
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FEDERAL PROTECTION OF INDIAN NATURAL RESOURCES 

Indian Grievances 

Durcing the -last century, the·United States government •· 

undertook the obligation to protect the natural resources of 

the Indians. It was a solemn obligation, undertaken through 

numerous treaties and affirmed by executive orders, judicial 

decisions, and legislation. For their part, the Indians had 

been compelled to consent to treaties by which they agreed 

to restrictions concerning the sale of their real and 

personal property, to relinquish huge tracts of their lands, 

and to live in reservations which were not considered to be 

located in the most desirable areas of the Nation. It has 

been one of the major complaints of the Indians that the. Federal 

government has been derelict in its duties toward them, 

especially as far as· its trusteeship for Indian land and water 

rights is concerned. 

In his me~sage of July 8, 1970, by which President Nixon 

transmitted to the Congress his recommendations for Indian policy, 

the President recognized the justification of a number of 

Indian complaints, especially the problem of conflict of 

interest in the Department.of Justice and the Interior. He was 

aware that it has arisen from the fact that the heads of the 

two departments must at the same time advance the national 

interest in the use of land and water and the private interests 
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of Indians in land and water which the government holds as 

trustee. In legal disputes the Federal government often 

.found .itse~f in. a position where it had to :represent two 

opposing clients.· In order to correct this situation, the 

President requested Congress to establish an Indian Trust 

Counsel Authority to assure ·independent legal representation 

for the Indians' natural resources rights. 

In his message, President Nixon declared it to be his 

policy to encourage the Indians in the exercise of greater 

self-determination and greater participation in the control 

and operation of ~ederal programs. In order to aid in the 

elevation of Indian affairs, President Nixon recommended the 
an 

establishment of the position of/Assistant Secretary of the 

Interior for Indian and Territorial Affairs who would report 

directly to the Secretary of the Interior. 

Indian grievances also received attention from Senator 

Kennedy in his capacity as Chairman of the Subcommittee on 

Administrative Practice and Procedure of the Senate Committee 

on the Judiciary. In hearings between October 1971 and 

January 1972, the Indians were given an opportunity to state 

their side of the story as to how the United States has 

discharged its obligation to defend and protect Indian natural 

resources. Representatives of the Departments of Justice and 

the Interior were given an opportunity to respond.*' 

*See Federal Protection of Indian Rights, Hearings before the 
.. ,· _ . · .. •. . { Suqcommi ttee on .. Administrative--Practi.ce and .-Procedure: of . ._ . • 
~.r~; ~Ji-/,1::£:;'.~~,;.-:•J:iilit :S~a.ie-: ~o~i~t:~_a: .. e·n .::th&.'.: a.ud::t:cl~iy i~• 9· ?'(f::c.iii/i:r:,i-">:J.:t;t.}s~ sftic,>t\' ;- :.-.~·.-:; -:~::~ •... ,, . . .. - .... . . . • . . •." ·.• ....•.. ·. ... .• • .• •. . ... ., ...• •. . ..... . ... . . .,• . ,;'ii'.,. ,\. . ... •.: .. • :~·.,. . .. ....... . 
• • • • Part 1.:7 {'October" 1·9Tl - January" ·1·972;-, • hereinafter· ·r·eferr·e·a· • .• •• •••• • . . . . . 

. to as "Hearings" 
I • 
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The Indians complained that their water had been diverted 

without leaving them enough for their own needs, and that their 

laljd had ·been taken,· trespassed · Upon and e?Cploited for 

commercial use, all to the detriment of Indian natural resources, 

and often to the point of depriving the tribes concerned of 

their livelihood. The Indians claimed that such violations had 

occurred either by the Federal government itself, or with its 

permission, or without its ·taking any action. Many examples 

were given, among which three have been selected to serve as 

illustrations: the case of the Klamath Fish Ladders where the 

damage was caused by the building of a dam by the California-

Oregon Power Company, and where the claims of the Indians were 

lost through governmental inaction; the case of Pyramid Lake, 

where the damage was caused by the building of dams by the 

Federal government with no consideration of prior Indian water 

rights; and the Eagle River cases, where justifiable fear has 

been created through the establishment of state jurisdiction 

by Act of Congress and its interpretation by the Supreme Court. 

1. Klamath Fish Ladders 

About 1940 the Indians complained that dams built across 

the Klamath River by . the California-Oregon Power Co. (COPCO)' 

had interefered with the mig~ation of · fish upstream. They 

. . 
; .. . ... .. .. .. .. . • . . . . -... ... 
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asked the United States government to bring suit against 

the company to put fish ladders in their dams. The case 
. . . . . \ . . 

was first .referred :to the Department of :Justice in 1942. • • 

After consideration for several years it was determined that 

a suit as requested by the Indians was not feasible and that 

an action should be brought for damages. But no action was 

filed. Fourteen years after the first request, in 1956, the 

case in the Justice Department was assigned to a new attorney 

who found he did not have enough evidence and who claimed 

that letters to counsel for the Indians and to the Department 

of the Interior for additional evidence remained unanswered. 

After about three more years the file was closed. 

However, at the Kennedy hearings, Mr. Glen A. Wilkinson, 

former counsel for the Indians, submitted a copy of a memorandum 

respecting the damages prepared by the Howard M. Gullickson, 

District Counsel, Department of the Interior, dated October 4, 

1946, which concluded that "evidence points conclusively to 

the fact that the construction of the two dams completely 

obstructed the passage of salmon up the Klamath River above the 

dam·and into the Sprague and Williamson Rivers on the Klamath 

Indian Reservation where the fisheries were located."* 

*Hearings 482-487. 

~•., .. ~· ... ·:;.· .•. i;•~:./ ..... .-:. :- • •... : ;·; . -~·~ ... ~:.:·;: : ·,:-~1l!,.·. • ::,;.: ~;~-.· . . =: . '. ·., •• ..:;:.:.: .:~ .. Jo. :~··t-: -~•. :..:: ; · •. ,;.. )·,. ; .... •• .. : •:··:n.·. ~lf~'IJ .. -:· • ..... \·.:. •. • •• ,. ··: .. 
~--k: t\.-,.',:;·-!t_.,,.::-::~-~:·-:· 't:-.,}:,~:~i;.:: 'l:f•;,;_.< 1: -·~-~~:~J:t7.:• -~r::':'-"·~•.:t:.· _:j,;·.:.- .;.i:-;~~,.{ ~·-·::. ~;-:(~_ • ..._·: ··: ·'f IF".-:~-: :·-s. ~j,·-~.-..-:\-l'!-11.:-. 
·-: ·:•·· •• : :· _~,.·-..... ' ·, ., _ ...... • -:. ' .° • .. ,._ .. •• :: .... , ..... ... :.~_ (. -~ •• , ••••• • .... ~' ·:1• . •- -~- ; ; !!.· ..: . . • ::-". ~-..-~· .,•:'t ; ·:"'(·· -:· ·~ ....... ,. :,.· :·:.,~ 7:' .. ~: :; "Ci;#·!:~: · -~··1 ·.,,._ =¢. ,:· ••• :· ,. ."' <.' :.:· 

. . 
:. . • . . ;· .. .. : . ~- ';. .,. . . . . : . . : . . . . : . • . • . • .. 
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Mr. Wilkinson further stated that this was ·supported by 

considerable evidence gathered from Indians and non-Indian 

residehtS in the area during·the years 1940-42, and .that as · • 

late as 1950 Department of Justice attorneys were assured 

by two Indians that they had clear recollections of the 

fisheries on the Sprague and Williamson Rivers and that they 

had been destroyed by the construction of the two darns. 

Mr. Wilkinson's firm communicated with the Justice Department 

until 1959, when the Department of ·the Interior disapproved 

a contract for continued representation.* 

It seems that evidence.was available in 1946, but no 

action was filed and no attempt was made to perpet11ate the 

evidence for use in a trial. The rights of the Klamath 

Indians were thus lost by governmental inaction. 

2. The Pyramid Lake Case 

Pyramid Lake is a desert lake in Nevada. It was the 

principal source of livelihood of the Pyramid Lake Paiute Tribe 

of Indians who had lived in that area since time immemorial. 

The lake is the natural terminus of the Truckee River. The 

natural flow of the Truckee used to supply the lake with 

about 500,000 acre feet of water per year. Its overflow was 

able to supp~y a second lake, Lake Winnemucca. 

*Id. 4 78-480. 

:: ~-;!-\(.J .:{ ·; ~:-~:-:} ::~.:-~ . :··:. ... ·---~ .. _.· << .. :., ·. : ::·.: .'.:. ·_: ~: ·: . -:.~. ,_-.=:: ·: .:_ •• : • 
. , . .. . . . 

. . .. . . : ....... . . . 
, ·. 

.. . .. 
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In 1859 the Department of the Interior established the 

Pyramid Lake Indian Reservation comprising the area surround-

. ·_. ihcj and · including·· the lake and 'the immediate· valley of the 

Truckee River. The reservation was confirmed on March 23, 

1874, by an executive order signed by President Grant. 

In 1902, Congress enacted the Reclamation Act. Under its 

authority the Secretary of the Interior, in 1903, approved 

the construction of the Newlands Reclamation Project. A dam, 

known as Derby Dam, and a canal were completed in 1905 to divert 

water from the Truckee River for use in the Newlands Irrigation 

Project. A small percentage of the water is used for irrigation 

within the Truckee division of the Newlands Project; most of 

the water_ is transported into the Carson River watershed for 

irrigation in the Carson Division of the Newlands Irrigation 

Project. As a result of this diversion the Pyramid Lake has 

dropped more than 70 feet since . 1906, and the Winnemucca Lake 

has dried out. This situation has caused virtual destruction of 

the fish spawning areas in ·the lower reaches of the Truckee 

River. It threatens extinction of a specious of trout native 

to Pyramid Lake, has increased the salinity ·of the lake, caused 

land erosions, and endangers the continued usefulness of the 

lake. . . . · .. .• 
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In ·l913, the United States initiated quiet title actions 

in the United States District Court for Nevada to adjudicate 

.•. the· ''i°ig;hts o·f w~ter ·-users. along t"i=ie Carson. and Truckee/\iivers: 

In .1944, the court entered a decree* which recognized, among 

other rights, the right of the United States to use Truckee 

water for the Newlands Project and for irrigation of lands 

on the Pyramid Lake Indian Reservation with a priority date of 

December 8, 1859. The Indians were allocated only 30,000 

acre feet for irrigation. They were unable to use it for this 

purpose because much of the land around Pyramid Lake is 

unsuitable for cultivation. When the Indians tried to use the 

water for Pyramid Lake, they were told by the Solicitor's 

Office of the Department of the Interior that they did not have 

the right to do this. Thus, .irrigation water for which the 

Indians have the earliest priority of any of the claimants 

to Truckee River water was diverted and used by persons located 

upstream from Pyramid Lake Reservation whose priorities are 

junior to the Indians. In addition, excess water in the system 

was given to people upstream in excess of the amount to which 

they were entitled under the court decree and to people who 

had rights under state law. Water even went to waste due 

part~l: to ineffic.ient operation, p~tly to outdated equipment. 

*United States v . . Orr Water Ditch Co., Equity No. A-3 (D.Nev. 1944) . . 
/ ~/f.\>~:··i///f .\:~ . .-J~}:/. ·_{/ttff~~:~1\t~(~:~} ·/·:=·~ '?./{ ·r;~/k~-r~:~}--.~:/::.:.\?t:~·:· • :/:/-·~ { 

... . . . ,. • •. . . ... . . ; :· . 
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It was·claimed by experts in the field that with better 

· operation of the system and additional funds for the installation 

of modern equipment sufficient ~ate:i:- could be· s::;_ve·d to . keep • • • 

Pyramid Lake at the present level. The amount needed for that 

purpose is 385,000 acre feet. 

When the government brought the action for the adjudication 

of Truckee River water rights, it did not assert a right to 
. . 

•••• • ····:. -::, :•-:-... • •• : ••. ·.,·.,-.-·. • .• • ••• llf•, •• , .. •.. •-f• •• • .. • ., •• -~ •• :~ • •• • ;, • • •• . • !-• • _.: • .... ••.• .• .• .. : ••. ::-.:. 
• .. :·,-... : :;_ ~- :·, .··.:·suf·f·:t.C·i:~nt.•.•W'.a t-e-r -.-tt5 ·.,Dig:tll t-a:a.tr. _.~~~6-·. L-a)re and. ·.-th·~ .. lowe~:. True~eel-·, ·: ·.• . .-~~ ', 
::=_·:·· ... -I~:-'_.:·.~-.-·· . .:.>·.-:·\ · • __ -.;-::·: \·:-:-~:. :;t·?· • \-:-:·: · '.:? / ·:\::. ::.,_- .':::· . .-.:.::~:-t:.::.;·..,.-:· f- ·/· •• :::~:_:·: -~-::~ .•://: .-\! • ·>·\; ·'.<.,:~~ .·- ;· _.~ • .•• /; .:· ._ :_ 

• • as a fishery and for_other ·non-irrigation uses for the Indians. • 

.:·· On November 2, 1964, and again in April 16, 1969, the SoliCitor 

of t,he Interior Department wrot~ to the Lands Division of the 

Justice Department requesting it to bring action to remedy 

the situation. In his 1969 letter the Solicitor pointed out 

that the matter had become u~gent because of a proposed inter-

state compact between California and Nevada to govern the use of 

waters of the Lake Tahoe, Truckee, Carson and Walker River 

Basins with binding effect on the United States. The compact 

made no provisions for the use of water of the Truckee River 

·for Pyramid Lake. The United States attempted to negotiate 

changes i~ the proposed compact, but without success. The two 

states submitted the compact to Congress for consent. Bills 

to grant consent were introduced in the 92d and 93rd Congress.* 

*H.R. 6078, 92d Cong., 1st Sess.; HR. 15, 93rd Cong., 1st Sess. 
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So far, the Congress has taken no action, probably because 

of the opposition of the Departments of Justice and the 

Interior. 

In August 1970 the Indians seized the initiative and 

filed an action in the u. S. District Court for the District 

of Columbia against the Secretary of the Interior. They asked 

the court to set aside a regulation issued by the Secretary 

< :,-... ::.:_:,;_-: .. ·.: ;: .. .. i-t d~1.'i;,;;~ :•ti!ci;i:~iJ:t:~:f::~t/:·tne ';t'~ucke~;ear s'.~n-·: --I~·ri<j~t.ion·• • ... ".: • .. 
·········:··: ••. .,. ·:.·-·.,.·-:-·. ~·.:··.:.:_-.\:\··.:.=··= .. : .. :· .. . •. ,: .·~;·;:: ,'·.· ·::.-::·.···,~·;·;·· .. :·: ... ·.·.·-'· ... _:~;··.· .,_. .. ·,_::~•::·· . ··.:-~'.':-i·.·~-- :••::--:::-·-·· 

. . ... . .· ·. 
':, .. :· .... ·. . . 

. . ·. 

District than required by applicable court decrees and 

improperly diverted water that otherwise would go into Pyramid 

Lake·. The Court rendered a decision on November 8, 1972, amended 

on November 29, 1972, and supplemented on February 20, 1973.* 

It found from the evidence that the Secretary had disregarded 

interrelated court decrees, f~iled to exercise his authority 

to prevent unnecessary waste of water within the Carson-Truckee 

Irrigation District, and had acquiesced in excessive water 

deliveries to the farms. The court directed the Secretary to 

submit amended regulations to assure the delivery of at least 

385,000 acre feet of water to Pyramid Lake. Subsequently, 

the court-approved new operating qriteria submitted by the 

Secretary. The government decided not to appeal. 

* Pyramid Lake Paiute Tribe of Indians v. Morton, 354 F.S. 252 
(D.C.D.C. 1973) . 

. . . .. . 
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Because it was found necessary to have an adjudication 

of the respective rights of the States of Nevada and 

•. Califor~ia and· of• -the ·united States, ·unae·r· due ·consideration • •• .• 

of the rights of the Indians, preferably from the Supreme 

Court, the United States, in September 1972, filed a motion 

in the Supreme Court for leave to file a complaint against 

Nevada and California (No. 59 Original, October Term 1972) . 
.. ·. 

On June 11, 197·3, the Sup.reme Court denied the motion, 
·' • .. .. .. .. . . . . . . . . 

predominently on the ground that the.dispute was mainly 

between ·the · United St~:tes and Nevada· and within the . jur isdid.t.ion. 

of the Nevada District Court. 

On December 23, 1973, the Department of Justice filed suit 

in the United States District Court for Nevada. It asked the 

court, among other things, to quiet the title of the United 

States in its fiduciary capacity to the right for the benefit 

of the Pyramid Lake Paiute· Tribe of Indians, with . a November 29, 

1859, pri~rity; to the use of the waters of the Truckee River 

to fulfill the purposes for which their reservation was created, 

including the maintenance and preservation of Pyramid Lake 

and · the lower reaches of the Truckee River as a fishery. 

Named as defendants were the Truckee-Carson Irrigation District, 

the State of Nevada, and about 13,500 individual water users 

whose names fill . 73 typewritten pages. ~?rhe Solici.tor' s office 
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of the Interior Department had opposed this as too cumbersome, 

_too. costlr, and too time cons~ming ~ecause each defendant 
• • • • • • • • • • ,# • .. • • • 

would have to be individually served. Therefore that office 

suggested that the action should be brought only against the 

State of Nevada as parens patriae on behalf of all individual 

users who could intervene if they wished. However, the Land 

and Natural Resources Division of the Justice Department had 
.. ... . . 
~ft~u}?·ts···a~-.:t~:·.the. binding·· ef·fect of ·th~:-Judgment -~itno.ut,' ~pecial . . . .. 
legislation. If Congress could be prevailed upon to enact 

legislation giving the district courts jurisdiction to 

adjudicate water rights disputes ·between the United States and 

a State as parens patriae, such nightmarish suits in which 

thousands of individuals have to be served could be avoided. 

3. The Eagle River Cases 

The two Eagle River cases involved the interpretation of the 

Act of July 10; 1952, 66 Stat. 560 (43 U.S.C. 666). By that Act 

Congress permits to join the United States "in any suit (a) for 

the adjudication of rights to the use of water of a river system 

or other source, or (b) for the administration of such rights, 

where it appears that the United States is the owner of or is 

in the process of acquiring water rights by appropriation under· 

State law, by purchase, by exchange, or otherwise, and the 
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The legisl~tion was sponsored by Senator McCarran. 

·From his statement in the Senate, it might appear th~t the 

purpb~e he had· i~ mind was the: waiver ~f 'sover~·ign immunity 

of the United States in state adjudications of water rights 

acquired under State laws. He said: 

"Particularly in view of the fact that the United 
States has acquired its water rights from former 
owners who were subject to such suits, the committee 
is of th~ opinion that to all9w the United States in 
'its. own:.r;i.·~l:)1;-' or as a tr~,stee t:o hav.e • a bett~r· :+ig,ht 
th·an the ··"forrner owner is ·not fair and just· to the • 

:::!;\~ ~i ::.:~~:1···._, :.;.._·~:A~- ---~~?:;~~)"t~~Jtr.: ':.t?r~ .. ;:~-~::..~ft~:.~~~-~;.~:~ ::"·(:'/:}i,::·. •.:-:.:b;. -... _:_:.; ;;'_:;~~-..... :·/~f/·;1-:. ~:-.-\:-'. ::: 
.. , ... : . :·: ..... ' · ·· • :Accordingly', :·when: i'n ·the .two_·:Eiigle: Riy-er"~·ca:ses···the~-onited·· '?'·: ..;_ 

States was joined as a defendant in state proceedings 

pursuant to that statute, the United States took the position 

that the statute was not meant to apply to federally reserved 

rights. However, the Supreme Court held that the statute also 

includes federally reserved rights.** 

The Indians have been very unhappy with these decisions. 

They fear that they subject Indian water rights to the 

jurisdiction of the states an~ , accoraing to the Indians, in 

the state courts they are systematically denied their rights. 

* 82 Cong. Rec. 12947, 12948 (1951). 
** United States v. District Court in and for the County of 

Eagle and State of Colorado, 401 U.S. 520 (1971); United 
States v. District Court in and for Water Division No. 5, 
401 U.S. 527 (1971) 

1,•fOt0 

iJJ~f' :;:::(i~-~t:Ahf ~!~'.? ;{{ i:~t;~lf?\§}::(i'\!J:?t{:;,~W:,/1 ft: tdf {ii1};i ef-t:F~)~~ 
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. They also expressed resentment at the way the Justice 

Depar~ent dealt with Indian rights in that case. The 

Indians had urged the Department to explain in its Supreme 

Court briefs that Indian water rights were private rights, 

and that therefore the waiver of sovereign immunity of the 

United States in 43 u.s.c. 666 could riot apply to the United 

States as trustee of Indian water rights. However, the 

• Department ~ef)'.'.ai.ned .from ··a.~i·!lg this. ~~~-ause nq Indian· ~~te;·./ -.} • 
• • • • • •• • 

rights. we.re involved .in the two .Eagle Rive1;:_ cases .... ·Rather ... -~. · . 
.. ~'_:)~;fr: Jt:/:::::-,i:•;:.;::• 1J.~ .~:;_-:-:,;:i,::.·~;(.·.: •. :+/·.:,~-~~-; ·: ./::~.-,--:::J_.;.'.,'. ~-~;i~· ·._: .. r,>: ·t!:;-'J;f,. '.;.~·~-:t f. ~):·-.- .. : ;~·-:):J:::.:~ ·:·· ~-;'.·• :'· ?~·:(:-~-: .9;,:~;:i:?,..: 
:. ... ·:· '·, :· :· • : .than· ·arg~e- 'the····qti~i;tior( and .. expose' :i~d-ian r:.i:gnt:s to· ;;:rn · . ,. • •••••• ,·.: • •• 

unfavorable Supreme Court ruling in a case where no Indian 

rights were involved, the Justice Department preferred to 

explain to the Court in a footnote that the question whether 

the consent statute covers water rights held by the United 

States in trust for specific Indian tribes was not before 

the Court, and that therefore the Court's decision would not 

extend to Indian rights.* 

There is therefore no reason for the Indians to be alarmed 

that they were unable to bring their point of view before the 

court. Had the government done this in its briefs, as requested 

*See United States brief in United States v. The District 
Court in and for Water Division No. 5, U. s. Supreme Court 
October Term 1970, No. 812, p. 10, note 3 . 

. . ... 
.. · .. 
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• by the Indians, and had the Supreme Court responded with a 

._q.ict~ unfavorable to. the :.Ind_ians, very l:j.;kely this dictum ·. 
• . . . . : . . . . . . . . . ·.· .... 

would have become the decision in a future case. 

That does not mean that the Indians have no ground for 

concern, but their concern should be directed to the statute. 

As the Supreme Court said, the language of 43 U.S.C. 666 

. . .. is al-1 .inclusive. It includes appi.;opriatiye rights, ripari~n 
. • :,•~ :··:: :.-- .: • • . • • • • .•••••• •.•• : ., . ·-·~: . •• • •• . ••• :,_-:_. • • •• ...·,.·· .. • . . •. • ·• •.• : • . . •.• !• . .. -_;4.\·" :·. -· .• '·.·.· . • ...... , •.· : .. • ·•.· ·, .... 
::.• .. ·.:-:•·:-·.: ... :.~·-· .. , ... ··~;.: . ·:- . • _. .. _.,_. ·,·-~·-... : .. "'·~~~--··. :::· .... , .... - • 
·: · .. :._- ._. :· · •• rig"nts. and· -r~·se~ved:-:r-ight:s·;·.·~ it: co~ta~~~ •• n~ .'~~-~ptio~~ dt-·: • :/:·.;·_.:· • .- <:~.-~::· •• 

...... 

. • ;~:· ·-.~J;,;c.d.i"Gln --W~te1; .,.:r:igp.t.s ~f ~_91;he~\?._,~}U~~~):~?--~'~:1:l· .. ~Aj.c~:·c;.~p.~~~1?~ :-.· .. ;: ·.:.· 
•
• •,•• ;_. _.'~ ~- \ .. ~·:._-:. • .;.~}~ . ~ ·.: •,.•:~_., ..... ~.• ••. _'._ •. • :...-t ... •,• •• . . • .-. • . _. !\. ... • • • J •. • . • I ••·• • .,_ ., .,. • ,.• .. 1"•J' • • • • •· ••' r • ,. 

... -~~ -- • ·• ;-.;,' .:r• ·• .,o,;, ·•: .... •;; • ·:.-:- . . ·~·:':•:,•~ .• ••·. ··:·~~: • •• ~,. •.,•• 

• • g·ave certain st.ates jurisdiction in ·civil actions to· which. 

Indians are parties.* Furthermore, the federal district courts 

have constantly refused to accept removal of an action b_rought 

in a state court under 43 u.s.c. 666 and their orders to remand 

cannot be appealed. · 

Originally, ~enate Bill 18, 82d Congress, First Session, 

on which 43 u.s.c. 666 is based, contained a provision giving 

the United States a right of removal to the federal courts 

of any such suits in which it is a party, but this provision 

was omitted from the final version. In the Green River case 

the court interpreted this·omission to mean that there should 

be no removal merely because the United is a party, but that 

* See 28 u.s.c. 1360; 25 u.s.c. 233 . 

. . ·.· • ·- . ·• .· 
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there · has to be some reference under existing law.* The 
666 

.court heid that 43 u.s.c./waived immunity only in the state 

:courts >and" did:. not c-rea te· J ur isdi~tidn of! ~a te.i:-. rights : i!ru.i ts 

in federal courts. Water rights actions are in the nature of 

quiet title actions. Before 1972, there was no express 

provision conferring jurisdiction of such actions on the 

federal district courts. The general removal statute, 

:-~;··: . . 2'8 .. 9'.,S ·~C.-: .. 1-44:~,-.:~pe:p.1~~t~~- r.elllD:v~J::. t~pm: .. a sta.t:e seu;·~-::tq·.a_: ~e.d~~~~.: • • 
··.··: .•dist·r-ict: ,),'~-r~ ~~-i)·~f-~\~~~ _:~f -whi·c~ ,:h~--:~-i~-~-;{~-~--- ••• : :·i\. 

•.•• .. ,.~-~ .. ,:· ,;.: ......... ·· .. ;. .• • ~:.: •. • •· •• · .• :.,'., .... : • .:.·-.~:;·:.•· .• . .-:.-~:-.: : ·~·:··· • • .• :·:·. ~.!•.•·~~ ... .. • • 

,~·-<··. -.-::.:-•tc11~u·t:s-. -~ve. or~<Jin:aJ. • ju:r.1~rct:2on·;.=:· ·~0Q.Sequ~1_t·t~f'1~-;:.1.l't•. the ::~~-::• _. -:,:::.)~~-.!".: J· ·: . . . . . . . . . . ... -~ . . . . . . . . . • . . . . . . ,,: . . . . . . .... . • . 
Green River case tlie u. S. District Court for Utah refused to 

accept removal of an action brought under 43 U.S.C. 666 in a 

state court and remanded the case.** 

In 1972 Congress enacte~ a new law conferring on the 

district courts original jurisdiction of civil actions to quiet 

title and waiving sovereign immunity for such actions.*** 

The statute expressly exempted trust or restricted Indian lands 

and also water rights actions which could be brought under 

43 u.s.c. 666.**** The legislative history explained that 

* 
** 
*** 

**** 

In re Green River Drainage Area, 147 F.S. 127 (D.C. Utah, 
Ceritral Div. 1956) 
Id. 
P.L. 92~562, § 1, Oct. 25, 1972, 86 Stat. 1176, 28 U.S.C. 
1346; 28 U.S.C. 2409a. 
P.L. 92-562, § 3(a), Oct. 2, 1972, 86 Stat. 1176 
28 U.S.C. 1346; 28 U.S.C. 2409a 

... ,· 
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water rights actions were excluded together with a number of 

other actions because they could be brought under other 

.sections enumerated _ in tbe • n~w law., . <i:ffiOng them· 43 U. S .C . . 666 ;_* 

It seems that Congress was under the impression that 

43 u.s.c. 666 had conferred jurisdiction on the U. S. distri6t 

courts of water rights actions against the United States. 

However, 43 U.S.C. 666 contains no jurisdictional clause and, 

. .. ..... . •. as-s}lown above,·..i.n the.Green River . case -the col,l.r.t he.ld . tbat.~the 
• • 

0 :r'.~:: :": , . . :•:=: :·t:- .- : ~::' .~_.''.:- -?:•:•::•:•~:-:-•:• ; • . • •· •. • • •• • ~. •• :. :: .' >.- .::-•:<.:•:~, ;_ ···.' > • ·• :,:,.•:::;• :.'-:i••. :,. :• • 
' . • • 'stat:ute dia ·not create federal: jurisdictioii':'of · ·water right's· ~·:• 

;","jt: ae:::.t,i'.QJ.\S,·aga·inst . tl\e .-un:;i'te~(:.state.s~ Th:~:~l~7-~-.... ~~~J .:: .. i~·;_-;_t;r. S, C?.: ,._24 09a r . _..,:.!: • . .- ··:.· • :··.~- •• . . "·•'::: :{?-~··.~ -~--.:~,_:•.~.:-,., .. .-.:·.:. · : .. ·-..1·.•·~~-· • . i·•: ·:• .. _ .. :. _ .. . . .... t •• ·•. •• 

which gives the federal district courts jurisdiction of actions 

to quiet title, expressly exempts water rights. 'I'he result 

is that there is .no express provision conferring on federal 

district courts jurisdiction of actions against the United 

States to quiet title to water rights. This permits a con-

struction that the United States can be drawn into water rights 

cases in State courts, but cannot be sued in an original action 

iri the federal district courts. It also gives strength to the 

·district court's opinion in the Green River case that the 

elimination of the removal provision from the final version of 

43 U.S.C. 666 was intended to prevent removal for the sole 

*1972 U.S. Code Cong. and Administrative News, 92d Cong. 
2nd Session, pp. 4547, 4556~4557 

. . ,: . 
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reason that the United States was made a party defendant 

in a State court, and, finally, it creates a situation in 

• which Indiah water rights. are ·. prot·ected again-st suits in 

federal courts, but have no statutory protection against 

suits in State courts. 

Obviously, such an anomalous situation cannot have been 

intended by Congress. Therefore, there is great need for 

new .legis).ation wh.ich wi_li_:-.-;elimtnate thes~ .in':onsisi:enc.ies .. ·· . . 
.
• "::•. . • • ! . • • • ··:' . • • • •.• . : . • . .••• • .• • ' 

policy of July 8, 1970, President Nixon suggested several 

remedies for the improvement of the Indian position, among 

. . :·:· . 

them the creation of an Indian Trust Counsel Authority to 

assure independent legal representation, especially in matters 

concerning Indian natural resources, and the establishment of 

a new position of an Assistant Secretary of the Interior for 

Indian and Territorial Affairs. 

The Indians themselves had made a number of suggestions 

during the hearings conducted by Senator Kennedy. The most 

important ones were an independent Bureau of Indian Affairs 

permitting more control and influence of the Indians, with 

its own legal counsel's office, distinct and separate from 

the Solicitor's office; the codification of existing statutes 

. . 
/\/£.:::;//i;ii~t~fi/if/~t~:~YYf-l:'.}?··(\~fJ:?.f;;J:~:\-\~ :f !~>l)~t{~~~i/;~f~{)r~~~~-~)? :\:.}{l>~W 
'..;_.::·t::•·; .:.; ... :·: .. : .. ::,. ,·· ::·::··• .f. ..... _·: (~•· .. -.•,-::--:/:.:-. ::_::._: .- .':, ••. • _: :" .. 1-·:· ..... : __ :•.··<·:'.'-:..:. "•._:·: :: ·_:_:-,.::.···.-.,,: 

: ... 
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and court decisions pertaining to Indian law; a thorough 

inventory of Indian land, and water rights; and the establish-

·ment of some administrative way to - determine Indiari water -· 

rights in order to avoid cumbersome litigation.* 

Another important suggestion came from Deputy Attorney 

General Richard Kleindienst in response to a letter from 

Senator Kennedy of October 19, 1971, to Attorney General 

-.John. N. Mitche:}.-1. In that .l.etter Senator Kennedy had stressed • . . . . . . . . . . . . . . ..... , . . 
·the .significance of .the conce~ri ~f the °Indian tribes with the • 

impact of the·. ''$~premE;·:.c~urt:, s • 4¢cisJc;fo.~ • ;in --~e Eagle·f· RiY:eit::,:°i:'.··· < .. ·. 
• . .. • . • • • •. ~- .•. i • . • • . -:· • . ••. 

cases and had asked for the Justice Department's reaction. 

Mr. -Kleindienst answered on December 1, 1971, and recommended 

that Congress amend 43 u.s.c. 666 to provide that this provision 

does not give congressional° consent to adjudicate rights to 

the use of water held in trust by the United States for the 

Indians or, at least, .to provide that all suits for the 

adjudication of water rights held by the United States may be 

removed to the appropriate United States District Court and 

shall not be subject to remand.** 

* 

** 

Hearings I, 95, 96; III, 720; IV, 867, 868 

I Hearings 11-14 

. . 
, .• 
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Actions on the foregoing suggestions and present status 
(as of February 15, 1974) 

·president Nixon's recomm~ndations for the establishment 

of an Indian Trust Counsel Authority received no action in 

the 92d Congress aside from the introduction of two bills in 

the House. In the 93d Congress, 1st Session, a number of 

bills were again introduced, providing for the creation of 

·· ·•'>•!:.::~I) ·-:{µd~_a,n·.'l'.:t"\lSt._ !;..aun_~~l Autp.<;>-:J:_;iJ¥·: _Xl.1E:r-.~re,.S. :~01.2~ -. S.! . . 1·3_3_9, ·- .· . 
• • • • • . • • • • • • • • • • • • • " • • • • ti. • • • • • • 

H.R. 6106, · H.R. 6374, and H.R. 6494. With- the exception of .• 

}l;R. ·.6.494, ·:>-~he b~~;i,-s -·a;fe practica11~,;:4"9.~.ntical. ·T.h.ey wer:~\\: · .- . • . . • • .. . : ~· : . . . .. . . .. :~: 
referred to the Committees. on Interior and Insular Affairs 

of the .Senate and the House, respectively. Hearings were held 

on S. 1012 and S. 1339 on May 7 and 8, 1973, on H.R. 6106, 

H.R. 6374 and H.R. 6494 on September 27 and 28, 1973. Mr. 

Wallace H. Johnson, . Assistant Attorney General in charge of 

the Land and Natural Resources Division, testified on behalf 

of the Department of Justice. With the exception of H.R. 6494 , 

he recommended prompt and favorable action on all bills. As 

of. February 15, 1974, no action has been taken . 

President Nixon's request for the establishment of the 

position of an additional Assistant Secretary of the Interior 

for Indian Affairs has received a somewhat better response. 

On October 1, 1973, the House acted on this request and passed 
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H.R. 620. On December 4, 1973, Senator Jackson introduced 

s. 2777 for the same purpose. Like H.R. 620, it provides 

for the establishment of the posit-ion of an Assistant . . .. . 

Secretary of the Interior for Indian Affairs, but S. 2777 

adds a section 4 to provide for the amendment of the Alaska 

Native Claims Settlement Act. 

On December 14, 1973, the Senate considered H.R. 620 

. fass_ed _by t.~.~--~ou.se_ o~ •. ~ctob-~r __ :~-/~:97!(.~ bu_t_ -~Y.: :u~-
_ • • stituting for its text.the provisions of S. 2777 and passed it : 

as/;1.mend!=~: .. T~~-~~-~use disagreed -f::o . the arne~dment of the .Senate 

to H.R. 620. On December 19, 1973, the Senate requested a 

.conference with the House.* The House took no further action 

in the matter.** Therefore, the Senate passed S. 2777 on. 

February 4, 1974 with unsubstantial changes. On February 5, 1974, 

s. 2777 was referred to the House Committee on Interior and 

Insular Affairs. 

The Bureau of Indian Affairs is working on the preparation 

of water inventories. For the last two years they had an 

appropriation of 1.75 million dollars available for this purpose. 

Mr. Hans Walker, formerly in charge of water rights questions 

in the BIA, now in . the Solicitor's Office of the Interior 

Department, estimates that it will take the BIA another 15 years 

* Cong. Rec. daily ed. Dec. 19, 1973, p. S 23459 

. . 
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to complete this work, unless the appropriations for this 

purpose will be increased. 

Recommendations 

As explained above, an anomalous situation has developed 

in which Indian water rights are protected against suits in 

federal courts, but not in State courts, and the United States 

can be drawn into water rights litigation -in State courts, but 

•·canhot re~ove SUC!). suJ:t~ t~·a··.federai".court;··anci camio"-t:be· 
•. • •• : .'! • . : •. • • . • • . • • • • . • 

sued in a federal court. This situation should be corrected 
••• 4. ,, .. • • • • ·, • ~.. • • .... • ~. : • • ••• ··.'· • • ·.: . • • ••• • •• .,;t.. =·;. 

•".•~•::. ..:•:;. •.• ·•• ••. : ·-:·:•••: ·•:; • •. ••:.. •:•.• ... , :·~:." I r • 

by-arnendin~f-'4·-3': U. s:c ;-· . 666 , . 28 ·p. S .c. 134 6 arid 28 U. s. c: 24°09a ... ·::: . 

43 u.s.c. 666 should provide that all suits for the adjudication 

of water ·rights held by the United States may be removed to 

the appropr{ate United States district court and shall not 

be subject to remand, and that this statute does not give consent 

to adjudicate Indian water rights~ In 28 U.S.C. 1346(f) which 

confers on the district courts "exclusive original jurisdiction 

of civil actions under section 2409a to quiet title to an estate 

or interest in real property in which an interest is claimed by 

the United States," the words "including water rights" should 

be inserted after "real property," and the exemption of water 

rights should be eliminated from 28 U.S.C. 2409a. 

Another badly needed improvement is a law to simplify and 

expedite litigation involving federally reserved wafer rights. 

'.: '.\ }:-~t?/)::<t::,ii\~\ i(~;::1t:;f :~i/{:iJ::~(,; :?kt:f i;}i_;z;{-AX _ _:'._i:;_r:_~,; ;sf f .·: 
•• "·~;!· .•. •· .. :-:··· ·· .,-... . ..... -• - .... · .;:~ .••.. •• • ·:··· ... ~·:._._ ;"I, ... · ... :.:: ... -: .... t•.: _ ..... ; 

.. . .. 
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The federal district courts should be given . jurisdiction of 

any action brought by the United States or any Indian tribe 

for the determination of federally reserved water rights, 

and the State in which such rights are in dispute should be the 

only necessary party representing all water users under state 

law. Individual water users would be permitted to intervene. 

Such a law would eliminate a necessity now existing in the 

•.• ~:._:}-{(·:· .- : ·· ;~y~'a,ip·fa.?; .. Lake ·_case, where 1_3.,_ 500 water users have to be ·.• . ... . .. , . . .. . ..... ·· .. . . . .. 
indivi~ually s~rved, ::ina. w;~ld. s~-~e consi:derable • ti~~ ·and costs -~· 

. . ' . • 
A dr·~lt of the:·:::-"t,Joi.:s.ills has be.er/·_prepared together with 

·-:.· . • . .· . . . . 
a comment explaining the reason fqr requesting their enactment. 

They are · attached hereto. 

Serious consideration should also be given to the suggestions 

of the Indians for the codification of their laws and for the 

establishment of some administrative way to determine Indian 

water rights. Indian rights are now embodied in court decisions 

and numerous individual statutes. The uncertainty of those 

rights forces the Indians into constant litigation which is 

costly and endless. A codification of Indian laws is a long 

rang~ project and might best be undertaken by the Bureau of 

Indian Affairs. 

The Indians have suggested that the Bureau of Indian Affairs 

be made an independent commission or agency.* 

. . *. I Hea~ings, 96. . 

~l!::#};1{tt/{t~'.:'J~.:i;;i/f· ij ii:\\ i1~\t-~}}iKif} ft/-?il :Jli, J f-i?ti t\;;,);'.:i\~\ 
-: ::-~ .: .. •· .. ·.-.:: .• • ::;.~··.· ··:· ."·.: .. .. ,·· :- :• •· ": ·: -.. -.~.- -:· ,· .. :• ... . : ... •· .. .. :·;·· . .. . . . . . . ... 
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·This would be a better way to avoid conflicts of interest 

than the establishment of the position of an Assistant Secretary 
. . 
of the Interior for Indian Affairs, because the head of an 

independent agency would not be under the Secretary of the 

Interior where he would have to compete with conflicting interests. 

It would also enable such a commission or agency to have its 

own Legal Officer who should be empowered to bring suits in the 

name of the United States. in i ~s trustee s:;:c:;1p~ci ty, and to 

represent-the-United States· in such·cases. So;ereign immunity 
. . . • . .. ·... . . . :;.; ·... : . ~-. . . .. ;. : .. ,::· .. : . :; •.. .. " . . 
sho1i.~a •• Be wai '[¢a. -~f 6r-·' •Stfol?-. poi-"poses. This::·~ould ·e•l·imina.-t;,e the 

need ";for a separate Indian Trust .Counsel Authority. 

In sum, the recommendations are: 

to seek legislation to amend 43 u.s.c. 666 to provide 

that this statute does not give congressional consent to 

adjudicate rights to the use of water held in trust by the 

United States for Indians; that the United States shall have 

the right to remove all suits for the adjudication of wate! 

rights held by the United States in its own right or as trustee 

to the appropriate United ·states District Court, and that such 

suits shall not be subject to remand; 

-- to amend 28 u.s.c. 1346 and 28 U.S.C. 2409 to include 

water rights in the jurisdiction of the district courts of actions 

to quiet title; 

.. ·· .. 

.• 
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to establish an independent Commission or Agency of 

Indian Affairs with its own Legal Officer authorized to sue 

and be sued in the name of the United States in its trustee 

capacity; 

-- to codify Indian laws, now scattered in statutes and 

court decisions, in order to create for them a more stable basis . 

.. 

. . . .·!:-.: : .~ 

Hermine Herta Meyer 
Attorney 

. . : 

Office of the Deputy Attorney General 
February 15, 1974 
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