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THE WHITE HOUSE 
WASHINGTON 

July 

LG: 

OMR and Frank Zarb have gone over 

that Sioux Option Paper Issue# II and 

have no problem with the idea of your 

sending a letter t~ Silberman. 

The letter itself has been gone 

over ilformally with Harry Sachse or 

Bork's staff and in part with Carl Stoiber 

of Pottinger's staff. Both of them 

very str9ngly support me inthe cmnvictbon 

that this is~ right time to raise this 

issue with Silberman 0 

PS: The BBattleground 
for technicians" 
phrase is Saahse's 
own and I hope you 
keep it; the last parag 
is Stoiber's suggestion 



----------

July 15. 1974 

Dear Larrya 

Thl• l• to ral•• with yoa per•Oll&lly an area of l••u•• which 
cl•••rve• more attention than eltlwr of ua baa been 1l•lq lb 
Utl1atloa ancl appellate atrate1y ln Indian clalm• ca•••• 

The Indian Clalma Commlaalon. aa you bow, la the Jucllclal 
IHNly wblch l• the cout of flrat reaort ln the•• ca•••• TM 
Comml••loa wa• ••tabllabed by tbe c-.r••• to "bear and 
cletermla•" claim• a,alut the United State• OD a nry wlcle 
raqe of 1r...._1 "law'', "efllllty". 11&MMI. clur•••• unconaca.n-
able coaa14eratl-. mutual or al.lateral ml•tak•"• ancl "claim• 
baaed upon fair ancl honorable clealb:aa•". The intent of the 
Coacr••• wa• to have tt..ae claim• eamlucl. Jwl1ec1. palcl 
and llnlahed with ..,..ltloualy and under more liberal than 
uaual crlterla. But that la aot what ha• llapp1aed.. 

611 ca••• have !Men clocketeclJ aome 200 are atlll pctDClln1, and 
the Commlaaloa 1oe• out of bu•la••• ln another three year• 
with the Court of Claim• lnherltlai wllatever l• left. 194 of 
the Commlaalon' • ca••• have been appealH to the Court of 
Claim•. 32 by the Oover1111Mat, 26 la cro•••a.,.al, and of courae 
each a,,.al aclcla •om• 12-18 montha to tbe a4Jucllcatl- period. 

tJpen aome laqalry. 1 f1ad that the Departmeat of Juatic••• lncliaza 
Claim• ••ction la very till1••t ln .. fendin1 tbe 1overameat1 • 

leaal &Del flunclal lat•r••t• ln the•• ca•••• but rarely couult• 
the Commiaaloaer of ladlan Affair• la thl• proc•••• or the 
Solicitor of the Departmellt ot the Interior• ln reriewlaa it• 
Utlaattaa and lt• appellate optloa•• laatead of an lnatrument 
for reaolrilll th••• caue•tlcma promptly, the Cominlaalon l• 
behl& uaed aa a battle1roua4 for technlclaa• and the frequent 
appeal• to the Coart of Clalm• are clraglq out the wbol• proc•••. 



A ca•• ln polat of water•b.ecl 4lm•••loaa l• peMI• rl1bt no. 
before Bob Bork -• tile funou• Sloux ca•• lavohiq riolatioa 
of th• Treaty of 1868. The Comml••loa .. tarinlllecl a 
Jwlame,at amoWlt bat a recwnmendatloa ba• beu mad• to 
appeal the "5th Amenm:neat Tuma" l••ue to the Court of Cla1nla. 
We appueatly are 101Dc to all•1• that a Court of Claim• cleclaioa 
of 1941, (before the pa•a&1• of the Clalm• Act) lllli•hed the 
matter wlaen it ln effect bl•••ed the •lolatloa -- by tbe Coner••• --
of the Treaty of 1868 on the theory that Coaar••• ba• plellU'y 
power• to do eo. 

From Y&rloa• polata of new ... eq11lty. 11falr and bo11orable 
clealhlc•"• aaactlty of tread••• the of tbe Claim• Act 
ltaeU -- thl• flU'tlcalar appeal and other• like 1t eboulcl, I believe, 
be renewed, eapeclally 111 ll11lt of the Pr••lcleat' • own cleclaratloa 
on Indlaa of J'uly I, 1970. 

Perllapa an laformal c..-.altatlve proc••• coul• be buttltuted 
whereby Ju•tlce re,-larly toacbea ba•e with the Commlaalcmer 
or the Sollcltor at Interior (who reprenat tbe UDited State•' 

•• for the Indiana) aacl arr&a1•• for &A eac:ballae 
ol new• about appellatil 1D thla and almllar elalm• ca•e•. 

Actully my hope 1• that the 1•aeral prlaclple coulcl be adberecl 
to of not appeallaa Clalm• JuqDleata ud cleclalon• 
Ulll••• the Sollcltor Geural coaelcler• that an e1r•1loaa mlatalt• 
ba• been made. Otbenrl•• we may be 1n thl• claim• bualll••• 
for another deca .. - • to the detriment of tile Commlaaloa. the 
Court of Clalma, the bull••• UMl oura•l••• aad contrary to the 
latent of Coaar•••• 

I underatancl that uacler Jon &o••'• cUrectlon you bave a re-eaamblation 
11Merway of De,-rtmeatal •tr•ctu•• ud ,.ucle• lD the Incllan area; 
you mlaht add tbla area of to tbat ...... (wltll the aote, 
hvtNver. that there l• a deadline of Aua-•t 12 for the Sioux app1al 

ltaelf). When you internal -rclle la at the rl1llt •taa•, I 
would be lDtereated la IMarlq how lt l• comlDc aloq. 

Mr. Larry Sllbermaa 
Deputy Attoney Oeaeral 
Departmat of J'••tlce 
Wuhlqt-. D. C. 
ccr Mr. Bob Bork 

Mr. Wallace Jolm.lla 

Beat, 

Leoaar• OarmeDt 

bee: Stan Pottinger 
Kent Frissell 
Morr i• Thompson 



. . .... 

July 15, 1974 

Dear Larryi 

This ie to ralae with you person.ally an area of leeues which 
deserve!J more attention than either of us haa been giving its 
lltl&atlc:m a.nd appellate strategy ln Indian claims casea. 

The Indian Claims Commission, a• you know, la the judlclal 
body which 1• the court of first reaort in theae cases. The 
Commission was established by the Congress to "hear and 
determine" claims agalnet the United States on a very wide 
range of grounds: "law''• "equity". "fraud, duress, unconscion-
able conaideratlon. mutual or unilateral mistake", and 11 clalms 
baaed upon falr and honorable deallngc". The lntent of the 
CongTess was to have these claim• examined, judged, pald 
a.nd finished with expeditiously and under more liberal than 
usual er iterla. But that ls not wnat has ~appened. 

6U caoe-s have been docketed; some · 200 ~re still pending, and 
the Commla•ion goes out of bualne:u in another three years 
with the Court of Claim• inheriting whatever ls left. 194 of 
the Commbaion'e cases have .been appealed to the Court of 
Claims, 32 by the Government. 26 in cross-appeal. and of couraHJ 
each appeal adds some 12-18 month• to the adjudication period. 

Upon •some lnqulry. l find that the Department of Justice' a Indian 
Claims section ls very cllllgent ln defending the government's 
legal a,nd flna.nclal intereats in theae cases, but ra_:rely consults 

-the Commiaaloner of Indian Affairo in this proce·••~ or the • 
SollcHor • of the Department .of the Interior, ln reviewing lt1 
lltigatlng and lt11 appellate option•. Inatead of an instrument 
for rt:tsolving these questions· promptly, the Commission ls 

. - belng used as a battleground for tecbnkfan1 ·and the frequent _ 
appeals to the Court of Claims are.dragging ~ut" the whole process. 



A case 1n point of ls pending rlgbt now 
before Bob Bork -· the £amoue Sioux case involving .. violation 
of 'the Treaty 0£ 1868. The Co.rrunieaion baa determined a 

• Judgment amount but a recommendation baa been made to 
appeal the ''5th Amendment Taking" issue to the Court of Clalme. 
We apparently are golng to allege that a Court of Claim• decision 
of 1942, (before the passage of the Claim.a Act) finished the 
matter wlsen it in effect blessed the violation -- by the Congress --
of the Treaty of 1868 on the theory that has plenary 
powers to do so. 

From points of view-· equity, "!air and honorable 
dealings", sanctity of treaties, the purpose of the Clalm• Act_ 
ltaeU -- this particular appeal and others like 1t should, I believe, 
be reviewed, ln light of the Preaident1 s own declaration 
on Indian affairs of July 8, 1970. 

Perh-ps an Informal consultative process could be instituted 
whereby Justice regularly touchea base with the Commiesloner 
or the Solicitor at Interior (who represent the United Statei,• 
interest a.a trustee for the Indians) and arransea for an exchange 
of views about appellate strategy 1n this and claims cases. 

Actually my hope is that the general principle could be adhered 
to of not appeallng Claims Co1nmlaaion. judgmentc ~d declalone 
unless the Solicitor .General considers that an egregioua mistake · 

• has been made. Otherwise we may be ln tbla claims bualness 
for another decade ..... to the detriment of the Commission. the 
Court o! Claime, the Indians and ouraelvee and contrary to the 
intent of Congress. 

I understand that under .Ton Rose'• cllrectlon you have a re-examination 
underway of Departmental structure• and policies in the Indian area; 
you might add this area of issues to that agenda (with the note, 
however, that there . le a deadline of Auguat 12 for the Sioux app!al _ 
decision ltaeU). When your internal exercise le at the ·right stage, I 
wo~ld be intereated 1n hearing bow it la coming along. 

Mr. -Larry Silberman 
Deputy Attorney General 
Departmentof.TusUce 
Washington, D. C. 
ccs Mr. Bob Bork 

Mr. Wallace Joh.n•on 

Be•t, 

LeoQrd Ciarment 

-
bee: Stan Pottinger 

· Kent Frizzell 
Morr is Thompson 

. -· .. -..,;:.. i-- -


