


WlLLIAM A. SLOAN 
JACKSON G. AKIN 
JOHN O. ROBB 
CHARLE:S B . LARRABE:E: 
JAME:S C. RITCHIE 
JOHN P. EASTHAM 
WILLIAM C. SCHAAB 
W(LLIAM C . BRIGGS 
RAY H. ROOEY 
ROBERT O . TAICHERT 
ROBERT M . ST. JOHN 
JOSEPH J . MULLINS 
DUANE: C. OILKEY 
MARK K. ADAMS 
ROaERT G . M~CORKLE 
PETER G - PRIN"-
BRUCE: O . H"-LL 
JOHN P. S"-LAZAR 
WILLIAM S. DIXON 
JOHN P. BURTON 

RODEY', DICKASON, SWAN, AKIN & ROBB,P.A.. 
COUNSELLORS ANO ATTORNEYS AT LAW 

FIRST NATIONAL BANK BUlLOING-WE:ST 
WE'.ST CENTRAL AVENUE AT THIRD 

P. 0. BOX 1888 

ALBUQUERQUE, NEW MEXICO 87103 

September 21, 1974 

OF COUNSEL 
DON L.OICl{ASON 

PEARCE C. ROOEY 
1989-1958 

TELEPHONE 243-1301 
AREA CODE 505 

RE:X 0. THROCKMORTON 
ROaERTA COOPER RAMO 
JONATHAN W. HEWES 
JAY Pl. GEN1RY ORTIZ 
GENE C. WALTON 
RICHARD C . MIN;tNE:R ·PERSONAL .AND CCNFIDENI'IAL 

Bradley Patterson, Esq. 
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Washington, D. C. 

Dear Brad: 

State v. Aam:ldt 

Ju::lge Payne's letter of September 17, 1974 detennined that 
an interlocutory jtrlgnent will be enteroo on the legal question of 
what law governs the definition of the water rights of the Indian 
Pueblos. An interlocutory appeal will then be taken, based on a 
record limited to the anthropological and historical evidence. The 
evidence relating to the quantification of the Pueblos' water rights, 
inclu::ling the his:,rically irrigated acreage of the Pueblos, their 
practicably irrigable acreage, the sources of water £ran which such 
lands \'.Uuld be irrigated, and the effects of utilizing such water 
on the non-Indian water users in the Pojoaque Basin would be segre-
gated and reserved for a later hearing after the appellate courts 
have detennined the legal definition of the Pueblos' rights. 

At the present tine the evidence relating to the Pueblos' 
historically irrigated lands (oovered rcainly in the testinony of 
Dr. Florence Ellis and Dr. A. D. Solaron) has been cx:npleted but the 
rercaining tecimical evidence is still being prepared. As the basis 
for defining the Pueblos' practicably irrigable acreage, the BIA 
Alb~ Area Office staff is preparing an "engineering plan" 
showing the feasibility of locating wells and ditches for delivering 
water to the Pueblos' arable lands. As presently conceived, that plan 
proposes wells to supply rrost of the water requiroo, with ditches 
to carry the water to the fields. Its revision to reflect use of 
sprinkler irrigation systems in addition to gravity-flc:M ditches would 
straighten the jagged cxmtours shc:Mn in the original version and 
inprove its credibility. 



The BIA plan rests upon stu:lies undertaken by the USGS 
Albl.¥;iuerque office to project the effects on the water table of 
punpage fran the BIA's hypothetical wells, irrlicating the purrping 
depths and associated costs of delivering water b the irrigable 
lands. Although both the BIA staff and the USGS office carpleted 
reports as of August 15, 1974, the J'lrlge's decision to proceed 
with an interlocutory~ on the legal issues rreans that those 
reports will not be delivered to opposing oounsel or placed in 
evidence. William S. Gookin, the independent hydrologist retained 
by the Pueblos, \tiho \tA'.>uld also testify as an expert witness, has 
pointed out various inconsistencies in the USGS reports and it is 
ncM necessary to revise the technical stu:lies to eliminate in-
oonsistencies in the testirrony of the various experts. 

During the past eight rronths, a strategy for developing 
the technical and hydrological area of the case has been devised. 
That area was originally solely in the hands of the BIA Area Office 
engineering staff. As a result of our participation in the case, 
Mr. Gookin becarce associated as the expert hydrologist, and the 
USGS was requested to provide research and stu:lies. Dr. William 
Gorman of New Mexioo State University, previously retained as an 
eoonanist to advise the BIA staff with respect to the eoonanic 
constraints \tihich should be reflected in its engineering plan, should 
be rrore directly involved in the carpleticn of the BIA' s \tA'.>rk. The 
\tA'.>rkin3' relationships have revolved around the two C:overnrcent agencies 
on the one hand, and the independent consultants and the private at-
tomeys for the Pueblos on the other hand. Experience has denonstrated 
that the agency staffs have found it difficult to utilize effectively 
the knowledge and recamenda.tions of the private consultants. Conflicts 
and inconsistencies have developed, and there has been a lack of 
oohesive direction in the organization of the highly technical, 
cooplex, and interrelated data which provide the evidence required 
for this phase of the adju:licaticn suit. 

In order to bring the technical \tA'.>rk to a proper oonclusion, 
we believe a new and better approach is possible. Instead of relyirY:J 
on the established BIA and USGS offices, we believe that a select 
\tA'.>rking group should be established solely for the purpose of organizing 
and carpleting the technical evidence in this case. Su:h a group should 
draw its personnel frcm the C:overnm3Ilt agencies already involved and 
fran the private sector, where the needed experience and knowledge are 

-2-



available. It would be responsible directly to a washington office. 
W: believe that Dr. George Pirrler of Princeton Urirersi ty, who has 
already visited Albuquerque as a USGS consultant soould be assigned 
to the select working group in ronjunction with Mr. Gookin and 
Glenn Hearne of the Albuquerque USGS office. John Baker of the BIA 
staff soould work in ronjuncticn with Mr. Gookin and Dr. Gornan, 
with the participation of waiter Ryan and J. Y. Christiansen of the 
BIA's Fannington office (who are experts in sprinkler irrigation 
systems) and John Keller of IDgan, Utah, a private ccnsultant in the 
sane field. Such a select \«>rking group would be able to utilize 
rrore effectively the technical and scientific resources of the USGS 
and BIA. 'Ihe studies rould be carpleted on a ccnsistent basis which 
would s:tx::M the practicably irrigable acreage an the ha.sis of realistic 
ecananic paraneters, available irrigation technology, develo:µrent of 
the groundwater reserve of the Pojoaque Basin, and a carprehensive 
miderstanding of the probable long-tenn a:,nsequences of utilizing 
groundwater for irrigation of the Pueblos' lands. 

'Ihe select working group should not aily carplete the research 
presently underway, but it should also advise the Pueblos with respect 
to further research on the water resources of the Pojoaque Basin. 
Durin} the two or three years required for the interlocutory appeal, 
additional wells, tests, and stuiies can and soould be undertaken to 
increase the meager data concerning the groundwater resources of the 
Pueblos and of the Pojoa.que Basin. 'Ihe additional studies will :perhaps 
results in substantial changes in the present estinates for the hydro-
logical coefficients used to describe the groundwater resources of the 
Basin and greatly strengthen the Pueblos' claim. It is of the ut:nost 
i.nportance that the Pueblos have sound irrleperxlent advice with respect 
to all such tests and stuiies in tenns of naximtml water develo:µrent 
and use and, of course, such additional research should also be organized 
in a consistent form for eventual presentation at the cancluiing trial 
phase of the case. 

A select "WOrking group of the kind indicated above would develop 
ronsiderable eJ<Perience with the carplexities of Indian water adjudication 
suits. It is a flexible device that rould, therefore, be utilized in 
other similar cases, iDcluding the other pending adjudication suits 
involving Pueblos an the tributaries of the Rio Grande. 

'Ihe technical research will not cnly be inportant in quantifying 
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the water rights of the Indian Pueblos but it will also provide the 
foumatian for decrees to establish effective administrative systems 
(urrler julicial supervision) for assuring delivery of water needed 
to fulfill the adjooicated Indian rights. 

If the Federal Trustee is properly to fulfill its obligations 
to the Indians, a cohesive scientific and technical effort required 
to establish the Indians' water rights should now be made. 

Sincerely yours, 

OODEY, DICKASCN, SLOAN, AKIN & OOBB, P.A. 

By 
wl11Liin c. Sdiaab 

W:S:dst 



THE WHITE HOUSE 

WASHINGTON 

Tni s is the St9t 0 of New Hexic'J v a Aam:>d~. =::mr India:1 
pueblos "i..n N9w 1•1exic0 are :: nv, lv cd: Tes fque, :fa.rnbe', P'J j ".l~que and 
San Ildef:,nso . They want to use water y•i;.:;hts for a. C'.)mt::•rcial 
dJvelQpment . 

Judge Payne i'."l the US D:.strict G-:m t has a~ :,inted a 
2Iag,XafE .,) pecia 1 Has ter. 

The issue is the water rights er~ the 4 ?ueblos and wheth~r 
they are subject to the go,rern-ance :,-:: the State ·wate r 
Ei:ngineer or whether they a ··'e federall y ·protected tr1J.st right s , 
cJns'stent with the Wi~ter s d'.)c t rinex (i.e. that Indian res?r•at!~ce 
have :federal trust water rights , dating as of the tir?B the 
reservati:Jn was establish3d, for any purposes for which the 
res ,:: rvati:m established.) 

The Judge evidently thinks that the history of the 
establishment Jf the Pueblos is n".>t the .same as tre :-istory or 
Reservati-:,n Indians -- and that the Winters d::>etri::ne which· protec-:s 

the latter does not ap~ly h~ re. In a letter of August 29~ 1973 
the Judge so lnstructed the S p:-, c ial Master . nPu~blo Ind i?. ns should 
be treated just like any other person . 11 

-- They a~e on land ~hey 
originally lived on , not land set up b ... C,:,ngre.ss as a special 

Reservatian . 

His letter is not appealable a2 such; '.~he ap~ea.l r.r.rnt ws..:.7 
until the Sp0cial Master has finished his findings am tha CJ~rt 
has ruled -- an' that is some time int h':l future. But . ~amrhile 
the Ju,..;ge has c,bvi-:l'Jsly indicated the dirccti:rn of his think}ng o;: 
the merits., arr. all lx2xz 19 of the Pueblos 0f the S",:,-..ithwest are 
very nervXous about this development. 

What makes them, and all the r~st o :-o the Indian law C')t111r:·.:-
nity, ngR~Xffii&Z even m0re nervous is the feeling, amon; them and 
shared by In ~erior, that - the Dept. of uustice is not handleng the 
case • ery well. Interi-:Jr asked for and rec~ived a special , c:Jnfide:::: :.~ 
evaluati ) n of how this case was bein;-g handled, and it wa s q:1i te 
critical of Justice ... --- it predicts that unlffiss we sha.pe up :,-_-:.r 
preparations, the government (and the Fueblos) are g::>i~ 5 to lose . 

I think that thi s evaluati :rn piece has n:Jw l<Jaked t:i the 
India.n law C".>P'.ltnunity Rn.d the~r are heated up ab·:mt it. 

The merits ob,:ri:>11 sly need watching; you n.:> edrtt gat :.nto 
the handling, s"nce neither y')u nor I k~ ow enough abut it 
at :;>!'esent . 



UNIT£O STATES DISTRICT _COURT 
015Tl11CT OF NEW MEXICO . 

ALUUQUEROUE. NEW MEXICO FIL.EiJ·· 

ALL COUltSEL OF RECO~: 

entleme.i: 

AT A!.8U01_1E;;,Qt ! 

July 6, 1973 - - JUL 9 

• 

RE: New Mexico v. 
No. 6639 Civi: 

Cl·:•·· ..... 

I have decided that the decision of the Special 

·. 

.. 

1aster shculd be sustained. I have carefully thought about , 
11-he z::atter of _sum~ary judg:nent c1nd have decided that I 
~hould reverse t~a Special Master and that I should not 

~

rd. er a suw:uary judgi.lent. In this case there are many water 
igbts a-:d any decision affects the public in general. I 
elt th;t £c~ such .reason that I should not apply the technica1-

µ:-ules a.-:d tnat the case should remain open to hear any evidence 
~hat is properly presented. I might ask you gentle~en to 

onside= and to help the Court out with certain quest_ions. 

The 1:irs t question is as to \·:hat law governs. In 
~:n ordl~a::-y case I \·1ould presume that Federal law should 

~

pve~-? si:ice ~?ere is no. divers~ ty of citizensh. ip. H<?wever, 
n tnis CilSe ::i. --c nay be tnat Sta·ce law should govern since an 

adjutlica-tion of water rights is similar to a quiet .title 
action. There have been some differing decisions about this 
questio::. Ccl.Il you advise me just what I should consider in 
this cc:.se? 

I carefully considered the case of Cartwricrht vs. 
Publ::c ·s~rvic'2 Co::;nu~V of Ne•., :-1exico 66 N. M. 64 · ( 19 58) . I l~---,-------~--c-:-----------' have be~~ grea~ly tiisturbed by that case. In the Majority 
~pir.:..o:: is found the fo_ll01.·1ir.g statement: 

11 l·ie are unable to avoid the conclusion that 
the reasons which brought the Supreme Court of 
Califo~nia to uphold a.,d enforce the Pueblo 

• Rights doct.rinc apply ,-,i th as much force in Ne~v 
Hexico as they do in California." 

From the above statcnent I would prcsu~e the law in 
1N~w :-~exico to be tha.t we have adopted the Pueblo doctrine. 
Jnt1:~ir:g 2=<Jtuncnt the:z:e was soraething Si!J.d by which the State 



... 
' 

: 

\ 
Re: No. 6639 Civil 
Page ·2 : • •• I 

£elt that the present case could be distinguished from the 
Cartwright case .. It seems to the Court that the same doctrine 
would c.pply with as much force to an Indian Pueplo as it did 
to a Spci.iish Pueblo .. .. 

The question that has worried the Court is . that the .. 
State of K'ew Nexico has consistently follo~-1ed the doctrine 
of prior appropriation which I presume is the Colorado doctrine.·· 
In the dissenting opinion in the Cartwright case, Judge Federici 
quotec. from Snow vs .. ·Abalos 18 N.M. 681 (1914) as follows: 

"!n New Mexico, .the 'Colorado doctrine•, as·it 
is termed, of prior appropriation .prevails. 
Established or founded by the custom of the 
people, it grew out of the condition of the 

- . country and the necessities of its citizens. 
The common-law doctrine of riparian right was 
not ~uited to an a~id region, and was never 
recognize~ by the people of this jurisdiction." 

Judge Federici cites the constitution of New Mexico _ 
- Article 16, Section 1, 2 & 3, which provide as follows: 

(1) "All existing rights to the use of any 
waters in this state :for any useful or bene-. 
ficial purpose are hereby recognized and 
confirmed ... 

(2) "The unappropriated water of every natural 
stream penennial or torrential, within the State 
of New Mexico, is hereby declared to belong to 
the public and to be ·subject to appropriation for 
beneficial use, in accordance Hith :the laws of • . 
the State. Priority of appropriation shall give the 
better right." 

(3) "Beneficial use shall be the basis, the 
raeasure and the limit of the right to the use 
of water. 11 

-I felt that the remarks of Senator Bratton as shown 
at p'";-e ~7 of, th~ State's BriC!f Here very p~rtinent. He 
stc:2.tt;c. "I do not share the view that these Indians have c1ny 
prio= or superioi right to all the water wiihin th~ watershed 
no:: i.:r.dt the white seti:1~1.·s have imy inferior or secondary 
right to the water within the watershed .... There is no diffcrenc~ 

. . 

• 

. i 
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in priority or inferiority as between Indians on the one 
b2Dd a.id whites on the other ... Hater rights in this situation .. 
go with the la."1d to which they are appurtenant the sam3 as . • 
they co in any of the other Western States where the doctrine 
0£ p=ior appropriation applies, and that doctrine is in force ·: 
in K2:.r Nexico. Considering the act and decrees of. court it 
is my belief that the Indians are governed by that doctrine 
the s2.;.7.e as · whites. 11 

From what Senator Bratton said it was his view that 
tee c~ctrin~ of prior appropriation applied. It is the opinion 
0£ tbe Sup:::-eme Court in the Cartwright case that has ·worried 
me sir.ce they have . talked of the Pueblo doctrine as including 
"exp2:1d.ing 11 rights. 

It appears to me that if I follow the constitution of 
the State of :•:cw 1·!exico the water rights should b~ deterrained 
by p::-ior approp::::-iation but that if I follo·.1 the decision ·of -- · 
the S-ap:=-e~e Court they should be deterrained under the Pueblo 
rights ·c.octri~e. The Supreuie Court says that those two doc-
trines are not in conflict. If that is right the Special 

• Master will need some help as to just how the rights are to 
be determined. 

In 66 N.11. 80, the Supreme Court says: 

"We see nothing in the theory of Pueblo rights 
inconsistent with the doctrine of prior appro-
priation and beneficial use. 11 

It might be that the attorneys should give the Court 
f\~rt;:~=- authority on whether or n·ot these two doctrines are 
inco::si.st.ent. 
. - There has been considerable 
~c.clressed to the questio!l o::: whether 
fore ~~~ count::::-y a.re qucstio~s of fact 
or te.5-::ified to by .expert witnesses. 
case at page 84 says: 

space in the briefs 
or not the la~•1s of a 
which must be produced 
The Court in the Cartwright 

"Of•course the courts are -entitled to take I 

judicial notice of the laHs of another state or 
foreign country t=-om which the state of the 
forum was formed." 

-I 
i 

I 
I 
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This being so it appears to me th.at the Court should 
judicially take notice of these laws. There has been a differ-
ence of opinion of counsel on the interpretation of these 
1aws and it might be that experts would be useful in such 
interpretation. For that reason I have looked at the tcstir.1ony 
of Dr. Hares as a mixed question of law and fact.· I will be 
glad to have counsel furnish me with anything concerning t1µs 
<;rjestion. I didn't look at the statenent of Professor Onat~ 

-

• 

2.S being acillissible since there was no right of cross-exam1natic~. 

It appears to me that the critical phrc?.se is "who are 
now and lat~r raay be." The question in the mind of . the Court 
"is whether or not any large growth or commercial use was con-

- templated. Anything that would help the Court· to . know what 
that phrase meant would be appreciated. 

• ". The Supreme Court of New He:x:ico took the position 
that the Pueblo rights doctrine authorized the pueblo i-n q'Jest~o~ 
to use the l1ater on an expanding scale. The following statera-ant 
is made at page 84 of the Cartwright decision: • 

"And in California ·the priority of right in a 
colonization pueblo to take all the -waters of 
a non-navigable stream for the use of i~s . 
inhabitants on an expanding scale necessary for 
the benefit of its inhabitants. was ecrly recognized 
and enforced." 

Frankly I can see a differepce between the use by 
inhabitants of the Pueblo, now or hereafter, who use the water 
£or the bona fide irrigation of - lands of the ~ueblo but I 
couldn't see the use of the waters for a municipality•if its 
boundaries are expanded or if the waters are used for com:nercia: 
purposes. 

Frankly I didn I t thin1" that a municipality or a 
pueblo h.?d a right to expc:!..17.d its boundaries or to sell water 
to some Cbrnrnercial enterprise. With that limitation the 
pueblo rights doctrine raigl1t prevail over the doctrine of 
prior appropriation. 

. . 
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I am not putting this in an Order yet because I 
did:1 1 t know what further comments counsel wish to make. Nor 
did I kno~,; whether or not I was supposed to enter any kind 
0£ order except one sustaining .the Special Master. I did· 
wan~ you to know the thinking of the Court. . ·-

I am not ruling at .this time which doctripe should 
be :followed but I am ruling that it is of such importance 
tnat it should not be decided by a summary judgment ·and that 
the ~atter should be left open for all parties. 

Sincerely, . . : 

G_f( w c:Z,r-......:. 
H. Vearle Payne / . 

cc: Hon. Howard c. Bratton 
Hon. Edwin L. Mechem 
Clerk, u. s. District Court 

.. 

. .. 

l 
... 

.. 

l 
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(. INITED STA"fES DISTRICT. COUt(_ 
.. . • O'':"TRICT Or. NEW M:.x1co r· I 

·FJLED i/£,\P.LC P,\Y;>lc'. 
.= t•IU::;;- JUOCC: 

ALOUQI ;QUC:. N~W McXICO 07.103 

. . AT ALBUQUERQUE 

I . 
I 

. . 
August-28, 1973 · .. • ·.AUG 29 1973 

TO ALL COUNSEL OP RECORD: 

RE: 

... 

. .. . . 

New Mexico v. Aamodt . .. 
J5lo. 66 39 Civil :· .. 

• ~ .. .-:· .=· • . . .. 

..• . . . 
Gentle.men: 

. . . -. . ... : • • ·· . .__ . ·.. •. "·- ... ... 

I have carefully considered your briefs. 

The only thing before the Court at . this time.is 
whether or not the decision of the Special Haster should 
be sustained. I think that I have already ruled that the 
decisi_on of the Special Master should be sustained. I took 
the position that this case involved the public and that I 
should;i't 2.pply technical rules and that the case should 
rem~in open to hear any evidence or offers that are properly 
presented. " ... 

My only purpose in writing this letter is for the 
guidance o:E the Special Haster and the attorneys. 

• , I' 

To begin with, I do not feel that I should set trial 
-; dates or that I should tak3 the matter at.-,ay from the Special 
• Master. There 2.re so many things to be heard that I do not 

£eel t~e Court has time to hear them ru1d so the relief re-
quested by the United States in that _regard i _s hereby denied . . 

I do not believe that the decisions of the United States 
Supre:ne Court in the 1·Tinter case or in the case of Arizona vs. 
California are exactly in point because in each of those cases 
the Court was talking about-the Reservation Indians, and for 
var~ous reasons which I will not discuss, the situ~tion of 
Reservation Indians is not the . same as Pueblo Indians. With 
regard to Rese:::-vation Indians it is clear that the Supre!:"i~ 
Court has held that "enough \·later was reserved to irrig2.te 
all the practicable ir:..--iga:!Jle acreage on the reservation." 

l'lith regard to the Pueblos water rights, it appeared 
to me that undar the old Pueblo Lands Act the commission was 
paying the Pueblos . $35 an acre on the ~heory that· they had 

f 
I, 

i 
I 
t 
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I 
I 
t 
i 
l 
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Re: No. 6639 Civil .. 
Page 2 

not lost any \·1ater rights. It seems that the· corr:raission to~k 
the position that the Pueblo Indians could take the water 

- ~nder some reservation theory. ·· Congress did not ~gree and 
took the position that certain water rights had been taken 
and that they should be paid for. In other uords/ Congress 
took the position that prior appropriation was the ln.w in 
New Mexico and the reservation theory did not apply. It is 
inte~esting to note that Senator Bratton and others t9ok the 
position that the Pueblo Indians should be treated just like 
any other person .. From that lead it appears to me that the 
Pueblo India."11s were not consid·er~d by Congress to have any 
reserved water rights in the same me~riing that Reservation 
Indians_ have such reserved water rights. · Accordingly it 
seems to me that my original decision wa.s ·correct. 

I realize that these matters are not really before me 
at this time but I am merely stating my views so that the 

"special Naster r.1ay be guided by what ;i: have said. 

. 

It was not ny intention to discriminate against Pueblo 
India~s by not applying the reservation doctrine to th~m since 
Pueblo Indians a::-G on the land that they had originally lived 
on and \~·ere not o":-i land which Congress had reserved or set 
aside :for thew. _I hope that I am ma}dng myself clear. 

.. 
Accordingly, my opinion of ·August 10th should stand. 

J 

.... 

' .__ 

1-

I 
I 
I 
I • 
I 
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D~terminPd tg b~ Administrative MJrklng 
D~tll J./f,1/f'l--By .<12 . 

North:?1--n l'llehlos Tributarv NotEr Riqhts Association 
Rccx1m.encJation for.ec:,ntinuance 

February 28, 1974 

Th.is Ir.Ginorandura sets forth the first rxa:rrnr;;:ndation by the three 

atto1..ieys e.."1gagP.d .:in reviewing th~ Goven)l'ne..,t' s preparation for the trial 

of State ,, . 1'c.:r:d-lt. 

We 2 11d our ronsulting hydrologist, W. S. Gooki.11, have ,-:Qrke-:1 dili-

gsntly to· th2 full scop,~ of the cvide,"1C.:! bcinq develo??-d fc-:.: presei""lta-

tion on ta"ialf. c,f the Pusblcs of Tesuque, Na.-:ib2:, Pojoaque, ar.-J SM Ildsfonso 

ar!d to co:-.sid~r the lec;.::.l th8ories advocateJ b-J the Gov~-r:ffi2..'1t a.ttornsys. 'i•:e 

'frt1u·r.,a" i't n'-'C'"''"~"''J .... , to p----E·o,, ... P -n OV0 ,..al, O"tl'nc. (-ti.a,...h-,'1 ""'S ~hihi· .... " •~i:,re~-.... ) • v; (...:•>•J --l.. ... .J ""· -_ -:;zJ.. - Cl!. ._.. ,_ .L u. A .. _ C... ~L ---t-""'-1. a. -.\........ '- n. J..s.- ....v 

in ~rder to bri..'"lg toge-tr.er t.l-ie diverse ele:ne.'"lts cf the case. Mr. Go::id.n has 

revi~-ied t."1e tec:1...'11.cal work in detall and has su!:mitted the rer..orts attad1ed 

hereto as r~::h.ibi ts BI CI e,;.nd D; his fin.al Sl.lrrtnal:'.y, Ex~dhi t E, lists t.'ie needed 

decisions 0£ p:,licy b~t will rr.aterially contribute to t!~e Ol!b~ane of the suit. 

Our conclusi.cns at this date are that the Govern,i'.:2.'1t' s case is not 

pn•?-:rred for trial and that if the preparatio~s pr.oceed without d1m1ge, there 

is .:. serious p.:·ssibility that the case \vill be lost . By "lost" we il'J";;a.n that 

the \Tater rights of the PuE:blos will be de.fined by their previous boxeficial 

nse e..'1d subject to control by the Ne-,,; Nexico S!:utc Ingincer, acting unC:8r a 

decr,22 \·ihich would pr.:!ve . .nt or seriously inhi.bi t future gru,rth of Indian us~s, 



particularly future use of ground water. We have, therefore, concluded that 

il continuance slnuld l:.e srught for a period of about six rronths in order to 

allow time to redirect the .theory and dcvelor,rncnt of the case. OUr reasons 

for these conclusions are explained below. 

1. Present DevelO]:'l1)c!nt of Case. The Goverrr:-LC!lt has atter.ipted to 

develop the case vrithout a chief counsel arrl wit.'1-iout a \.lnified legal theory. 

(Several possible theories of Pueblo water rights rave been pieced together 

but tl~y <lo not form a 0....."'1":lprehensive whole.) Altl:ough an enom.ous a.--rount cf \•X)rk 

has b:::en undertcken and a great deal cmipleted by cc::petent a,"tl willir.g pcrsonrl'~l, 

the w::,rk has not been orga.'lized or directed to a clearly stated cbjecth·e. The 

C-overment -~s as~ertcd as alternatives five separate legal tl1eories, one of 

t-1hich is substant.iall}' liJ:e the State's p:>si tion. _ It has prepared hycrological 

sti.::dies v.nich shc·w hypothetical uses of the entire surf ace f lo;•~ on India.11 lands 

but has not d'.=velo?2d ac.equute studies of available groundwater. Neither t.."1e 

detailed supportir.g studies nor tl1e technicians and ex:_.:>2rts ,-,t-...o nia.Ge tl:e..11 are 

rec1dy for trial presentation anc. cross-exa.'Tlination, and the needed exhibits 

have rot been prepared and organized for intrcx1;.iction. In the area of legal 

tlr;ory a"1d argL'!l".ent, work has reen concentrc1tcd in the area of Spanish law. 

'P_t this tiJre v.-e question \·1hether there has men acequate research regarding 

tl1e actions cf Congres.s, th~ Pucl1lo Lands Board, and the courts with respect to 

Pueblo ,-:ater rights in cormcction \·!ith the controversies over Pu,:~blo lands 

w:1ich ~gan with the Sar..doval decision in 1913. 

i-:e b2li<.;VC t."1c present tl1cory of the Grnlc.rr;:~ent' s CcJ.S';'.! h.:ts not l:r::::cn 

pro;:-,_;rly cryst2.llizcd illl<l that, in c:on&~.ru<:.nce, f'~T.D of the evidence dev,:.!lOJ.,"ll.;."'Q. 
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in present confusion may well conf inn the State's theory. As we understur:d 

the State's argu;nent, it huB developed its technicnl data to shcu that all 

surface waters in the watershed are over-appropriated. That is, not all lands 

presently under ditch irrigation }J\J Indians and no:1-Indians can be irrigated 

in a norrral year. It is the State's contention that ground,,ra.ter must be rejected 

as a."1 alternative source, in part on econanic grounds. The State will urge tr.e 

Court to lirnit India'1 rights to their historical or present lx-meficial use and 

to place control of the watershed, both surface and ground ~:ater, under the 

Stc1.te Engineer. If a.11 In1ian priority is alla.•.'ed, it will cover little rr:ore t.-;..,.=::n 

present use, so tr.:.at curtailr~:nt of non-India~ appropriations will re rnin.LL.i.Z=d 

(or a later att6l'.pt ·will be made te rec'luce Indian rights uncer the be.'1cf icial use 

dcx::~ine}_. The Qy,.,•2rrme.11t' s evidence, as nrnr conceived, will shew that Indian 

clair,~ ccver all available surface water a~d the total curtaiL~tcnt cf r.on-L"1C.iaas 

is r~...1ired withot~t sha-:ing that groundwater is a practical ;::.dditional source. 

T'.ne Coverr .. "!le.'1t has not develcped evidGnce to the c:meliorc:.ting effects on 

the ~trir.go'1t surf ace supply of t.1-ie proi:osed Na-nbe Peservoir Project o::: feasible 
. . 

waste-s~vir:g improvements such as d:i tc.'1-).-lining, leve 1-:i.r.g, better control of ret.w.--n 

flo.-;s. In the face of such evidence, the Court might well give the State Eng;i...'12er 

the tight control he seeks. 

2. Cl?.ri f ication o: Goals. The C-overnrr:ent' s case suffers fran con-

fusion ctl::out the goD.ls of the case, fran a lack of understandjng of what "winning" 

the must (-->J1tail. This is seen in the presentr:1tion of alternative legal 

theorfos, \-:hich jnclu.:le a right "based U?Qn appropriation and beneficial use" to 

irrig.:i.te all "historically irrigated" L:mds. 'Ihut is nearly the State's basic 
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theory of its cuse. The ot:h2r theories, rosed on Sp:mish law, the "pueblo 

right$ doctrir.e", the Federal "reservation theory", and the "al:original or 

Indiari title c:octrine", are fragmentary and unclear. 'I11ese theories cna:r.12ass 

mporta.'1t facets, but they do not assert tr,e cru.::ial issue: Indian \-:ater 

rights, like Inc..ia11 lands, are governed solely by Fe<lcral la:.-.r. This issue is 

funca..:ental to 2. cor..cepticn of the case ap.d to a clear idea of 11win.11ing". t•;e 

relieve the Gov0rnmer1t will win the case if it obtains a judc;.'"':l.cnt defini...11g Pueblo 

,,:ater rights exclusively by reference to existing Federal lm-: 2nd a de;::ree w!"iich 

places control cf tr.e ,-:atershed in a Federal agenc-1 charged with the pri"!':ary c:uty, 

as trustee, of supplyi..'1g sufficient water (s~faec or undergroand) to the Pt1eblos 

to satisfy th~ir rights. On the other harid, the case ,-,ill re 11 lcst" if the Fueblos' 

rights are m2c!e s:Jtject to the prior appropriation eoctrine of S~'1.te law and to 

the co.--:trol of the State Engineer (eve:n if he acts as water master of th.::? 

Federal court). To \-:in, the Goverrrnent must develop a clear and un.ifie1 th..""Cry 

of applicable Federal lav:. 

3. Th2ory Based on F€c.crc:.l Law. T'ne sour0::s of Federal lm•1 which 

defir.e. t.l-E w~ter rights of the Pueblos are not difficult to ascertain, Lut they 

have not yet men adequately explored and l,'Ork<:rl-up in rnemor2.r.da or briefs. \':e 

have, in the brief life of this revicv:, not b...~n able to do n:orc tru:m . identify 

"X-'l-::,- the n-cst irr:!:X)~tant resources: 

(a) the Tre:1ty of Guadalupe Hi]<lago, v:hich prc:.ervcd all rights 
of th-:? Pu~~blos unci2r Spnnish n1-:d Mexic.:in l~w -- ar.d \·:hich 
in turn ~1uarantecd sufficient ,-:ater for their lc:m<ls ur.d for 
all pres:-nt and future ~1ccds; 
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(b) the actions of Congress, t11e Federal government, and the 
courts, which have dealt with the lands and watct~ rights 
of the Pueblos, particulc"\rly the PuclJlo IJ'::mds l\cis of 1924 
and 1933, the reports of: th~ Pueblo L-mds -Bo.:ird, the court 
d~cisions confirming those reports; and 

(c) the ~·?inters do::trina as enunciated in the ·well-lma.·,n line 
of cases culmin:iting in l--.rizonc:? v. California. 

We relieve the Govern,i'eilt mu.st show that Congress, in t.he Pueblo Lands Acts, 

confi.l.TOC.-d the title ai1d water rights of no::1-Indians, paid car.pensatio:i to the 

Pueblos for t.l-ie C-cr.Je:rrrnent' s failure to prevent loss of such rights, and con-

fi:aned th.e prior rights of the Pueblos for the water ne2ded to irrigate th~ir 

re."aini..ng la:-:d.s. Fran our prelimi."la.ry res!?arch, we belie:ve t.'t-iat c..-crr,plete analysis 

of the historical records ·would make that showing. (It \.;as on the State's inter-

pretation of the Pu(;-blo Lands .Acts that t.l-ie Ga-vernm~nt' s cas0 fonnc~ered last 

surrrner -v:hen Jucige Ptiyne sha.ved the direction of his thinking. ) 

In roditj_on to definition of Ir.dia.'1 rights, the Federal ti.ustee shoald 

:insure that water need::d to satisfy the rights· of its Indiun t·:ards is administered 

by a Federal agency t.mder Federal law. 'Ihe Governr:i-=nt' s present case has paid 
. 

scant attention to the terms of the decree which will tenninate the adjudicaticn 

and deterr.i.ine ncM .,.,ater will be supplied to_ fulfill t.b.e Indians' rights. H~re, 

we believe, reC03nition must be:: given to th~ apportion.'1'1:-:mt of water between Indians 

a"1d non-Indians, the freezing of non-Indian rights, and the allo~ation of all 

groundi·,ater in the uatershed for present dnd future In:lian ne8ds, without limit. 

The decree must, of course, provide for curtailment of non-Indian users where 

necessary to protect Indian ri9hts to irrigate t.l-ie Pueblo' 8 irrigable lands,· but 
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predictions of i.rm-ediate, incvi table, and ccrnplete curtailrn2nt of ,. non-I!1dians 

should be opposed as speculative and unfotu,dcd. Availclble -ground\\'ater must 

be s."1~'11 to rd:>ut such assertions. 

4. D::!velom.ent of Aoditio::1al Evidence. The fo:m,ulation of a unified 

legal theory a11d a related decree will require two significant efforts to 

provide st..-pporting evid8.nce not ncM available:· 

(a) a ccrnplete historical review of all :important Federal 
actions respecting the Pueblos after 1848, ·with particular 
erph::1sis on tr.~ Pueblo Lands B:>a.rd f'Y-"..Iio:1 in the 1920' s ar1d. 
early 1930 1 s; and 

.. 
(b) a thorough groun~•,ater study to sha·1 the quantity prese.."lt 

and the anticiP3tc-<l effects of i1ithdraw--..1l, and a legal 
a..,alysis supporting th~ Pueblos' right to use grrn.1n:r::-a.ter 
without control by t.11e State Engineer. 

L'1 additio;-i, evidence previously d~veloped should be reshaped to sup;,::;;rt tl1e 

cenb?l t.~ory. 

'Ine historical study should be contro.8ted to an experie.,ced h.isorian, 

f a'llilia::::- with t.l-ie archival records, the Indian policies of tl1e Federal C--OVcrnrr.e.it, 

and the Pueblo La,"lds Board's activities. P. ... T'l effective ·,-,itness will be needed in 

this area, ar.d the historia11 should be able to assure the Co:..u:-t that all exii:;ting 

records hav~ been revie:,,ed and considered in reaching his opirlions ~-,d conclusions. 

Part of the groundwater study can te done by &.e U.S.G~S. using existing staff 

and capubilities. Hcuever, a qualified hydrolcgist ~hould be retainc:--d to testify 

concerning the results achieved by the U.S.G.S. We believe it will necessary 

to constn1ct a digital canputerizcc1 mo::lel of th~ watershed in order to sha.-, the 

arr.o'JClts \\~1ich ri1uy be withdrawn without impartmlt effects on o~r apprcpriaticn.c: 
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in . the wa tc.rshcd or in the valley of the Rio Grande. Both of ~ese studies 

should go forwurd in close COOp?ration with k'gal research directed by a chief 

counsel. 

5. Tine P.ecn1ired. Although our estinutc rray require later revision, 

we believe six months should b~ obtained to alla•J' for co:npletion of the studies 

referred to above. ~:re wish to avoid reccmnendmg a oontinuance ei thcr for more 

. tirr,e than \•;ould reasonably be needed for prop2r canplcticn of ·work p'Jrsued with 

diligenc,2 or for jnsufficient time, which would force carq_:>letion in a t.ia.c;ty and 

inadequate rnv.n."'ler. Tr.ere are various prable.;-.s in arra11ging for a.'1.d obtaining 

the ,-;ork needed, and six months seems to be the rrcst reaso,.i.:ilile esti.r:'ate of the 

ti1n~ required. 

6. Chief Counsel. A chief counsel for the Goverrn.!lent's case must be 

designated. for..b.-lith, 2nd he should be in Albuq.ierque to have contin-.iing contact 

wlt.J"-1 a.11d give direction for preparation of exhibits and witnesses. Unless this 

is done, oth-=-r preparations may go for naught. T1-"1e man c.'1-i~sen should have t.he 

trial e.--q_:erience needed to shape t.~is car.plex, difficult, and important suit. 

He sho-uld l:,e able to devote a significant portion of his time to direction cll'l:1 

cocrdiaticn of the preparations frcrn nCJ.N until trial is ccrnplete. Because the 

Court has already indicated a predisposition to ?.ccept the State's t11oory of the 

case, he should have prestige to s~ak with nut.hority for the United States. 

1'.m:mg present oounsel, Tan Garrity has acquired valtl.:l.½le kna,·rledge 

of the case end has worke:d closely with ~are of t.rie witnesses, with enp11 .. asis 

p::irticulc:1rly in the area of Spunicl1 law. His fam.liarity with the ca~e will b~ 

helpful, and his cc,m:i~sion as sr:ccial assist.::nt U. s. Attorney should re prc:r.ptly 
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renewed so that he can assist in the conduct of the tr.ial. • 

In reaching the conclusions set forth above, \'/e do not intend to 

derrogatc the ccmpetence, carrnitment, or effort of any who have worked on the 

. case to this point. The prd>lec11s are h.."tsically oonccptual and organizational. 

Once the case has been give."l a; head and a new direction, we believe the 

evidence and arg~,ts can be developed and presented effectively. In our 

judgment, the case ca."1 be won, and we urge imnediate. action on ~ese re-

carmendations to achieve that result. 

Willi~11 c. Sc.'-iaab 

Philip R. 1-S°ri.J>y 

Jahn D. Donr.ell 
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