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r,uot.,-tl L. MAKlli'I 
603 South Allen Lane, Arlington Heights, Illinois 
P.hor.e 312-255-4039 

60005 

Born October 30, 1914 Vancouver, B. C. (of American parents, US citizen 
by birth) 

1-:arried Two daughters 

Ecucction: West High School, Minneapolis, Minn. Graduated January 1932 

l0!i1 itary: USAAF S/Sgt Jan 1943-April 1946 Honorable Discharge 

Religion: First Presbyterian Church, Arlington Heights, I11inois 

Republican 

·au~iness History 
S~ptemb~r 1973-:--Present Vice President, Cook Grain _Co.; Inc. Chicago," 111. 

Jam!=r.Y 1972-August 1973 Vice President~ Wa 1 ston & Co. (succeeded by duPont-Wa l ston ' . . , . _ - . • . · . : . . Chicago, Ill. · . •. . :. . . . . . - . . -
. . . 

Jam.!=.r-y 1971-November 1971 Vice President, Harris Upham & Co. - New York and Chicago 
. . . 

Janu=.ry 1969-December 1970 Partner, Goodbody & Co. New York City , • 

July 1958-·.December 1958 Directar of Commodities, Goodbody & to., New Yor-k cfty . . . . 
Ma:, 1952-June 1968 Vice President J & O Grain Co (and successor ADM · Gr~in Co-.) 

Chicago, Illinois 

Jcnuar_y-1934-Jl.pri~'1952 Ass~t Sec'y, Standard Milling Co~ • Chicago, Illinois 
and _~inneapolis, Minn. · 

Since August 1938 have been intimately engaged· in grain trad~ as -~lsrk, ·floq~ 
\ . 

manager, pit broker, hedger, speculator and executive with proces~or, rn~~cbandiser 

2.nd co!:;mission house. Have merchandised cash grain as \•1ei1 as har.d1ing futures, 

deali~g with _ all aspects of ·tr~de from produ~er to consumer. 

Beca~e a member of the Chicago Board of Trade in 1947. After a series ·of comittees 

at th2 Exchange, served as Director 1959-63, Vice-Chairman 1964-65, end Chairman 

_ foi tr.r2e terms, 1956~67-68. 

Eave served en the usual com.pleffient of public service and gove~n~2ntal co:;:r;;ittees. 
• ~'~ --~ -

\•:hi12 bulk of exp2rience has been in grain and related ccr.-:~odities> have hcd e>::Josure 

to c.1i ~.J.rkets and an familiar with personnel in every or.--=. 
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Federal Legislation for Commodity 
Option Tradi~g_: A_ . Pr~pos~l 

Commodity option contracts in unregulated conµnodi~es1: have become . 
widely used investment . devices in recent years. 2 The increased 
growth of such options has unfortunately been accompanied-by abuses 
in the -sales of ·such instruments and has led to considerable losses • 
:t,y many. investors. 3 In an effort to curb abuses and protect the pub-
lic, various governmental entities have attempted to regulate trading • 

• • • 
_· • States have sought t~--briiig do~oclity _optio;;;Y~~d~;\heir -c~n; ~l -·•:• 

by defining commodity options as "securities.. and. subjecting them to 
their "blue sky,. regulatory provisions.· This Note will argue that com-

• niodity·options are not "securities" within the general definition of that ., 
term because the investor's p_rofit is not significantly dependent on the . • 

• . • efforts of others and there is no common plan of enterprise. : ..•• . ·.; • 
• : • • The federal government has 'aho • sought to : brin~. ~u~h options . 
within its control. Attempts on the feder_al level, however, have been ·:. 
directed toward· placing currently unregulated commodity. options uri.-
1er the Com.inodity Exchange Act. An analysis of the proposed fed-.- · i 

1. Cuirently the· only commodities regulated by the: Commodity Exchange Act 
are: .,,; .. 

wheat, cotto~, rice, corn, oats, barley, rye, flaxseed, grain sorghums, milk 
feeds, butter, eggs, onion,, Solanum tuberosum (Irish potatoes), wool, wool 
tops, fats and oil (including lard, tallow, cottonseed oil, peanut oil, soybean 
oil and all other fats and oils), cottonseed meal, cottonseed, peanuts, soy- . 
beans, soybean meal, livestock, livestock products, and fro~n concentrated • . ~- • 
orange juice. . 

7 U.S.C. § 2 (1970). The list of non-regulated commodities is almost as large as . 
those regulated, and includes lumber, silver, nickel, cocoa. palladium, molasses, propane, • 
iced broilers, plywood, copper, sugar, platinum, tomato paste, mercury, ti~ and robber.- . 
Donnelly, Fraud in the Futures? A Regulatory Crackdown ls c;oming in Commodi-
ties, Barron's, May 28, 1973, at 11, col. 2. • 

2. It bas been estimated that in California alone sales of commodity options 
have reached $200-300 million a year. l.oehwing, California Crackdown-Commodity 
Options Will Never Be the Same Again, Barron's Mar. S, 1973, at S, col. l (hereinafter . 
cited as California Crackdown]. 

3. It has been estimated that total losses to speculators, in both actual invest:. 
roent and profits, could exceed $100 million. Wall Street Journal, June· 28, 1973, at 

• 38, col. 1. 
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eral solutions reveals that the enactment of any one of the legislative 
proposals would result in complete prohibition of ·commodity option 
trading. The proposed federal legislation utilizes too broad a brush 
to achieve • its purpose. Commodity options are economically func-
tion:ll trading devices and should be preserved as such. It is the the-
sis of this Note that federal legislation v,:hich would subject commod-
ity option _ contracts to the control of the Commodity Exchange Act, 
provide for adequate control over commodity option underwriters, and 
assure the financial responsibility of the members of the commodity 
option industry should be enacted. 

I. DEVELOPMENT OF COMMDDITY TRADING 

Coiillllodities have been actively traded in organized commerce for at 
least fifty centuries. 4 • Modem commodities markets, however, have 
evolved from medieval European seasonal festivals. 5 The primary 
form of "money/ goods" transactions entered into · at these fairs in-
volved what has come to be known as "spot''. sales. The seller dis-
played his goods to the public; an interested purchaser would enter .. -
into individual negotiation of the ·price; and the exchange of money 
for merchandise took place "on the spot" Payment and physical 
transfer were immediate. Farmers' markets still carry on trade in this 
fashion and c~ be considered "spot" markets in their purestform.6 • 

- . 

As the Industrial Revolution shifted the population from the farm··. 
to the factory, it became necessary for the remaining farmers to in-
crease their production to provide food for the· cities. This necessi- -• • 
tated carrying increased quantities of goods on the part of the individ-
ual farmer. Supply and demand imbalance and concomitant large 
price fluctuations in the "spot" markets were major risks assumed by 
the producer. If the producer of perishable produce over-estimated . 
t.lie demand for his goods, or correctly estimated the demand but ar-
rived at the market after others had filled this demand, he would ei-
tl-ter have excess inventory on band at the end of the market period _ 
or would be forced to sell his produce at a lower price _ than h.,e_ had: 
anticipated. 7 • 

4. Commodity markets, governed by rules and regulations, existed in China, 
Egypt, Arabia and India as early as 1200 B.C. S. KROLL & I. Smsx:o, THE Cm,r-
.MvurrY FUitl1tES GL"IDE 3 {1973) [hereinafter cited as KROLL & SHisxo). 

5. Id. 
_ 6. L. BELVEAL, Co~IODITY S?ECULATIOS WITH PROFITS lN ML.'ID 13 (1967) 
[he,einafter cited as BELVE..,L). 

7. See K..~OLL & Sms1m, supra note 4, at 4. 
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- As the quantities being carried by producers and .merchants in-
creased and price fluctuations due to spot markets became greater, 
it became . increasingly urgent that some workable means be devised 
to reduce the economic risks inherent in ownership of large quantities 
of commodities. To avoid such risks, commodity. producers began to 

. ·offer contracts to deliver a specified quantity of the commodity for. a 
• specified price at a designated place within a · given number of days. 
This marked the introduction C?f "to•arrive" marketing in the commod-
ity trading field and provided the basis for present commodity futures 
contracts. 8 : - .._ • ·t::;;t:,;.rf -- - --- .. 

Although the introduction of_ futures .tracling permitted the shift- -
ing of risk of price fluctuation from the : producer to the investor> there . - _ 

. were those . investors who were not willing to fully accept the risks of 
• such price fluctuatio~s. To ·accommodate these individuals, a trading 

vehicle was developed which gave· the investor a right to sell> or · to 
buy, a commodity fu~s contract at a fixed price on or before a speci-
fied date. -· For this right or option, the investor was required to pay 
a non-refundable fee. ·· Such an arrangement permitted the .option pur-
chaser to limit the possibility of his loss to the amount ·of the non-:.. 
refundable ·fee since he had entered into no binding agreement to pur- , . 
chase or supply the underlying commodity as was ·normally done in 

Ii a straight -futures contract. Thus, the commodity option c~ntract 
evolved in response to the need for another method of · risk transfer. 

, • • . . : .. ::~ . 
;•r ... 

II. CURRENT METHODS OF COMMODITY TRADING -
• H:- .; .. 

' A. COMMODITY FuTC.T.REs CONTRACTS i:_i • . ,;. .. ... 

Today there are basically two methods of trading· or speculating pi~ 
commodities. One can either assume a position in a futures contract 
or obtain an ·option to purchase or sell such a contracL ·~- '!'he ~ost 
common method of trading is to ·assume a direct position m a futures 
contract.0 A direct purchase of a commodity futures co~tract might 
occur in the following manner. In June, a commodity investor con-
ducts a careful analysis of the wheat market and arrives at the conclu-
sion that wheat prices will rise during the period from June to De~em-
ber. Therefore, he contacts his commodity broker and :directs him 

8. Such contracts assured the producer of a fixed price for the goods he was 
about to produce, freeing him from the risk of .. spot market'' price fluctuation. See 
generally KROLL & SHISK0, supra note 4, at 6-8. _ 

9. The futures contract is the modem equivalent of the -"to-arrive ~ntract." 
See text accompanyini note 8 supra. 
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'F- to purchase a futures contract in December wheat10 at the current mar- Ir i ket price of $4.37 a bushel. The broker instructs his floor trader to E 

J

- make the purchase at that price. Assuming a seller is available and • r 
willing to sell at $4.37 per _bushel,11 the transaction will. be consum- • t .:' 
mated. The end result of the . transaction is that the purchaser has e 

r made a promise to buy 5000 bushels12 ·of wheat at $4.37 per. bushel . . r J in December;13 conversely, the seller has . promised to deliver 5000 • 

I'

. bushels of wheat for $4.37 per bushel in December.u If, as antici- . !_ 
pated by the purchaser, the price of wheat in December is higher than 

sf $4.37 per bushel, he will have realized a gain on the transaction; con- ·. : - f 
J ·versely, the seller, having incorrectly assessed the market, will have : ;;; ·; ·:: • -f I :::~: ~:::%~ l[~ :~~:r~o:~0~~;1: ,'. :: _. -i•i; I 

delivery of the physical commodity . . • Some people, especially agricul- _,_ • , :. 

, 
I 
I 
I 
r 
I 
l 
{ 

I 

tural producers, view this as the only method of satisfying the con"tract. • • •. 
However; rather than deliver or accept delivery of the physical com- • .: 
modity, the investor may satisfy his obligation by ma."lcing an offsetting •· · •• • 
trade before the contract expiration date.15 • For example, the individ-· . 
ual who purchased the futures contract for ·wheat could return to the 
market and sell a futures contract for December wheat. Having made 

• this second trade in a manner "equal and opposite" to his original 
trade, the purchaser h, "offset" his posi_tion and is relieved of fur-
ther contractual obligatipns.16 . Currently, over 99 percent of all com-

10. A futures contract creates firm commitments on the part of the buyer and 
seEer to mutually carry out their respective responsibilities; it does not transfer owner-
ship or physical possession of the underlying commodity. See BELVEAL, supra note 6, ·- · 
at 33. A purchaser of futures contract has assumed what is referred to as a "long" 
pos.ition and is required to accept delivery of the commodity and, upon delivery, to pay 
for it in full. Id. at 34. . . . _ 

11. The seller anticipates that the market price of wheat wm fall during the pe-
riod from June to December. An individual who sells a futures contract bas assumed 
a "short" position and is required to deliver a fixed amount of a certain grade· of a . 
designated commodity within a geographical area on or before a specified date. Id. 
at 34. .. • 

12. Each commodity future bas a standard contract size called a unit of trading; 
the futures exchanges establish the standard size of each contract The standard unit 
of trading for a futures contract of wheat consists of 5,000 bushels. See KROLL & 
Sms;:::o, supra note 4, at 11. 

13. See note 10 supra. 
14. See notes 10, 11 supra. . 
15. T. l-L\MMO:.,iDS, THE Cm,fMODITY FL'TIJREs · MARKET FRO'.\!: AN' AGRICULTURAL 

Paoot:CER'S POINT OF VrEW 11 ( 1972) [hereinaf~er cited as H,\.'4MO!ool>S]. 
16. See Palmer v. Love, 18 Tenn. App. 579, 80 S.W.2d lGO (1934) ("set-off," 

as used ·on boards of tr::i.de, is a method by which a contract to purcb~ is set off 

• ~:-.i;·· 11 
: --··. 
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modity futures contracts are settled by_ offsetting trades whereas less 
than one percent are settled by delivery.17 -

When the commodity trader either purchases or sells a commodity 
-· future· he inust provide· a margin· deposit _ before· the order wilf be'=ac--

cepted.18 Unlike· trading in debt or equity securities, margin on com-
modity futures is not viewed as a down paymen~ but rather as a per-
formance bond binding the seller to deliver the specified merchandise -
and binding the.buyer to acceptance of ~eli~ry-and payment _in full. 19 

•·•. . : .. .., -
. . . ..- .s:: : · B. COMMODITY OPTION CONTRACTS · ,1.:'e~i " - • • 

r. -~ ;·; . ~- . .. . 
1~ ·- l~v:,~t"!e_nt_Shar~c~.eristi~~-\ ·" - --,~_ .. _·:: -. ,~. ;;: <t::~ ::._, 
The second. method of speculation in commodities is through an option 
contract. • Trading in commodity options is an indirect _metho·d of trad-
ing in commodity futures in that it gives the purchaser the option to 
buy· or sell a specific .futures' contract at a stipulated price for a given 
time-sp~: ·.-_- specifically, the_ buye~ can purchase a "callt!~ a "put,"??1 

against a contract to sell without the formality of an exchange of warehouse receipts 
or other actual delivery.and, in legal effect, is a .. delivery'~). . ~_;_;-:, . 

17. H\M."IONDS, supra note 15, at 11. . . Ii 
. 18. Each commodity exchange sets forth minimum margin requirements in its 

roles and regulations; however, each individual brokerage house is permiued to require 
greater margin amounts.· BELVEAL, supra note 6, at 43. . . . ,. 

. , 19 . . Margin is necessitated because payment is not due until the futures contract 
is completed. Since the futures contract involves a firm price to be paid upon delivery 
of goods in the future, it is possible that during the term of the contract market prices 
could rise or fall considerably. If the market price rises, .it would be to the financial 
advantage of the seller to default on his end of the contract and sell the grain to some-
one else at the currently higher market price. Conversely, if the market price were 
to decline, it would then be to the financial advantage of the buyer to d:fault on his 
end of the contract and purchase the grain from someone else at the lower market 
price. Both buyers and sellers sought some form of protection against default.' This 
protection came in the form of an agreement by the buyer and seller to each deposit 
a mutually acceptable amount of cash with a disint:rested third party. If one party . 
defaulted, the margin deposit was paid over to the other party to reimburse him for 
any possible loss occasioned by the other party's non-performance. BEI.Vl:!AL. supra 
note 6, at 19. Margin is now held by the Exchange Clearing House and is no longer 
set by the parties themselves but rather by the commodity exchanges. The ambunt of -
margin to be deposited is based on historic price fluctuations and the current price level 
of the commodity. KROLL & SHISKO, supra note 4, at 217. Since margin acts a.. 
performance bond, both buyer and seller must post margin in a commodity futures 
transaction. 

20. . A "call" gives the holder the right to buy a specified quantity of the com-
modity future at a price specified in the option contract on or before ·a specified date. 
KROLL & SHisKo, supra note 4. at 259. A purchaser will assume a call position when 
he believes the price of the underlying commodity futures contract will rise. It is simi-
lar in economic effect to a "long" position in a futures contracL See note JO supra. • 

21. A "put" gives thi; holder the right to sell a specified qu~~ty of the com-
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or a "double option"22 on a given commodity future. 

_F_or th~ privilege_ of obtaining . this option, -the option buyer will 
pay a sum of money called a "premium."::i3 _ The premium the buyer 
pays for · his option is a fee that is kept by the "underwriter";!!'' _there-
fore, the market price of the commodity must rise or fall inore than 
enough to cover the cost of the premium before he can make a profit. 

, To illustrate, assume a bullish inv~tor purchases a· six~month call on a silver futures contract at a striking price25 of $29,000 ($2.90 an 
ounce for 10,000 ounces) . . Further assume that for the option he pays 
a premium of $1,000. Iri order for the investor to make a profit, the· 

• ·price ~f _silver must move up by more than ·IO cents an .ounce, since· 
a 10 cent ·move ·in silver is .equal to $1,000 (10,000 ounces x 10 ·_ 
cents). If l>y th~ end of the six months, the· price has reached $3.05 . 
an ounce, the. investor will exercise his . option to buy the contract • at 

•. the striking price of $29,000 and then sell the contract for its present 
worth of $30,500. His profit, after deducting the $1,000 cost of the 
premium is $500, a 50 per. cent profit If the price rises less than 

':.~ . 
modiry future . at a price specified in the option contract on or before a specified date. 
K&oLL & Smsx:o, supra note 4, at 259. A purchaser will assume a put position when 
he believes the price of the underlying commodity futures contract will decline. It is 

• similar in economic eff~ct to a "short" position in a future contract. See note 11 supra. 
22. A "double optio"., is a combination put and call on the same commodity 

which permits the holder t~ either buy or sell, but not both, a specified quantity of 
the commodity future at a price specified in the option contract on or before a speci-
fied date. KROLL & SmsKo, supra note 4, at 259. The double option is used when 
a price move is anticipated in the futures contract but the purchaser does not know 
in which direction the price will move. The double option affords him an opportunity 
to realize a profit if there is sufficient movement in either direction. Since . the double 
option affords a greater degree of flexibility, the premium is correspondingly higher. 
Id. at 267-68. 

23. The premium price is determined by a number. of independent_ factors; the 
rr:o;t critical factors include the price of the underlying commodity, the historical price. 
volatility or the commodity. aod the length of the option term. See KROLL & Smsxo. 
S.lpra note 4. at 259; Biderman, New Trading Vehicle~ommodity Options Are Grow-
ing In Popularity, Barron's, Jan. 8, 1973, at 11, col. 1, 2. 

24. The term "underwriter'" as used throughout this Note should not be equat~ 
with tr.e term "underwriter'" as defined in Section 2( 11) of the Securities Act of 1933, 
15 l..'.S.C. § 77(b)(ll) (1970). As used in the commodity area, an nnder.vriter is 
the commodity ·option i55uer, i.e., the person who engages in the business of issuiog 
options to ac:_quire or to sell a commodity futures contract. • 

25. The "striking price·• is the price at which. the options purchaser has the right 
to buy and/or sell the commodity at any time prior to the expiration date of the op-
t:on. Tl:e striking price is g:neratly the market price of the commodity futures con-
tract at the time the option is purchased. KROLL & SHISKO, S'.Jpra note 4, at 259. 
T!Je standard unit of trading for a silver contract is 10,000 troy ounces. KROLL & 
Sws.:o, supra note 4, at 11 . 

:..::.. 
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10 cents an ounce, the investor tnaystill exercise the option and pur-
chase the contract; however, he will incur a loss. Assuming ·a 5 cent 
rise, he loses $5qo or half of his investment. . 

A "put" option works in the reverse· mariner; •. if the 'investor be-
lieves the price of silver will go down, lie . will purchase an option to 
sell the silver contract at a striking price of $29~000 . . If within the 

. six-month period, the price of silver drops -more than 10 cents an 
ounce, he-makes a profit oil the transaction after deducting his $1,000 

• - ...: • . - t . ' •. 
prerm~.:-".; ::r • • ..., :-_ '.~~-·: • • :.-J~. c· 

• •• :There· ~e two principal . advantages· 'to be gained ·by trading in 
_ pptions rather , than in futll!es contracts. ,. First, the investors risk of '' 

• • 1oss is limited to the premium paid for the option;· second, the option 
purchaser can maintain his · basic position for the• life of the option. 

• without the __ risk of margin c~'.2~ .. . .1..:.. .- :.:· ,_. • • ,,~;.;. _ •• • _. 
• -.· ... .... ·'"~ i . .. • • . .. 8 ..... ; . .... . , • <. .. - • :.. •• ~- • • ,,,. __ , 

• These advantages are· -~f considerable importance to ?- ·commodity 
. speculator. 27.•; •• Investing in a straight commodity future leaves the sp~- -. 

ulator open ·to considerable price risks; if_ he takes a long ·position in • . 
. • a futures contract and the price of the commodity falls, · the investor _ 

must assume the total price decline_ as his loss. However; had the fl 
. speculator purchased an option to buy the future, his loss would be 

limited to th~ premium price irrespective of how far the · market de-
1. Z8 :· , .- , . • : •• - . ·" • •• • • , -. .,.: j', f.,. • . : •• c 1nes. . .. . . . ~ ___ .... _ ··-. _ .,_. . .-•. . . _ 

•• 1 •q •~. - - • ~-r ·:·•' .. 
4

:•~ :••'." • ~~}f • \ .~L':.._• _ ... • -• 

26. KROLL & SHJSXO, supra note 4, at 258. _ 
27. Although at times there is aversion to pure speculation, the commodity specu-

lator provides valuable services to the commodity market. The speculator assumes 
property ownership risks which others seek to avoid; in addition he ·facilitates the crea-
tion of a liquid market for futures contracts and to' some extent acts as a stabilizing 
force on the market. See generally, BELVEAL, supra note ·5, at 1:9; ·MATHEMATICA.. INC.~ 
CoMMODTIY OPTIONS: ·· ON THEIR CONTRIBUTIONS TO nm ECONOMY 20-21 (1973) 
[hereinafter cited as M\TffE..'-1'..\TICA]. . '' '·' . 

28. If an investor assumes a "long"_ position in a silver futures contract at a des-
ignated price of $29,000 and the current market ~rice of a silver contract at the time 
for his performance of the contract is $27,000, be will incur a $2,000 loss. The pur-
chaser of the silver contract is contractually bound to accept . delivery of the silver at 
$29,000; but he is receiving silver which only has a fair market value of.$27,000. 
However, had he purchased an option on the silver. contract at a striking price of _ 
$29,coo· for a premium of Si,ooo and i~ .December the price of silver was $27,000, - • 
he could choose not to exercise his option. · His loss is thereby limited to the amount - -

. • of bis $1,000 premium. . 
• • Although the option · purchaser has limited his loss potential, he has also forfeitecf 

. some of his gain potential, for in order for him to realize a profit the price must move 
. more than enough to cover the <:<>st of the premium. The straight futures contract pur-

chaser, however, realizes a profit upon any rise in the market price of the commoJ.ity. 
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• The speculator who invests in straight futures contracts is also 
subject to margin calls. As previously explained, ~0 an investor who 
truces a position in a commodity future must deposit • a . margin _-with 
the exchange clearing house. The· investor is then subjected to a 

• "maintenance margin" requirement, • i.e., he ·must deposit additional 
funds in the event that the market moves in a direction adverse to 
his position. The requirement assures that tlie original margin which - • 
is acting, in effect, as a performance bond will remain intact. 30 

The maintenance · margin sets the parameters within which the 
price of the _commodity may fluctuate before additional margin is re-
quired. For 'example, in soybeans ·the initial margin required is 30 .-
cents per bushel with a maintenance margin of 19 cents per bushel. 
After a position has been . taken, the price on the contract may fluc-
tuate as· much as 18 cents per bushel (9 cents per bushel to the disad.;. • 

. vantage of the- long or short) without requiring either the buyer or 
seller to post additional margin.31 However, should the ·soybean con-
tract concerned fall 10 cents • per bushel, • the holder of the long side 
of the contract would immediately be required to post sufficient addi-
tional money to cover the ·decrease in market value. If he· fails to 
answer the • call for the additional ·margin, the broker may- liquidate 
part or all of the position to keep the holdings within established mar-
gin requirements. Sinfe margins are quite .small as a percentage of 
the total ptj.9e, 32 even 'a minor move in the price of the _ commodity 
can require substantial additional capital outlay; a mere 5 per cent 
move in the • price of some commodities can require another 50 per 
cent of margin cost just to retain current position. Such an additional -
m~gin call places the contract holder in _ a very unfavorable position 
because he must either immediately close out his position and suffer 
the loss or deposit the additional capital in hopes of regaining his initial 
position. .. .. _ __ . _ 

On the other hand, an option purchaser has no finn commitment 
to purchase or sell and therefore there is no need to provi~e security 

• 29. See notes 18, 19 and accompanying tel(t supra. 
30. Tne maintenance margin, in effect, guards against the risk of default by one 

party due to the market moving severely against his position. See note }9 and accom- • 
panying text supra. • 

31. Since a commodity margin represents a type of performance guarantee, both 
the buyer and seller must deposit suf.iicient margin with the exchange -clearing house 

,. before a futures contract can be entered into and both are subject to maintenance mar- . 
gin. See note 19 and accompan}ing tel(t supra. 

32. Margin on a futures contract can run as low as five percent of the ·contract 
price. BELVEAL, supra note 6, at 43 . 
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-

of other states have also at least temporarily stopped : all tradfug in 
commodity options. 38 

Throughout the sales promotional periods, Goldstei.i::J.-Samuelson 
assured its customers, who were eventually to numbet 10,000, that 
it was following a scientific, computerized program to back up their 
options \Vith purchases of specific futures contracts in the various world 
commodities. 39 Goldstein represented that it came as near to a per-
fect hedge position as is feasible by matching every dollar of its cus- · • 
tomer's profit in their option witli a · dollar in the actual futures mar.;. 
ket.40 Although it did ·attempt to initially cover the options it issued, '. 
Goldstein stopped such practice within six months of the inception ·ol . -.. 
the busm• ess u . ;. • _;_s . "-· ·.:l'Jl . .i: , • • .. • . . . " • . _..... . -.-£'::-;.,. - .. - . ~;,. 

. As ..late as January.,-26; 1973, Goidstein-Samuelson rep~esenteci 
that it maintained a significant commodity account at a certain broker-
age firm . . _· Upon subsequent investigation~· however, · authorities 
learned that such an account was in essence non-existent 42 In fact, 
there was no evidence of money being received from,- or sent to any 
brokerage house for the entire period of November, ·1972, through 
January, -1973, for the purchase or sale of any commodity futures con-
tracts.43 The only source of ·funds during this period was_ from dollars . 
received from new investors. 0 . . -Initially, Goldst~in actually delivered an option contract to the 
purchaser. However, as business soared and office backlog became 
insurmountable, the delivery of option contracts was discontinued, and _ 

. purchases were instead evidenced only by a confirmation. 45 Of the 

38. See generally Administrative Order of Colorado Division of Securities. May 
22, 1973, CCH Bura Sn L. REP. 11 9722; Ga. Sec. Comm'r, Rel. 1, .&pt. 18, 1973, 
CCH BLUE SKY L. REP. 1[ 14,612; Letter from Sec. State of Mo., May 29, 1973~ CCH 
BLUE SKY L. REP. ,r 28651; Amendments to NEV. REV. STAT., CCH BLUE SrcY L REP. 
1i 31,112-1 et seq.; Explanatory Notice Utah Sec. Comm'n, March 16, 1973, CCH Bura 
SKY L REP. ,r 47,655-656. . . . . ... 

39. Wall Street Journal, June 28, 1973, at 38, col. 1. 
40. See Sdpulation, supra note 35, at 12. . 
Although the Goldstein advertisement referred to such a program. as a "hedge," 

the process described is .. cover," i.e., adopting in the futures market the same position • 
as that represented by the net collective position of all customers. A "hedge" is the 
establishment of a position 'in the futures market opposite to that beid oy the user of - •• 
the actual commodity. 

41. Id. at 6. 
42. Pretrial Memo of Fact and Law for Petitioners at 14, S.E.C. v. Goldstein-

Samuelson, Inc., No. 73-472 RJK (C.D. Cal., Oct. 11, 1973). 
43. Id. at 13. 
44. Id. 
45. See Stipulation; supra note 35, at 10, 11. 
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approximately 175,000 options that were purchased, Qoldstein- at-
tempted to fulfill his obligation to make delivery ·or ·the underlying 
conimodity option in only four instances, and purchased a futures con-
tract on behalf of a customer in only· one instance. 4 & • • - . • • • _ -. - . 

• - -- ·- . - -
One of the attractive aspects of investing in commodities is the -• 

opportu..nity for considerable leverage of ·an initial investment. - Lever"' ·.:~ •• 
age in financial terms is the control of a large sum of money with 
only a small investment or down· payment 47 The leverage available __ _ 
on · a commodity futures contract is much greater than the leverage 
available when buying stock on margin.48 However, Goldstein-Sam- "' 
nelson . offered • a plan in which leverage • could even be increased to • i;;,;': 
a greater · extent. . Goldstein developed. a "Super . Leverage" -account :· 
which would allow any customer who made· an initial investment of 
$5,000 in double-options to borrow up to 40 percent of his premium- -••· 

• ·costs from the ·firm.-·- This" plan, in effect, allowed customers· to double . 
their leverage positions on already highly leveraged commodity futures •• 
contracts 49 • •• • •• • • ' ••• - 0 ,st - ··~ -. · -

• •• . - . •• --- - ~i:.::ti: °,a."° ::.~:-"~ .-_. 
• • For the commodity investor, ver:y high leverage· is \i bless- .: • 

ing. If the- market moves in his favor, then he reaps a huge profit • _1 _ • from· his relatively small original · investment. However, if the· market 
·moves adversely, the commodity investor can lose many times his _ini-• 
tial investment 50 Goldstein's Super Leverage account provided cus-
tomers an opportunity to place themselves in a very precarious financial 
position. · • .. _- ,-t~ =~~--

The prime factor which led to the bankruptcy of many commodity 
option firm.s51 was their lack of adequate capitalization. • Rather than 
maintaining actual commodity inventories _Of COillll!od~ty futures con-
tracts . behind their options. the firms -sold their options ."naked~'~ : 

46. Id: at 11. 
47, HA~ONOS, supra note 15, at 35. , ,. _ 
48. The amount of ieverage -~ible- in either the securities· or commodities mar.:. • -· 

J.:et is a function of the current margin requirements on ·the relative underlying invest- • 
ment. The lower the margin requirements the greater the available leverage-.- For ex- --~-:. 
ample, when an investor places 55,000 in a margin account with· his stockbroker, he 
controls about Sl0,000 worth of stock; if he instead chose to place $5,000 in commod-

• ity futures contracts he could control perhaps $50,000 worth of commodity futures. 
See Goldstein-Samuelson, Inc. -Advertising Literatlire; New Market Fact Sheet Number 

_ One, The Commodity Option. . . 
49. If an investor placed $5;ooo in a double option from Goldstein-Samuelson . 

and borrowed 40 percent of the premium price, he would control up to $105,000 worth 
of commodities. Id. • • • - • 

50. Id. 
51. · See note 37 supra. 
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Naked options are options which are sold without either actual com-
. -modities or future contracts to back them up: In effect, ·an indi~duaf 

who profited from his option was being paid either from a fund cre-
ated because ther~ were mor_e. net losers than winners, 52 or Wa.i being 
paid. from premiums paid in by new customers whose options had not 
matured. All was well until the market reversed and net winn~rs o~t- -·-
numbered the losers and new business slacked; at that point profitable -_ •. • 
options being exercised were incapable of being fulfilled by the option •. 
underwriters. • T4e end result was bankruptcy. ·_ . -.-, , ...... ,, 

. . • • :'· • . .. ' . ~· ~- - • --~'=-~~~ " ... - • ~-· ... -... 
·,; .. ': 

- .~f;.: ·:':':f • 

3. Regulatory Problems .. . 
·r ·•. ·-

The primary reason such firms were· able to operate under such con-
ditions is inadequate regulation on both ,the federal ·and·-state level. -. • 
Tne Commodity Exchange Act establishes the basic guidelines · and -
procedures which define the federal government's role in regulation 
of commodity trading. 53 Although the Act directly prohibits trading 
in commodity options, 54 such prohibition is emasculated by two major 
jurisdictional limitations. . .r , • • , ; :··-:-. ~- :·.·. _ -c , , 

The Act's jurisdiction extends only to specific products. 55 Thus 
each time a "new" commodity is sold, the Act must be amended if 
its sale is to be regula~ed. The last commodity· to be added to the 
Act was frozen concentrated orange juice in 1968.56 The list of un-
regulated commodities currently being traded on exchanges is almost 
as voluminous as those regulated, 57 Congress bas simply failed to in-
clude within the Act's coverage many of the newer commodities. 
Since the Act provides for no jurisdiction over these commodities, the 

52. When the market for the underlying commodity moved against the option in-
vestor, the option would not be exercised. The premium which the losing option in-
vestor has paid could then be utilized to pay other investors. who bad realized gain on 
their options and had exercised their options. 

53. Commodity Excha."lg: Act, 7 U.S.C. §§ 1-17b (1970). _ 
• 54. • Section 6c states: 
It shall be unlawful for any person to offer to enter into, enter into, or con-
firm the execution of, any transaction involving any commodity, which is or 
may be used for ( 1) hedging any transaction in interstate commerce in such 
commodity or the products er byproducts thereof, or (2) determining the 
price basis of any such transaction in interstate commerce in such commodity,. 
or (3) delivering any such commodity sold, shipped, or received in interst:i,e 
co:nmerce for the fulfillment thereof-
(B) if such transaction i3, is of the character of. or is commonly known to 
the trade as, a ••privilege," "indemnity," '•bid,'' "offer,'" .. put," "call,'' "advance 
guaranty,'' or .. decline guaranty,''. . . . . 

Commodity Exchange Act. 7 U.S.C. § 6c (1970). 
55. See note I supra. 
56. Act of July 23, 196R, Pub. L No. 90-418, 82 Stat. 413. 
57. See note 1 supra. 
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. prohibition of op~ions contained in 1!1~ -~c~ ~s n~t applicable to them. 
The second major jurisdictional l.urutation deals with the ~nder~ 

wdters of such commodity options.. _Although the Act regulates. "fl~o~ 
brokers"58 and "commission merchants.''59 no • provision js . made for 
conµ:nodity option underwriters. 60 '!'.his is wh_olly c~nsisten~ however> 
since the Act prohibits options on regulated· commodities. - Since· the 
sale of options on unregulated commodities is not prohibited by the 
Act, the sellers of such options arc virtually unregulated at the. federal 
level; -•, , • . ,. . '~- .. -~- :--· , . ,~..,, . . .·-. 

In additi~n to the Act· not subjecting ·"such options • i~. regulatio~· 
tlie SEC had not; until recently, attempted to regulate the· sale of com-
modity options.61 The SEC ·previously maintained the position that . 
commodity trading and its peripheral problems should be· S'1oject_ ~o 
the Commodity Exchange Act's a~thority. e2 . . • •• ·, _ • -~ . 

58. A floor broker ·is "any person_ who, in or surrounding any "pit.• "ring: "post: -
or other place provided by a contract market for the meeting of persons similarly en-
gagid, shall purchase or sell for any other person any commodity for future delivery 
on or subje-ct to the rules of any contract market... Commodity Exchange Act,. 7 
u.s.c. § 2 (1970). . . . , 

59. A futures commission merchant is an individual, association. partnership, coc--
poration, or trust _.·. ,, . - •• • •. --.-·-· .. ~:: ,,.i:-~.-i--:> · 

engaged in soliciting or in accepting orders for the purchase or sale of any 
commodity for future delivery on or subject to the rules of any contract mar-
ket and that. in . . . connection with such solicitation or acceptance of orders. • -
accepts any money, securities, or property .. •. to margin. guarantee. or secure .c..,. 
any trades or contracts that result or may ~ult therefrom. _ .. .. • = 

Commodity E.~change Act; 7 U.S.C. § 2 (1970). • • •. •. '"' .:-·· H • ·, ::,;,, 

60. Commission merchants and floor broken are subject to various· regulations. 
Section 6d of the Commodity Exchange Act requires the registration of commission 
merchants with the Secretary of Agriculture. 7 U.S.C. § 6d (1970) .. Similatly, S:c-
tion 6e imposes registration requiremenl!i on floor brokers. 7 U.S.C .. § 6e (1970). 
Both· sections make it unlawful for such individuals-·to· conduct ciimmodity business 
without such registration.·· ·&:ction 6d also provides that-any funds received by a com--
mission merchant from a commodity customer shall be separately accounted for and 
shall not be commingled with the funds of the commiss:on merchant; in addition. the 
secfion provides that such funds received may not be used to margin or guarantee the -
contracts of any customers other than the one from whom the money was received. 
7 U.S.C. § 6d (1970) . . Commission merchants and floor brokers are also required to 
make reports concerning transactions and positions of their customers as ma~ be re-
quired by the Secretary ·of Agriculture; in addition, both are required· to keep books 
and records pertaining to such transactions and positions in accordance with r~quire- • 

. ments established by the Secretary. Such books and records are also open to inspection 
by any representative of the U.S. Department of Agriculture or the Department of Jus-:-

• tice. 7 U.S.C. § 6g (1970). • 
61. The SEC's first attempt to define commodity options as usecurities" was as-

serted in SEC v. Goldstein-Samuelson, Inc .• No. 73-472 RJK (C.D. Cal., Oct. 11. 
• 19i3). • 

62. California Crackdown, supra note 2, at s. col. 2. 
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in the form of margin. This allows the option· purchaser to wait ou~ 
the· option period without fear of having to deposit additional funds. 

• Thus, the use of commodity options has certain distinct. advan.: • •• -0 -

tages as an alternative to the use of commodity futures· contracts. The 
limitations of loss potential coupled with the freedom fro~ margm calls 
frees option purchasers from • two significant risks inherent in com- • 
inodity futures trading: · • • • • •• • _ ,J· • ••• 

2 . . Abuses Surrounding Commodity Options · • • .. ~::. ; ·tr",1·· .::., 

Notwithstanding the advantages to be gained .by "trading .in option.q 
rather than direct commodity futures, trading in options ~efore 1971 
was done on a small scale. · It was not until Harold Goldstein devel- • "_ • 
oped the technique, approximately two years _- ago, of promoting the 
sale of commodity options with heavy advertising and '"hard-selling'• 
agents that commodity optio~s _began t(? be_ tr~d~ on_· a-I~~ :~~e.;:__ _ 

In 1971, the year Goldstein-Samuelson, Inc. was formed. the firm • ·: • 
_recorded $1,000,000 in option sales. By the end of 1972. ·with the • 
help of intensive advertising and a network of offices in the U.S. and 
abroad, the firm gross income had soared to $45,000,000.u Option 
trading was halted in late February, 1973,;but, in the 18 selling days 
in February, $31,000,000 in commodity options were sold.3 ~ ,Toe 
firm's success spurred other firms to enter the option business, with 
most starting. on a "shoestring." \Vithin a short period. of time the _ 
commodity option business had become a $200-300 million a year in-
dustry. 3e- •,··. • " -:---:.- • -

. . . 
However, as rapidly as sales and apparent success had co~e ~o 

the option industry, so did it depart. In early 1973, Goldstein-Samuel-
son and two other large option firms in the Los Angeles area were · 
put into involuntary receivership and further sales of such options were 
forbidden by the California ·corporations· Commissioner:3: A number 

. . . 
33. California Crackdown, supra note 2, at S. 
34. Id. 
35. Stipulation of All Relevant Facts in Lieu of Trial on Preliminary and Perma-

nent Injunction for the Plaintiff at 7,-S.E.C. v. Goldstein-Samuelson, Inc., No. 73-472 
RJK (C.D. Cal., Oct. 11, 1973) [hereinafter cited as Stipulation]. 

36. See California Crackdown, supra note 2;at" S: • • . • • --· • • "-· -
37. In re Goldstein-Samuelson, Inc., No. 7303131 (C.D. Cat, filed Mar. 29, 

19-73); In re Puts and Calls, Inc., No. 7303706 (C.D. Cal., filed Apr. 10, 1973); In 
re World Wide Commodity Options, No. 7302763 . (C.D. Cal., filed Mar. 20, 1973). 
An injunctlon was granted in SEC ·v. Goidstein-Samuelson, Inc., No. 73-472 PJK (C.D. 
Cal., Oct 29, 1973}. • • 



I 

1974] COMMODITY OPTION TRADING 1431 

Since the Commodity Exchange Act failed to provide effective 
control, and the SEC bad not attempted to extend its jurisdiction_ into 

. the commodity field; the :door· was open fo_r commodity option under-
writers to function in an area free from interference by federal agen-
cies. Such freedom from regulation unfortunately resulted in signifi-
cant abuses exemplified by the Goldstein-Samuelson experience. 6 ~ ·_ 

- . . 
Due to the federal government's failure to provide adequate pro- -

tection in the area, state governments have attempted to bring the -
market in hard-sell commodity options under some type of state con.: .• 
trol. The general thrust bas been to define commodity options as "se-
curities" within the framewor~ of their blue sky laws and to effectively_ 
put a. temporary_ halt to .virtually all commodity option sales. 64 - . 

_ State _courts _ which .:q~ve been presented with the problem of 
whether _ comm0dity options are "securities" have been faced with fac~ 
tual patteI'Il5 wherein the options being sold . were not backed by 
actual commodities or futures contracts, i.e., naked . options. _ These 
courts have generally held that such option contracts are securities. -• . 
The bases of the decisions center upon . findings that the purchasers 
of such options relied upon the efforts of others to secure their profit 
and were investors in a common ente.rprise.65 • 

_ The courts have I\Ot, however, set forth the boundaries of their . 
decisions. It is not clear whether such reasoning is meant to apply -, . 
only to naked options or is equally applicable . to all commodity op-
tions. 6 6 If is suggested that although the legal analysis may have some-
justification in respect to naked options, it does not reach commodity 
options which are adequately backed. 

Although commodity options provide a more desirable form _ of 
investment for some commodity investors, the abuses surrounding their 
sales have led to considerable skepticism on the part of many investors 

. 63. See text accompanying notes 39-50 supra. 
64. Not all action against commodity options has been judicially instituted. 

Some action bas come through pressure from state corporation commissioners by use 
of administiative opinions concerning their future enforcement of their blue sky laws. 
Such pressure has resulted in voluntary restraint of sales by option underwriters. See 
Colorado Division of Securities Administrative Order, May 22, 1973, CCH Bura SKY 
L. REP. 1i 9722. 

65. See notes 79, 85, 86 and accompanying text infra. 
66. See Colorado Division of Securities Administrative Order, May 22, 1973, 

'CCH BLUE SKY L REP. 9722, in which the Division specifically mentions the possi-
bili~y of backed options but does not distinguish them from naked options, choosing 
in.stead to treat al! commodity options as securities under its blue sky laws. 

.. _ ... - ... •· 

-; 
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and spotty regulation on the part of government agencies. Even 
though many c;ommodity option underwriters operate with. so~d __ fi-
nancial backing, 67 they have nevertheless discontinued sales of such 
options d~e to the un_certainty conl?-ected Vii.th th~ legal st_atui ~f _ 
option. In order to restore use of ·this valuable in.vestment" vehicle~ 
federal legislation should be introduced which will clarify the commod-
ity option's legal status · and provide a framework for regulated trading 
of such options_. _ .. .. _ ~r. ._ 

ill. "SECURITY" STATUS OF COM.vIODI'IY OPTIONS 
•••• - t"''.· 

·-1n analyzmg· ·the issue of whether ari adequately cove~ 1o~odity 
option falls within the definition of a ·"security" defined by most 
states, the individual state definitions of a "security" will be presumed 

• -for purposes of this Note to b~ -similar -. tcf that' of§. 2(1) of ._the _ Se-· 
curities Act of 1933.68 Similarly, federal as well as stat~ ·interpreta~ ---. 
tions • t:>f the term· "securities'•-will be -utilized as· persuasive authonfy .,. 
onthe·definitionalaspectsoftheterm.69 ·-. : .. • • :if{·:· :. - ~--

• . '-.-.,.- ' :-;">:?~:.•;:.~- :::--:·· •• 
Initially, it may be beneficial to analyze commodity options in re-

• spect t~ .oth~r options_ co~tr~cts wh_ich have been construed as securi- __ • 
ties. Options are securities· when the underlying investment comes .,_ , 
within the definition of a "security'' as defined in § 2( 1) of the Se- -
c·urities Act of 1933.70 The underlying investment in a commodity 

. ... . ! • 

61. See California Crackdown;supra note 2 at S, c.ol 3. A number of leading 
option underwriters and trading houses have formed a group,_ The .Commodity Ex-

. change Member Firm Option Departments Association, which is seeking to prevent to- . 
tal prohibition of option trading. CEMFODA is currently submitting suggestions • 
which may aid in eliminating abuses in coinmodity option trading. N.Y. Tunes, Apr. 
12, 1973, at 68, col. 6. . _. ?,fr"' • 

68. Section 2( 1) of the Securities Act of 1933 states that 
(I) the term "security" means any note, stock. treasury stock. bond, 

debenture; evidence of indebtednes:i, certificate of interest or participation in 
any profit-sharing agreement, collato,ral-trust • certificate, preorganization certif-
icate or subscription, transferabl_e share, .investment contract, voting-trust cer.: 
tificate, certificates of deposit for a security, fractional undivided interest in 
oil, gas, or other mineral rights, or, in general, any intere:st or instrument 
commonly known as a "security", or any certificate of interc:st or participation 
in, temporary or interim certificate for, receipt for, guarantee of, or warrant 
or right to $Ubscribe to or purchase, any of the foregoing. · •• 

15 U.S,C. § 77b(I) (1970) (emphasis added). • 
69. One commentator feels that state and federal cases are- interchangeable in this 

area "since § 2(1) was _mqde1ed on the ·definitions in some of the state blue sky Jaws 
and in tum influenced many of the new state statutes enacted since 1933... 1 L Loss. 
SECURITIES REGUU.TION 456 (2d ed. 1961). . _ 

70. The S.E.C. has relied upon the phrase within § 2(1), .. or right to subscribe 
to or purchase" any security, in order to. bring options within the definitional scop-, 

- of the term "security." See, e.g., S.E.C. interpretive 1ett::r In re Dean Witter & Co., -
- CCH FED. SEC. L. REP. 11 78,602 (1971). For a possible argument that .. calls .. do not 

~-
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option is the commodity futures contract. Courts have consistently 
held . that comm9(lity . futur.es, do not .fall within the term -"investment 
contracts" and are not securities71 because • a futures contract in~ 

. volves no common enterprise•2 nor reliance upon the efforts of others-:· 
for profit realization. 73 Since the underlying futures cont!act is not 
a security as defined by § 2(1) of the Securities Act of 1933, an op-
tion upon such an investment should likewise not be characterized as . ,, . ,, . . • ·:- . 
a secunty. .• ...... -. .. . _ . -.. ··=" 

...... _.,..,.;,;. ':. .• •• ..... ._.ii" - :J:: 

Nevertheless, those states which have acted against commodity :__ • ... 
option u·nderwriters · have generally · taken the position· that the com..:. ~-·-. -_ . • --~ 
modity options are subject to state security l~ws because they are "in-- · . • i.t-
vestment contracts."•~ The Supreme Court has undertaken to define •. • • 

. the term "investment contract". by setting forth a-two-pronged test. . In' . 
• SEC v. W. J. Howey . Co., the Court stated that for the purposes of · 

·the Securities Act an "investment contract" is "a contract, transaction 
or scheme whereby a person invests his .money in a common enterprise 
and "is led to expect profits solely from the efforts of [others].'.'•5 •• - _, .-••• •• -· 

• • ... : •• •. !-• •• 

The "solely from the efforts of others" criterion established · in 
Howey bas been considerably eroded in recent years. Courts have 
stated that the word ''solely" should not be read as a strict or literal • • • • 
limitation on the definition of an investment contract, but rather that 
the term should be construed flexibly. a A recent Ninth Circuit case · 
stated the tes_t as whether efforts made by those other than the investor 
are undeniably significant ones, in the sense that they are the essential 
managerial efforts which affect the failure or success of the enter-. ;_ .. - . . - .. 
iiteral!y fit within the definition, see Gates. The Developing Option Ma/kt!t: Rt!gUlalory •. 
lss:ses and New Investor lntere:rt, 25 U. Fu.. L. REV, 4;21, 437-38 (1973). • • 

7 l. Sinva, Inc. v. Merrill, Lynch, Pierce, Fenner & Smith, Inc., 253 F. Supp. 359 
(S.D.N.Y. 1966) (sugar futures contracts are not "investment contracts" as that term · 
is defined in the Securities Act of 1933 ). 

72. McCumin v. Kohlmeyer & Co-. 340 F. Supp. 1338, 1341 (E.D. La. 1972) 
(a commodity futures contract is not a .. secnrity" within federal securities laws govern-

• ing broker's liability to bis customers). 
73. Schwartz v. Bache & Co., 340 F. Supp. 995, 998, 999 (S.D. Iowa 1972) (status 

as one of the few brokerage houses capable of being a "marketmaker'' not a sufficient 
basis for finding reliance upon the efforts of another). 

74. The term·investment contract ap~ars in some thirty of the state security stat-
put:s. 1 Loss, SECl.iRlIY REGULATION 483 n.77 (2d ed. 1961 ). 

75. SEC v. WJ. Howey Co., 3::3 U.S. 293, 298, 299 (1946) (an offering of units 
of a citrus grove development coupled -w-itb a contract for cultivating, .marketing, and 
remittLTlg the net proceeds to the i;ivestor is an offering of an '"investment contract" 

'within the meaning _of that term as used in § 2( 1) of the Securities Act of 1933 ). 
76. See, e.g., Georgia M:ct. Cents., Inc. v. Fortson, 225 Ga. 854, 171 S.E.2d 620 

(196::>); State v. Hawaii Mkt. Cent., Inc., 52 Haw. 642,485 P.2d 105 (1971). 
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prise.'1 The SEC has concurred in these court decisions. In a recent 
release18 the Commission stated that an investment contract may be 
present in a situation where the investor is not wholly inactive but 
~efely participates to a limi~ed de~ee in the operation. _o_f t!J.e busµi~~ 

Faced with meeting the criteria of Howey. the state courts have 
• approached the question of "reliance upon the efforts of others for 
profit" in a unique manner . . The courts .seem to have.looked beyond. 
the ability of the investor to realize a profit based upon the price -
movement of the underlying commodity, and have focused instead 
upon how· and from where the funds were to be raised in order to . 
pay the investor the profit he realized.'9 . • Since the commodity option 

. •- underwriters did not own or purchase the underlying commodity fu-
. . tures upon the sale of a commodity option. they could not fulfill ~e 

• - contractu3;1 obligation to . deliver the futures con.tract upon exercise of 
the option. . However, since it was necessary to at least pay the option 
investor any profit earned on the exercise of his option, the under-
writer had to earn a profit through independent investing in order to 
pay the investor his profits. • Therefore, the authorities contended that .. 
the investor was· relying ·upon the .efforts of the underwriter to realize 

•• . : a. profit on its investment in order ·to be paid the profits_ earned on 
his original option investment.80 • _ .1 

Although this reasoning could arguably be the correct result for_ 
naked option contracts, it cannot be sustained . when applied to a 
"backed" commodity option contract since the underwriter need not 
earn a separate profit to pay the option investor his gain. Even in 
light of the more expansive construction of the .. reliance upon the ef-
forts of others" criterion, it would not seem appropriate_ to say that a 

77. SEC v. Glenn W. _Turner Enterprises, Inc .. 474 F.2d 476, 482 (9th Cir. 
1973) (self•improvement contracts which primarily offered the buyer the opportunity 
of earning commissions on the sale of contracts to others were "investment contracts .. 
and thus "securities" within the meaning of the federal securities laws, even though • 
buyers were obliged to contribute their own efforts in finding prospects and bringing 
them to sales meetings). • 

• 78. SEC. ACT REL. No. 5347 [1972-73 Transfer Binder] CCH FED. Sec. L REP. 
,r 79,163, at 82539. 

79. California Corps. Comm'r v. Puts & Calls, Inc., Civil No. 51071 (Sup. Ct. 
. L.A., Aug. 7, 1973). Since the judgment was not accompanied by a full opinion of 

the presiding judge, arguments are based upon the prevailing party's trial memorandwn 
and memorandum of points and authorities supporting various pre-trial motions; 
Comm'r of Securities v. First Federated Commodity Trust, (Cir. Ct. Bait. Cty, Md., · 
Feb. 1973}, 192 SEC. RE.G. L. REP. E-1 (1973}. 

80. Brief for Petitioner at 17-19, California Corps. Comm•r v. Puts & Calls, Inc.. 
Civil No. 51071 (Sup. Ct. L.A.,. Aug. 7, 1973). 

;1; 
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purchaser of a commqclity option whi9h is, adequately _backed expects.-
• to derive his profits froin the efforts of others. Such an investor : ex- •• 
pects that a commodity futures contract will be in the inventory of the 

. underwriter or that he will purchase one in order to back the option.· 
An investor's expectation of profit in a~ option transac~on then arjses 
solely from the speculative hope that the market price of the underly-
ing commodity will sufficiently advance or decline so as to enable him 
to exercise the option, receive possession of the underlying com.mod- :_ • • •. • : • • 
ity futures contract, sell the contract, and realize his profit from the · . \· • ·" • 

• sale. ,·.z_, ~.J·- . . -_~:··-''' ., .--, · ·~:'·-

Once the non-naked option is purchased, the investor is left to 
his oi;;.n devices in realizing a profit; his analysis of the market • and 

. 

its future fluct1;1ations will determine 1:1-t what point during the term . _ •. • 
of the option he will exercise his right to .purchase or· sell the futures 
contract. Evaluation of the correct point in time at which to exercise · 
becomes crucial.- If the option is a call and the market price of the 
underlying commodity advances rapidly" ea,rly in the option term, the -
investor must determine whether to .exercise at this point and recog-
niz~ his profit or await further market action. ·: If he waits and the 
market advances, he secures additional profit; on the other hand, if 
he waits and the market declines, he may forego the profit entirely 
and instead ip.cur a loss. Det_ermination of_ the point at which to exer-
cise the option is an investment decision completely within the inves-
t~r•s control, and no reliance upon the efforts of the underwriter is 
needed to reach such a decision. 81 Therefore, since the • purchaser • 
of an adequately backed commodity option does not sfgmficantly rely • 
on the efforts of others to earn his profits, he does not meet the "re-
liance" criteria of Howey. 

81. Activities of the underwriter must be limited to the underwriting and sale of 
such options for additional activity may bring them within the prohibited areas. If in 
addition to its underwriting. the underwriter accepts funds from the investor with the 
understandin3 that the underwriter will make investment decisions for the investor. such 
a transaction may be considered a discretionary account. The status of such an ac-
count as a "security" is not definite at this point. . In two federal district court cases. 
Ma!:eu v. Reynolds & Co., 282 F. Supp. 423 (S.D.N.Y. 1967) and Berman v. Orimex 
Trading. Inc., 291 F. Supp. 701 (S.D.N.Y. 1968), the courts held that an agreement 
whereby a customer placed funds in the hand3 of a broker to be invested in various 
commoditr futures contract3 and was led to anticipate profits from the investment~ 
made by such broker was an "investment contract" and a "security" within the federal 
securities laws. However, in a more recent case, .Milnarik v . .M-S Commodities, Inc .• 
457 F.2d 274 (7th Cir. 1972), based upon similar facts, the Court of Appeals held . __ -
that such an account did not· meet the "common enterprise" requirement of SEC v. 
Howey and therefore was not an "investment contract~ or ''security" as defined by the 
~curities Act of 1933. 
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The second criterion set forth by the Court in Howey was that the _ 
investment be made in a "common enterprise:'~:? Since Howey, courts 
have repeateclly stressed the significance of finding a ••common enter-
prise" in· determining whether particular inve_stments are .. securities" 
within the statutory definition. 83 • One. of th~ cri!eria_ utilized in ascer-_ 
taming whether . an ·investor .is investing in • a .. common enterprise .. ·1s · 
the determination of the feasibility of individual economic ' develop-
me_nt of the inyestipent. If the .investment cannot be economically de-
.veloped without the mutual cooperation of other similarly situated in-
vestors, courts have found a common enterprise or pooling of interests.M 
- ... . -- ;•. .• . ·.,:, ... •· -- --.~-. ...· . 

In approaching the ; "common enterprise" • proble~ .. the stat~ . . 
courts again look~d behind the form of the ·transaction.~" ., It was ar:.. -
gued that since there initially was no backing for the options, in effect, 

· the funds which were being utilized to pay an investor who had ·earned 
. a profit on the exercise of bis option were coming from other investors 
-:-:either from past investors who had. suffered .a loss of premium due 
to lapse of the option or from new investors' premiums. 66 . From ._this~ 
the courts seem -to have reasoned that since all premiums went into 
a common pool, the investor who profited could not be . p~d unless 
there were losers or additional investors from which to derive the 
funds. Since _the investor's monetary realization was dependent on the. 
funds of other investors, he had invested in a common enterprise.· · 

The factual situatio~ present~d to the courts have~ ·b~en based 
solely on the operations of an underwriter who sold naked op-
tions:. 81 The courts' legal analysis and conclusion that. such conduct -
resulted in a .. common enterprise'' may have been arguably correct. -
However, when the operation of an underwriter who sells adequately· • 
backed options is · analyzed; a sirI1ilar result is not justified. · Although 
an underwriter of backed commodity options will engage in a multi-
tude of option transactions all bearing similar characteristics--e.g .• 
terms, conditions, underlying commodities--each option sale is an indi-
vidual transaction. Each adequately backed commodity option -is sus-

82. SEC v. W.J. Howey Co., 328 U.S. 293,299 {1946). 
83. Milnarik v. M.S Commodities, Inc., 457 F.2d 274, 276 (7th Cir. 1972). 

, 84. See Sarmento v. Arbax Packing Co .• 231 _Cal. App. 2d 421 (1964) {SO.acre • 
plot was susceptible to independent economic development so that a "common enter-
prise" was lacking). • • 

85. See note 79 supra. . 
. 86. 1\-lemorandum of Points and Authoriti~ in Support of Injunction for Peti-

tioner at 5, California Corps. Comm'r v. Puts & Calls. Inc., Civil No. 51071 (Sup. CL 
L.A .. Aug. 7, 1973). 

87. See note 79 supra. 
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ceptible of independent economic deveiopment; i.e., profit can be _re-· 
alized without the mutual cooperation of other similarly situated in-
vestors . • The profit anticipated by"the option .-purchaser is .wholly inde~ ·: 
pendent of the profit or loss s_ustained by other option purchasers . . _ 
This is because, for eacb option sold, an· underwriter who sells backed . 
options will either have it in 11.is inventory or will purchase the underly-· 
ing futures contract, and will deliver such contract to the option pur- • 
chaser upon eventual exercise of the option. Therefore, eventual 
• realization of the profit is in no way co_nditioned upon the performance 
of other purchasers or s.ellers similarly situated. Since each option. 
contract is susceptible ·of independent economic ·. development . arid 
profit realization, the option purchaser cannot be. considered as invest~ ;: 
• • ,; t • ,, • • • • l'f I • • • • • • •• • ·'•,., 'f; • • - :' • \ _, • .mgma commonenerpnse. _._: ·_-·· ... :.·--·:~, ... _.-_ . ... 

Since the purchase of ·an: adequately hacked tommodity option·· 
neither entails significant reliance upon the efforts of others to secure . 
a profit from _the investment nor.·involves investment in a common en-
terprise, the backed commodity option contract is not a "security'' un-
der current judicial precedent, and thus should not :i,e subject to the 
regulatory provisions of the _various state blu~ sky laws: .. _ _. _ • __ -·· .... 

A. 

... , :•. .. 
IV. PROPOSED FEDERAL LEGISLATION ,. • 

AFFECTING COMMODITY OPTIONS • . . • ' . : . . . . 

PROPOSED A:t>nmoN ~o COM MODI~ REGULATIONS ~i 
Concomitant with s·tate attempts . at regulatio.ii . of commodity options 
there have been three recent legisla_tive or regulatiye proposals at the 
federal level which wo.uid affect the sta,tus of current, ni:.ni.::regulated 
commodity options. Tne most direct proposal has been initiated . by 
the Secretary of Agriculture who has proposed adding a new regula-
tion under the Commodity Exchang~ Act.88 The proposed section 
states: 

No futures commission _merchant shall_ make, underwrite, issue, or 
otherwise assume any financial responsibility for the fulfillment of, 
any transaction which is of the character of, or is commonly known 
to the trade as, a "privilege," .. indemnity," "bid," "offer," "put," •• 
••call," "advanced gua~antee," or "decline guarantee," in any com-
modity regardless of whether such commodity is included in the 
term "commodity" as such term is defined in § 1.3(e).89 

88. The proposal is directed towards adding a new § 1.19 to part 1 of the regu-
lations under the Commouity Exchange Act. See Commodity EJt.cbange Authority, 17 
C.F.R. ch. I, pt. I (1973 ). 

89. 38 Fed. Reg. 6190 (1973). 

-• ... 
~;~it; -~_:::::..' 
:t:.: <:f ;~~1~;~? 
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••• 

f 

if ••• • 1Nti¢iN!at'--::J'Si"'."-S-5 -w::,e:,r; 

1438 SOUTHER.¥ CALIFORNIA LAW REVIEW [Vc:,l. 4"7:1~18 

The Commodity Exchange Authority's (CEA) 00 position is t.liat 
• option trading in unregulated commodities could become a threat -to . • 
the financial stability of registered futures merchants. If such firms 

. should underwrite, ·issue, · or otherwise· assume_. financial respc,nsibility·- , . 
. for the fulfillment of unregulated commodity options and suffer major 
• financial reverse, the· possibility of ~hich . ~:. inher~nt ·_in the CLnake4"~ 
_option system, the firms' customers trading in regulated. commodities 
.could suffer. With a sudden demand· for funds to pay option holders-,. · 
or to secure the futures contracts called for by exercise of the option. 
a- futures ·commission m~rcb,ant might becQme insolvent . and be 
tempted to dip into funds of customers dealing in regulated comm.od.i-
-ties to meet· its -obligation • to option hold~.rs. . The • CEA additionally". • 

·_. claims that a collapse of the option business .with substantial losses · to ·-
• -option holders wouid seriously damage public confidence in the entire .• • 

brokerage indu.stry and ~e whole_ system o.f . fiJ.tures trading which. is • 
·so essential in tlie orderly production and marketing of c·om.modities.91_ .... .: . . .. . . .• . . . ... -;. 

Although the · CEA,'s· purposes for-proposing the ·regulation are 
certainly valid., . its power · to - institute . the -regulation · can • be chal- ·.-= 

. lenged.92 The proposed reguiation .was ·issued pursuant to· the author- ·• 
ity of § § 5, 6f, and 12a of the Commodities Exchange Act.93 • . fi 

. Section 5 of the Act states that: 
[T]ransactions in commodity involving the sale thereof for future 

.. delivery as commonly conducted on boards • of tr::i.de ·and. known 
as "futures"-are ·affected·with a national public·interest;. ·. ·.the 
transactions and prices of commodity on such boards of trade are 
susceptible to speculation, manipulation, and · control, and sudden 
or unreasonable fl~ctuations in prices thereof frequently oc:cw;: as 
a result of such speculation, manipulation,· ·or control, which are 
detrimental to :the producer or the consumer~ and. the· persons han::... -
dling commodity and products and byproducts thereof in interstate. 
commerce, and such fluctuations in price are an obstruction to and 
a burden upon interstate commerce in commodity ~d the prod-
ucts and byproducts thereof and. render regulation imperative for 

90. · Toe Commodity Exchange Authority is respoosible for administering the 
_Commodity Exchange Act; it functions as an agency of the United States Department 
of Agriculture. KROLL & SHISKO, supra note 4, at 40. 

91. 38 Fed. Reg. 6190 (1973). . 
92. A more detaiied argument against the proposed regulation can be found in 

Letter from Cadwalader, Wickersham & Taft to Alex C. Caldwell, Administrator of the 
. CEA, May 22, 1973, (Letter on file in offices of the Southern California Law Review). 

93. 38 Fed. Reg. 6190 (1973 ), issued pursuant to 7 U.S.C. §§ S, 6f, 12a (1970). 
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the protection of such_ commerce and_ national public ·interest . 
therein.94 • • • 

Although the language of § 5 seems broad enough to encompass 
any form of necessary commodity regulation it must be remembered that • • 
the term "commodity" has a limited meaning within the Act and does :_._ ·_ 
not extend to all commodities currently being traded. The extent of • 
the section then is limited to regulation of those • traded commodities _·'._·_' : . .. • -
which are listed in § (2) of the Act 93 . It can be argued that the_._·-. ·_ • . -... 
proposed regulation· ext~i;ids . its regulatory. effect . beyond -those com~ . . _:. · ;.1-,. •. -' ;, .;/,:-.-;... • 
_modities specified within the Act and is therefore beyond the jurisdic- -~: : ·_. 0 • ••• . . . . . . . - . . . . . . • . . ·: . - • • . - "--; . ':·;:. :- ---
t1onal hrmts of the CEA's. authonty. There would seem to be no man- . " . •.. • . 
date to the CEA to attempt to lin:i.it activities in non-specified commod- T' .' ' ,_ • .,, :, 

• 1t.Ies. The CEA's jurisdictional boundaries have been specifically de: \, .- :. . . 
fined by Congressional inclusion of · only certain commodities within : . • • .- • , ' • 
the definition of "commodity'' under the Act : • , .. ,- -:• ......... • , - '. ·:- ·_,-; i.' - , 

• • The CEA also relies -µpan .§ ·12a· of ._ih~ .Act which confers-.i:he ·: ·, • .·: • ·_;:··~ ·,:_: 
power "to make and promulgate such rules and regulations, as in the ·,· c- . • •• . • • 
judgment of the Secretary of Agriculture, are reasonably ·necessary- to •• ;•·~-~: :.> 
effectuate any of the provisions or to accomplish any of the purposes· , : .•.,· , 'c / , ~' -. < 

of this chapter."96 Again, however, the purpose of the -Act is regula-' ... •. • :-;_ ·,:: . ·,. 
tion of _the trading of those commodities specifically ·listed within .the - ·_.::::, :·.J 
Act in order to provide protection for commerce in such commodities. : _ •• •• • • 
Congress. has not given the CEA the power to promulgate rules and 
regulations which would extend to non-specified commodities. 

. . . 
Section 6f of the Act contaiD:5 dis~to~.1¥~. ;~ql!..i£€?.~~~~~ f 9r _reg-

istration of commission merchants ·and rusi:f empowers- The. Secie_tary _ 
of Agriculture to fix minimum financial · requirements for such mer-
chants. 9 7 The section should be interpreted in light of the purpose· 
of regulation of specified commodities and protection of investors in 
such commodities. Although the Act does confer on_ the _CEA. a_utllor: 
ity to regulate activities of commission merchants in their dealings in 
regulated commodities, the Act does not authorize the CEA to forbid _ 
such persons from engaging in activities other than as commission mer- •• · -
chants dealing in regulated commodities. . _ . 

Proposed § 1.19 would have the result of so limiting the activities 
of commission merchants and is accordingly beyond the power of the 

94. Commodity Exchange Act, 7 U.~.C: § 5 (1970). 
95. See note 1 supra. 
96. Commodity Exchange Act, 7 U.S.C. § 12a(5) (1970) . 

. 97. Commodity Exchange Act, 7 U.S.C. § 6f (1970). 
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CEA. Such an extension of authority is particularly unwarranted since 
§ 6d(2) of the Act explicitly provides protection for the investor by . 
requiring that money or property received from the purchase or sale 
of any comm.odity .futures "shall be separately ac·cotinted for ·and shill ; • 
not be commingled with the funds of such commission merchant or 
be· used to margm or guarantee the trades _Qr ·con1:facts, or to secure 
·or extend credit, of any customer or person. other than the one for 
whom the same are held."08 Even though the commission merchant 
might engage in financially unsuccessful non-commodity-related ac-
tivities, the segregation of commodity. funds should provide adequate 
protection for the investof s interests. The CEA proposal goes beyond 

·- the • segregation rule. Although perhaps·' a sound proposal, nothing in 
tp.e . A~t would seem to support su~h • efforts. .. That the commission 
merchants_ might be tempted to dip into the funds of customers to sat-

-, isfy . their opt~on holders does . no~ seem sufficient to confer authority 
,on the CEA to_ talce steps beyond those specifically ~µ-!11oryed by Con-
gress. . ' . · ... , . : c.,--=:~ ·_ • :_;:·iii~ : • . . - -
. . • Even assuming authority for such proposed regulations, the regu-

. Iation does not extend far enough to prevent current ·abuse~ · Thos·e 
i firms which have had proceedings 1brought ·against them have not bt:ei:i 

"'commission merchants'; as that term is defined in _§ 2 of the Act.0
!} 

. They are instead option issuers, firms which engage ~e underwrit-
ing and sale of such options. The options issuers are _the entities 
~hich must be· brought under control. • The proposed regulation falls . : 
short of having jurisdiction over·these entities. _ • - • • • 

B. CoNGRESSIONAL I_>ROPOSALS : •• ~-o:s: • 

There are also two proposals currently before Congress which_ would 
·affect the status _of commodity options. : The two proposals, H.R. 5406 
and S. 2578, both attempt to· extend the jurisdictional scope of the 
term "commodity" by defining the term in a flexible manner so as 
to allow a commodity to automatically come within the jurisdiction of 
the Act when certain criteria are · met:100 Because § ·6c· of the··· Act 

98. Id. at§ 6d(2). 
99. See note 59 and accompanying text supm. 

100. H.R. 5406, 93d Cong., 1st Sess. (1973) which was introduced by Representa-
tive Paul Findley would delete the reference to specific commodities currently within 
§ 2a of the Commodity Exchange Act and insert in lieu thereof the phrase .. any ~gri-
cultural product, forestry product, or natural resource {either in raw or processed 
form), including divisions, multiples, or derivatives of the aforementioned, that are 
traded on exchanges in futures contracts." 
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pro1,ibits trading in options of defined commodities, 101 if the definition 
of "commodity" -is- · extended to encompass all commodities, as would 
be the case under the congressional propos_als, commodity option trad-
ing will be_ totally prohibited. 

The definitional approach adopted by the proposed legislation 
which would automatically incorporate a new commodity into the ju- -
risdiction of the Act is a much needed measure; it will facilitate more . 
efficient control of the commodity trading industry. _ The result of the •. 
provision, however-total prohibition _of commodity optionS:-does not .. 
seem -very · practicaf since co1111Ilodity. options can provide valid eco-
nomic benefits to • both the immediate parties to the option contract 
and to the consuming public as a whole. . 1 -~ • 

V. BENEFICIAL USES OF COMiVIODITY OPTIONS 

Both federal and state attempts to_ regulate the sale of commodity op-
tions have proceeded in a __ haphazard manner. Little analysis has -been _ 
given to the useful role options can play in ,a commodities market. 
Commodity options can facilitate overall reduction in prices of manu-
factured goods, aid in the perpetuation of a representative auction_ 
market, and mitigate artificial supply and demand situations created 
by margin calls. Unfprtunately, although options do perform these . 

. vaiuable functions, most regulatory attempts have the effect of their . 
complete prohibition. • ., • 

A. REDUCTIO!'i OF CONSU~ER PRICES 

The risk of price fluctuations is inherent in the holding of commodi-
ties; the commodity option, in effect, derives its functional utility from 
the presence of such risk. The commodity option provides a means 
of either transferring the risk or transforming its character. As an ex-
~ple, a manufac~er who has just entered into a sa~~ _<:=~ntrac~ ~or 

S. 2578, 93d Cong., 1st Sess. (1973) which was introduced by Senator George Mc-
Go·;em would allow reference to the specific commodities to remain, but would insert 
the phrase "and all other goods and articles and all services, rights, and interests in 
which contracts for future delivery are presently or in the future dealt in. . . .'' 

In addition to the above proposed change in existing law, S. 2578 seeks to replace 
the existing commodity regulatory scheme with a fully independent five-member Com-
modity Exchange Commission similar in structure to the SEC. Another bill, S. 2837,,-

• 93d Cong., 1st ~ss. (1973), introduced by Senator Phillip Hart, is also directed at re-
vamping the regulatory scheme of the Commodity Exchange Act. It does not. how-
e•,er, contain provisioris which- would extend the jurisdictional definition of the term· 
"commodity." 

101. See note 54 and accompanying text supra. 
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goods whose production will begin several mqnths in the future can, 
utilize an option to protect himself- from possible -- fluctuatians in the 
price of raw materials.102 If he anticipates a rise in raw material 

.. _p.d_ces, a caµ will affc;,rd_hi.m-the .opportunity to purchase the raw mate-.. --
• rials in the future while at the same . time -assuring him of present 
prices. If an investment vehicle can protect the manufacturer from _· 
the risk of large price fluctuations. that vehicle performs a valuable • • 
economic servic.e for the manufacturer/03 . •. • .: ·.: • . __ . • • • 

. The mioiroi_za~on of risk through use of a commodity option will 
. eventually result in cost benefits to all parties. In _a competitive mar-

ket, the assumption of a _higher degree of risk is correspondingly asso-
ciated with a higher expected return on investment. To . achieve such 
a, i::eturn, the manufacturer_ must raise the . price-of his product. Thus"" 
higher risk inevitably means higher cost to the cohsumer.10~ Since 

. the av~ability of conimodity options . permits ~he manufacturer . to re-
duce his risk, it follows that options enable him. to reduce his costs_ 
That, in tum, means that consumers are thereby enabled to purch~e _.., • 
·tne manufacture·d goods at _'a lower price. Commodity options. there- --~. 
fore, provide . a _ vehi~le for risk minimization which inutes directly to • 

•• the benefit of the consuming public.105 
1 

... 't '~ .... : ,..,.. ... • - r..r ~·;-.·.,.r •" - -

B. FACILITATION OF "A REPRESENTATIVE MARKET PLAC~ . 
• .=> H". . /:i.. • 

Appropriate instruments for the transfer of risk, such , as commodity 
options,. can be highly beneficial to the economic functioning of the 
commodity markets. They help to assign· risks to those most willing 
_to cope with them. So long as the transactions are voluntarily entered 
into,-and participants are fully informed of the nature_ of the tr~ac-
tion and its coo.comitant risks. all immediate parties to the transaction 

:··may gain in the process. · , ·· · - ·"' ··-·-:- _ _. . .: ~- -·· - •. _.- f • ·.: · · _. · ·. 

The role of a con;unodity option may be analogized to that ·of a 
distributor who separates a homogeneous product into two separate 
and distinct products for individual distribution. for example, a refiner . 
who produces different grades · of oil from his supply of crude· petro- • 

102. Although the same assurance of price stability could be secured by a futures 
contract, the option avoids the unfavorable .. margin call" aspects of the future con-
tracts. See notes 30-32 and accompanying text supra. • . . . ·--: 

103. MATIIEMATICA, supra note 27, at S, (>. 
104. Lrnplicit in the reasoning is that the costs bome by the manufacturer will be 

passed on to the consumer. To tqe extent such increased costs are not passed on by 
the manufacturer, there will be no such increase in price, 

105. l\L\TH;E~L\TICA, supra note 27, at 16. 
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leum. By separating the products, he produces nothing that was not 
previously there. But · after separation, -·the -product is ·more desirable-' 
to a greater number of people, i.e., gas for the automobile owner and 
kerosene for the kerosene user. Just as the refiner produces diff~rent . 
products with different demands from crude petroleum of uniform . 
composition,. the option pe.p:nits transformation of risk associated with • '" 
holding commodities into a v_ariety of different types of investment 
which differ widely in their ri:sk characteristics _and consequent investor 
demand.106 

.. .,· . .• _,_ : .. s:- . . _ . , •. 

- • • s·ince the c'o~odity-;ptio·n· provides -~-different type o( risk than--,; ---) .->i{! 
the normal futures contract, it can be expected to attract a number--
of investors to the commodities markets_· who are not willing to accept 
the risks associated with straight futures contracts. These new invest-
ors who enter .. the commodity market, like all speculators, will bring 
with them various op.injons as to the value_ ·of the underlying commodi-
ties. -These opinions add to the free market valuation process inherent 
in our commodity system. The greater number of individuals contrib- · 
uting to the valuation process, the more representative the price tends 
to become. To the extent · that commodity options increase the num-
ber of commodity investors and aid in representative valuation of com-
modities, they perform. a valuable economic function.107 • _, ... _- • __ . ;_ _ . . _ , 

C. 
"": _ .. 

MITIGATION OF ARTIFICIAL SUPPLY. Ai'l'D DE~IAND- SITUATIONS •• 

Commodity options can also provide a stabilizing effect upon· market 
movements of commodity prices. When a purchaser of a futures con-
tract assumes a position, a margin deposit is paid to the Exchange 
Clearing House. If the market moves sufficiently against the -invest-
or's position, he may be forced to deposit additional funds ·in _order 
to maintain bis position.108 If he is unable to deposit such funds the 
broker has the power to enter into a forced sale of the position.10~ 

However, the investor may have wished to retain his position. in effectp 
sustaining a "demand" for the commodity. Nevertheless, having been 
forced into the sale of the contract, due to a failure to meet the-mar-
gin call, a .. supply" for the commodity has been created. Such a situ-
ation creates an artificial110 "supply" and "demand" balance for the· 

106. Id. at 11, 12. 
107. Cf. BELVEAL, supra note 6, at 8; P. SAMU"ELSOS, ECONOMICS 399-405 (8th 

ed. 1970). • 
108. See KROLL & SHlSKO, supra note 4, at 217. 
109. ~ee BELVEAL, supra note 6, at 267. 
I io. The sttuation is artificial in th:it the owner of the commodity future is not 

. ' -. . .,. _,, . . 
• .. ··~ rt. .. . 

~i:;~::· ·: .• 
._:..;...··. . 

-::·-·,--:. ... -.' .. · 
~:< ;i. .. .;:~; 

;111~ 

. --, 



. . 
1444 SOUTHERN CALIFORNIA LAW REVIEW [Vol. 47:1418 

underlying commodity. Since commodity prices are highly volatile 
and: margin calls can be frequent, the situation obviously can_ aggravate 
the downward pressure on prices. Such failures to meet margin calls 
may turn what would othenvise. have be.en a slow qeclii;).e_ oJ pric;es .. _., 
into a precipitous plunge.111 

.. However, if an option position has '.been assumed as a substitute 
for the futures position, the . aforementioned . ·situ.ation ""caruiot occur . •• 
The option is not subject to margin calls and thus there is no triggering 
mechanism which can force a .. demand" position to become an artifi-
cial_ "supply" P<:>sition.1

~
2 

. ., •• ;: . ___ . 

Indeed,-. the option tends to work in the opposite . direction.. 
··Rather than forcing immediate sale in response ·to· prices ·that ·are· a.1.:. 
ready falling, the option may .serve to postpone any market response_ 
The fact that ,the option termination date will typically: still be several -. 
-~onths away acts as an iJJ,qucement to sit out the price fall in hope · - •• 
that the economic situation will improve so that the option can still • 
be exercised profitably. Such a "postponement of pressures"_ may well 
b_e precisely what is necessary to perinit the market to recover. "Thus~ 
the co~odity option ~ould have a stabilizing effect upon the com-

• inodity market as opposed to the possible destabilizing effect· of margin 
calls required in the investment ~ontext of the straight·futures contract. . 

. ~· ""-:~ 
The valid economic uses of commodity options are not proffered 

to deny that trading in options is not subject to abuse . . • Any economic 
activity can be misused by unscrupulous or irresponsible individuals. 

•• The answer to possible abuse, • however, . is adequate • regulation, not 
absolute prohibition. .;y • 

:/:-"r" 
VI. RECOMMENDATIONS FOR FEDERAL LEGISLATION 

The proposed federal legislative measures • utilize too broad a brush • 
to achieve their purpose. R_at:her than correcting the abuses surround-
ing commodity option ·trading, they _ instead result in total -prohibftion .-
of option trading.113 A more pragmatic approach seems to have been 
taken by California, which has attempted to-develop a regulatory sys-
tem which would control the sale and trading of commodity options 
rather than completely prohibiting them.114 Under the California law, 

making a voluntary "supply" decision; the broker, a di.stinterested third party, is forcing 
the sale of the contract. • 

11 I. MATHE..'\.l.HICA, supra note 27, at 26-28 . 
. 112. See notes 30-32 and accompanying text supra. 
• 113. See_ notes 100, 101 and accompanying text supra. 

J 14. California Commodity Law, A.B. 799 (~pt. 25, 19-73). 
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commodity options can be sold and traded as long as the requiremeI;J.ts 
of the California Commodity Law are ·cottiplied with, and the commod- • 
ity option is sold pursuant to a permit issued by the California Corpo- . 
rations Commissioner.113

. However, although California offers a regu-
btory scheme which guards against the _ inherent potential '.abuses . in 
·option trading, it still allows · the beneficial economic effects of com- ·_ 
modity option trading to develop. _Federal legislation to the same ef-_ 
feet is necessary. Although options . may •be bought and or sold in ·.' • 
California,116 such trading is at least temporarily halted in some :..,~·:~--"--. 
states.117 In . addition, although no express prohibition exists in other' -·:-; _;J:~--- · ·. 
·states,118 the potential for the imposition of such . a prohibition un- -
doubtedly exists. Given the clear benefits of option trading," a fed-·: 
eral regulatory scheme which expressly permits such trading must be .. -
de-... iscd and· adopted. .-. , ........ . 

The most objectionable aspect of commodity option trading, as -· 
recently carried on, is the lack of financial stability on the part of the 
leading option dealers. In particular, the underwriters dealing in 

· "naked options" have been most flagrant -in maintaining adequate fi-
n.a:1cial reserves.119 Rather than complete elimination of options, it 
would seem more appropriate, because of their value in facilitating 
commodity trading, i::o to introduce federal legislation which would es-
tablish standards of financial responsibility among option underwriters. __ _'·_ .. 
The legislation should be directed toward -establishing minimum finan-· • 
cial requirements for underwriters, thus insuring that the purchaser's 
option was ·backed by either actual futures contracts or financial re-~ -
serves sufficient to provide the investor ·with funds upon profit realiza-
tion. . Such pro~edures . wo~d virtuaj.ly elimin_ate the objectio~l:>le 

115. California Commodity Law § 41 (Sept. 25, 1973). The commissioner may 
decy an application for or revoke a permit if he finds that the terms of the commod-
ity option contract or the terms of any guaranty thereof are not fair, just, and equita-
ble, or that the manner and method _by which such contracts.. are to be offered ·and 
W!d does · not provide for fair, reasonable, and timely disclosures, or are such as will 
work a fraud upon prospective purchasers. Id. § 41(c)(6) . . See also CAL. ADML"I. 
Coos Ch. 2.9, tit. 10, § 350.545 which provides guidelines as to when a commodity 
option contract will be deem-=d not fair, just, and equitable. Tne section also estab- : 
lishes guidelines for the plan of operation of a commodity option issuer and for the 
met~od and manner of sale of commodity options which should be followed to secure 
a permit. 

116. Although commodity options are permitted to be sold, there has ·been no reg-
i~tration or sale_ of such options since the Act's inception. 

11 i. See note 38 and accompanying te:ct: supra. 
118. New York and Illinois are prime examples. 
119. See text accompanying notes 39-S0 supra. 
120. See text accomp3.nying notes 102-112 supra. 
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'!na.\ed options" since they would insure some form of backing for the 
options. Option trading would then be carried on only in. adequately 
backed options; the investor would receive adequate protection while 
at the same time preserving a valuable commodity trading vehicle. 

• • • • • • • • k • • • • 

The first step necessary for effective ~ederal regulation of the 
cpmmodity option is to bring commodity option underwriters and sales-
men within the jurisdiction of appropriate feder.tl legislation.121 The 
Commodity Exchange Act establishes the basic guidelines and proce-
dures which define the government's role the regulation of com-_ 
modity trading. Its basic purpose is to provide protection for inter-
state commerce in commodities by establishing procedures for "the po- ,_. 
-licing of contract markets and. futures trading- to -prevent market ma-
nipulation and unfair trade practices."12:? Sinc_e commodity option un-
derwriters deal in options which depend upon the commodity market 
for their functional utility and to some extent influence supply and de-
mand for such commodities, 123 it would seem -most • appropriate to 
bring them within the purview of the -Commodity Exchange Act.1:2+ 

A substantive regulation. which would facilitate . c~ntrol over the 
e:'5panding number of option underwriters would be- the-, mandatory 

·registration of such underwriters .. with the Commodity Exchange Au- - ti. 
thority. Registration· would require information concerning the busi-
ness in which the underwriter is, or will be engaged.123 - Among· other 

• . . . ' .. -. 
121. The Commodity Exchange Authority has stated that option trading could be-

come a threat to the financial stability of the commodity markets. See note 91 and 
accompanying text supra: • However, the commodity option contract itself is not the 
target of criticism; it is the abuses carried on · by individuals who engage in the sale 

. of such options that has presented the _commodity industry with problellls. See notes 
39-50 and accompanying text supra.. Therefore, in o~er to correct such abuses, the - . • 
indfviduals who deal in such optio~ must be made subject tQ appropriate federal legi$. 
lation. . . . 

122. l<ROLL&SHISKO,suprariote4~at40 . • --·. ···- -~ > 

123. See text accompanying notes 102-112 supra. 
124. Commodity option underwriter.i could be made subject to the Act by addition -

of a section similar in structure to sections 6d or 6e making it unlawful for futures 
cor:imission merchants or floor brokers to engage in their respective businesses without -
first having registered with· the CEA.. Commodity Exchange Act, 7 U.S.C. • § 6e, 
(1970); 7 U.S.C. § 6d (1970). The section could be directed specifically toward mak-
ing. it unlawful for any commodity option underwriter to offer to sell or engage in the 
sale of a commodity option unless registered with the Commodity E1cchange Authority. 

125. The material to be contained in such registration could be patterned after- . 
that con~ined in the registration forms of commodity futures mercban~ and fl°'1r 
brokers. See generally Commodity Exchange Authority, 17 C.F.R. §§ 1.7-1.15 (1973). 
Among tbe information contained in such registration forms, a report of the. applicant's 
financial condition as of a date not more than three months prior to the dace on which 
registration is filed is required. The commission merchant is also subject to continuing 
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items, information as to the commodity option underwriter's place of 
business, the type _ of activity to be conducted ·or the function to be 
performed by the underwriter, current financial statements, and the 
current make-up of management of such underwriter could be secured _ • 
before business could be commenced. Such information would afford 
the CEA :m opportunity to more closely monitor the status of firms 
entering the option field.12s 

. ~- ::': ! 

In addition, as an on-going r~quirement, Congress could mandate • ': .:.-, . 
the submission of various reports; the authority to determine which ·_ ./·-:· 
reports might be deemed approprifite ·could be vested iii" .the CEA . • -_ ,. -
Providing the CEA with flexible rulemaking power in this area would ;;~ 
allow the Authority to require industry wide reports when such reports 
would help . in focusing on possible areas of industry abuse of market··: 
position or financial status of individual firms. Balance sheets, profit 
and loss statements, and various net capital calculations submitted at 
regular intervals could significantly aid the CEA in overseeing the fi-
n_anciai responsibilities of the commodity option issuers.121 . • -

requirement to file a report of his financial condition as of each June 30 and each 
December 31. Both futures merchants and floor brokers must also prepare a written 
computation of their net worth at least once each month. Whenever such computation 
shows that -the registrant's net worth has declined 20 percent or more from bis net 
worth as shown in the report of his financial condition which he most recently filed 
Vl,;th the CEA, be must immediately notify the CEA thereof. Commodity Exchange-
Autbority, 17 C.F.R. § 1.10 (i973) . . •. - . 

• Similar information is required of commodity option issuers by the California reg-
istration statements. See CAL . .ADMIN. Coos, Subch. 29, tit. 10 § 350.515.3 (1973) . .. 

126. If the Secretary _of Agriculture, at any time, has. reason--to believe that an • 
.issuer has willfully made any false or 'misleading statenrent of a material fact in ·any 
registration application or willfully omitted to state any material fact which is required 
to be stated therein, he bas the power to prohibit contract markets from trading with 
the issuer until a hearing on the suspension of the issuer is conduct::d. Commodity • 
E-<change Act, 7 U.S.C~ § 9 (1970). 

127. The Commodity E.-..::change Act currently allows ·the Secretary of Agriculture 
to require futures commission merchants and floor brokers to make such reports regard-
ing their commodity transactions as the Secretary deems necessary.. Commodity Ex-
change Act, 1 U.S.C. § 6g ( 1970). Congress could enact legislation which would in-
clude commodity option underwriteni with.in the scope of the above section. In addi-
tion, the Commodity E.-..::change Authority could then subject such underwriters to the 
reporting requirements of Part 15 of their regulations. See Commodity Exchange Au-
thority, 17 C.F.R. Ch. 1, pt. 15 (1973 ). The issµer would be subject to suspension 
from trading or revocation of his registration for false or misleading reports filed with 
the Secretary. Commodity Exchange Act, 7 U.S.C. § 9 (1970) and see note 126 and 
ac;:ompaaying text su;,ra. • . • •• 

• Under· the authority of Section 29 of the California Commodity Law, the California 
Corporate Commissioner has promulgated regulations which provide that a commodity 
option issuer must give prompt notification to the Commissioner if his adjusted working 
capital falls below 1:!0 percent of the minimum adjusted working c_apital be is required 
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Although reports need not necessarily be required in _all _ar~as. 
records of various transactions should be required to be kept by optlori. 

• issuers and should be open to investigation by . the CEA. At mini-
• mum, every. commodity option· issuer shouid . be required. to maintain 
records indicating commodity transactions as to each customer, a com- _ 
plete record of all commodity transactions entered into for the account_ 
of the commodity option issuer, and a record of all commodity options 
currently outstanding showing as to each, the position taken, the total 
premium re~ived, and the total obligation thereon.12~ ·:- "-~~ ·.:. • 

_., . ,.. . . .... . . . .... ·-:. ·-,:': ... ~....... . . -
• • Although -administrative monitoring can be quite beneficial, regu-

. lation directed . toward the use and management of tbe.~invested . funds._ 
is probably tlie niost critic~ fa~tor in effective regulation of the ~om-
modity option· industry. ,-The objective is . to· ellniinate commodity op-
tions which are not "covered" by requiring adequate capital to be 
availa.ble upon exercise· of the ·option. Controls can be instituted which 
will sufficiently protect the investor whil~: still · allowing the option un-
derwriter to . carry_ on bis business in an effective and 'prpfi~le man~ 

+ • -~ - • ·-· •-.- - ... - -

• .. • • ... ;·:;~:.. ::,0.. ..... 

... ... • • • • ••• p ' ... -·: • 

The first steps which should be taken are to require all commod-
ity option underwriters to be members of a regulated exchange or con-
tracts market and to require all trades or sales of commodity options . 
to be effected through such organizations.1 :i~ _ ~ince eac~ • major futures _~: 

to maintain. Ca. ADMIN. CODE, Subch. 2:9, tiL 10 § 350.535.l(b) · {1973). He is 
also required to forward to the Commissioner a weekly .. copy ' of daily ·reconciliations 
of segregated customer accounts, showing total premiums received on outstanding op-
tions and the total obligations thereon. Cu.. ADMIN. CooE, Subcb. 2.9. tit. 10 
§ 350.535.l(c) (1973). , -'." .. 

128. Similar to the reporting· requirements, Congr=; coulil' subject :~mmooity ~p-
tion underwriters to record keeping requirements by including them . within section 6g-
of the Commooity Exchange Act whlch.already. est~blishes such· record keeping .require- •• 
ments for ·commission merchants and floor brokers. Records required to be kept by 
the CEA's regulations include daily computation of the amount of money, securities 
and property which must be in-segregated accounts. a monthly statement for the cus-
tomer and a record of t.lie customer's position in each future, a complete record of cash 
commodity· and futures transactions, and records of the customer's name, · address, -and 
principal occu~ation. Commodity Exchange Authority, 17 C.F.R. §§ 1.31, 1.3'2, 1.33. 
1.35, 1.37 (1973) . 

Section 29 of the California Commodity Law authorizes the Commissioner to · re- • 
quire reports; in accordance with such power, the Commissioner bas instituted regula-
tions requiring reports s1milar to those established by the Commodity R~change Au-
thority. See California Commodity Law § 29 {Sept. 25. 1973); Cu.. . ADMIN. Cone 
Subch. 2.9, tit. 10 § 350.535 (1973). .. 

129. If commodity options underwriters are brought within the jurisdiction of the 
Commodity Exchange Act, they will automatically be subjected to section 6h which 
makes it unlawful for any person to conduct a business for the purpose of soliciting 
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exchange operates in conjunction_ with a clearing house, 130 whicq sim- . 
plifies clearing and settlement • of ttartsactions . and ensures . contract 
compliance, all trades by the option underwriter would go through a 
cle.aringhouse, which would match up the trades and clear them. --

_As the option underwriter issues a commodity option contrac~ he 
should be required to forward the pre.iiiitim to the .. Exchange or its ... • • ~- , .. , 
clearing house to be deposited in a separate segregated account main:--.:'-.-.:-,> ··:.-~,:·'.: _ 
tained by the exchange.13~: -~ The premium would not be disbursed to ·:~::':t: ;;,, • ~a. 

the underwrite~ of the option _· until such._ time as .the_'.;option._ is eithei,)~·.;C?I .; 51: 
liquidated, . expired, or exercised. • Since th·e premium. price of a coni: "'!- ,"·'-':-,: ;. : • '-~~ 

modity option contract approximates the margin quotation of the actual •• :. ,. .'" 
futures contract, 13

:i the segregation of ~e: premium into an independ- -.:·~- _ . ,· ,,,:· .. 
ent accouri~ will-in 'effect, ·provide "cover" or "backiri.g" for .the .. option: ·,:~·- -~ ·-

• • ·" .... ... .... • . •• ---., • • i • • - . - • •. • • . - • : • • . ·- • - -

However, · in order to more adequately protect the option investor, . . . 
an additional control should be instituted through which the investor :- . • . .. =· . 
~ill be assured that should · the market" move sufficiently in _his favor _ ·-_ .-- _. • · ·._::_·-:: f-· 
that the segregated premium would not cover his realized profit there - • 
would be additional funds available to do so. A simple clearing house .· .. 
procedure can be used to effectuate sllch a result. . • • • • - .. - • • 

.. . .... ,. . ,,__· :(. , ' ..,,,., l:'~i ... :,·. :_ __ .,.,., . .- : ::, ~•~- - ; • ·: -~a·.~:t 

• As an option ~de~ter enters int~-a sales ·transaction ·through -'•,· ::,·:· ••• ~- • 
or accepting any order for the purchase or sale of any commodity for future delivery· ."J . • •• '. ·_ ••• • 
unless such orders, contracts, or dealings are executed or consummated by or through . • 
a member of a contract market. ·: O>mmodity Exchange Act, 7 U.S.C. § 6h ( 1970). 
To include option underwriters it may be necessary to add .Ja,nguage wliich _woulc},:make 
it unlawful to conduct business for the purpose of soliciting or accepting any order for 

• the purchase or sale, or option to purchase or sell, any commodity for future delivery · 
except .through a member of a contract market. • • . _: , ,· •. • .. 

130. • Senate Bill 2837 would define "clearinghouse" as a "central agency, which 
may be a separate entity or part of an exchange, through which . transactions for the _ 
purch:1Se and sale of futures .contracts are settled- by matching. purchases-with- ·sales." · • •••. • • · 1 
See note 100 supra. : • • _ • 

131. Futures commission merchants are _ currently required to separately account .. : -. • 
• for ·customer's funds and are prohibited from ·commingling such segreg~ted funds with 
their own funds. Commodity Exchange Act, 7 U.S.C. § ·6d (1970): The Commodity 
Exchange Authority bas also established regulations which set out the exact manner 
in which such segregated accounts must be held. In addition, they clearly delineate 
the rights of the commission merchant in relation to use of the money, securities, or ·· 
property of the customer, and the interest which may be earned thereon. Com.'llodity 
Exchange Authority, 17 C.F.R. § § 1.20-1.30 (1973 ). Subjecting commodity option is-
suers to the same type of obligations would adequately insure the preservation of the 
commodity option purchaser's investment . , 

California has instituted similar controls which are applicable to commodity option 
issuers. See California Commodity Law § 30 (Sept. 25, 1973); CAL. AoMIN. Coos 
Subch. 2.9, tit. 10, § 350537.2 (1973). 

132. See note 19 and accompanying text supra. 
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the exchange, the clearinghouse wifi record the transaction terms-
premium; striking price, option term, etc; -: If the ·account of each· op- •• 
tion firm is kept separate, the current outstanding position of the op-
timt firm can be ·creterrilin:ed· ·at any given point by a summarization • 
of his total individual transactions. The outstanding position of the 
option· firm ·can then be measured ·against the ct.i.r_rent market pri'.ce • 
of the underlying futures contracts and a net profit or loss position 
can be determined.133 If the net loss position of the option under-· • 
writer exceeds the amou_nt of funds in his segregated premium _ac-
count, the underwriter should be required to submit a check for the 
amount of •• excess of loss ·over premium segregation to the clearing 

-house before: the opening of the market the following· day. ··These 
funds would also be deposited and credited to the segregated premium 
account of the option issuer. Such a procedure on a daily basis would 

__ assure . Jhe option _investo_r that. at .aU, ~es cl tiring the term _of his op-
tion there was sufficient capital to meet any profit he might realize._ 

As a corollary measure, Congress _could provide that the _exchange-
would . guarantee to promptly meet the obligations arising under any 
outstanding commodity option in the event of a default by the under-
writer. The guarantee could provide for payment in • full of . all 
amounts due,' or delivery of the commodity.futures contract at the e1ec_-
tion of the option holder. In tum, the exchange could fund such a 
guarantee by requiring that each member of the exchange deposit, and • 
keep deposited with the exchange indemnity bond in some prede-· 
termined amount. ·,-, .. , .. 

• 1-7 •• 

The final step in assuring financial responsibility is a minimum 
capital requireinent for each underwriter. Although minimum capital 
requirements designated by . other federal legislation are generally • 
quite low, 13-4 . such ·requirements ,vould ·seem· to· provide somewha_t o~. 
a buffer between total insolvency of the option dealer and the investor. 
It can also provide an indicator that business ope-rations should be 
more closely monitored when the capital of the firms begins to ap-
proach the minimum capital requirement. A requirement that a com-
modity option underwriter shall have, and maintain a net ~orking cap-

133. The net profit or loss position is not a recogi'!ized profit or loss at this point 
since the options are still outstanding; it is merely a measure of current paper profit • 
or loss. 

134. The SEC places various net c_apitaI requirements upon its brokers and dealers . 
ranging from $2,500-$25,000 depending upon when the_ broker or dealer registered and _ 
how he conducts his busines.s. See SEC Reg., 17 C.F.R., § 240.l5c3-l (1973). 
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it:il of at least $50,000 lil!ght provide· a reasonable measure · of safety 
while at the same time causing minim.~,.capital tie-up to the under-
,~r'Titer.1::s 

Subjecting com.inoclity ·option undenvriters to the aforementioned 
regulatory measures should sufficiently curtail the abuses .which have 
been connected with the sale of naked commodity options. In addition. 
the CEA, conscious of the current abuses, can initially ~onitor such 
underwri!ers m9re closely than it would its other "regulatees." . A 
combination of the two approaches should be sufficient to adequately _ 
protect commodity option investors while ·maintaining the economic 

· benefits to be gained from commodity option trading.136 • 

135. Futures commission merchants must currently comply with minimum fina,n-
cial requirements established by tl:e CEA: N.-o ccmmission merchant may be registered 
un!ess he has adjusted working capital · equal to or in excess of the greater of ( 1) 
S10,000 or (2) the sum of specified safety factors plus five percent of the commission 
merchant's aggregate indebtedness. Commodity Exchange Authority, 17 C.F.R. § 1.17 
(b) ( 1973 ) . . In the case of o~n futures contracts held in customers' accounts carried 
by tl1e commission merchant, the safery factor is one-half of 1 percent of the market 
vaiue of the greater of either the total long or total short futures contracts in each 
commod:ty. Id. § l.17(e). In the C3.SC of open futures contracts held in proprietary 
accounts carried by the commission merchant the safety factor shall be 10 percent of 
tht: market value of the greater of either the total long or total short futures contracts 
in each commodity. The \enn "proprietary account" includes any account directly or 
indirectly owned or contro,led by the commission merchant or anyone affiliated with 
such merchant. Id.§ 1.17(f). 

California imposes similar requirements upon commodity option issuers except that 
the adjusted working capital minimum is SI00,000 or the sum of the safety factors plus 
IO percent of the issuer's. aggregate indebtedness, whichever is greater. CAL. An.'.\.f!N. 
CooE, Subch. 2.9, -tit 10, § 350.537.4 (1973). See.also"id.-~ 350.537(c) and (d). 

136. If Congtes., were . to reasonably find that the sale of commodity option con-
tracts is susceptible to speculation, manipulation and control, affecting market prices 
of fumre contracts in such a way as to cause a direct burden on and interference with 
interstate commerce, it could legislate regulat:ons for the protection of such commerce;. 
See Board of Trade v. Olsen, 262 U.S. 1 (1922) holding that Congress had the power 
to provide for placing grain boards of trade under federal supervision as "contract mar-
kets." Congress bas the constitutional responsibility for con_trol __ of interstate com-:. 
merce; consequently, state courts would not be permitted to decide whether Congress• 
authorization for and regulation of commodity option contracts was appropriate. Cj. 
Albers v. Lamson, 330 lll. 35 (1942); Goffe & Carkener, Inc. v. Henneberger, 132 
Kan. 2 i l ( 193 l). However, even if Congress did enact legislation reguiating the sale 
of commodity options, it would not so cccupy and preempt the field as to deprive the 
state of authority to regulate trading in commodity options, e:(cept to the extent that 
the state regulations conflicted wirh the federal regulations. See Rice v. Board of 
Trade, 331 U.S. 247 (1947) {state regulations, promulgated bl!t unadopted, cannot be 

• deemed to conflict with fedual regulattons and any claim of supersedure is premature). 
Therefore, unless the California Commodity Law directly conflicted with the provisions 
of the fetleral leg:slatior., the state's regulation of commodity option sales could coexist 
with that of the bderal system. 

:, 

_; 
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• VII. CONCLUSION 

Commodity option contracts are a beneficial means of transferring the - • 
risk involved in • commodity ownership to those most willing cope . 
with such risks. Commodity options should be permitted to be utilized •• .• 
because they are valid investment devices. However. it is imperative 
that a viable means of control over the sale of such options be insti- _ • . 
tuted. State attempts at regulation of commodity options by deeming 
such options to be "securities" seem to be inappropriate inasmuch as . 
they do not necessarily involve undue reliance upon the efforts of oth-

• ers to realize a profit nor an investment in a common ·enterprise. Cur- _ 
rent proposed federal legislation tends to either fall short . of providing . • 
the control needed, or extends to a ,total prohibition of all commodity , 
option trading. _A more realistic __ approach would be to permit the .use -·-. 
and trading of commodity options, to subject the sale of such optioD.3 • 
to the regulatory provisions of the Commodity Exchange Act, and to • • __ 
provide additional legislation which would assure the financial respon- : 
sibility of the members of the commodity option industry. • . . 

.••. ·--,~-- •. - , 
: RichardA~ Kneievich •. a 
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Re: The Commission on Raw.Materials Shortages 

Bureau of Mines suggestions: 

As Executive secretary -

Dr. Walter R. Hibbard, Vice President 
Owens-Corning Fiberglass, Toledo, Ohio 
(formerly Director Bureau of Mines) 

Dr. Earl P. Hayes, Consultant (formerly Chief 
Scientist BuMines) Washington, D.C. 

Dr. Joseph W. Berg, Jr., Executive Secretary, Div. Earth Sciences 
National Academy of Sciences,Washington, D.C. 

As Members of the Commission -

Mr, Charles D. Michaelson, President, Metal Mining Div, 
Kennecott Copper Company, New York, New York 

Mr. Charles F. Barber, Chairman (or Simon D. Strauss, Executive Vice President) 
American Smelting & Refining Co., New Yo.rk, New York 

Mr. Ian MacGregor, Chairman 
AMAX, Inc., New York, New York 

Mr. Eric A. Walker, Vice President 
Alcoa, Pittsburgh, Pennsylvania 

Mr. E. B. Leisenring, Jr., President 
Westmoreland Coal Co., Philadelphia, Pennsylvania . 

Mr. Frederick G. Jaicks, Chairman 
Inland Steel Company, Chicago, Illinois 

Mr, John P. Weir, President 
Paul Weir Company, Chicago, Illinois 

Mr, George E. Kruger, Vice President 
Chase Manhattan Bank, New York, New York 

Mr. Gordon Haworth, Vice President 
Continental Illinois National Bank, Chica·go, Illinois 

Dr. Elburt F. Osborn 
Carnegie Institution, Washington, D,C. 
(also Chairman of Panel on Mineral Resources, 
National Academy of Sciences) 

Dr. James E. Boyd (formerly Executive Director of 
National Commission on.Materials Policy) Washington, D.C. 

Mr. Jerome L. Klaff, President 
H. Klaff and Company, Baltimore, Maryland 
(formerly Chairman, National Comaission on Materials Policy) 



Dr, Fredrick C, Kruger, Head, Dept. -of Earth Sciences, 
Stanford University, Stanford, California 

Dr, Earl H, Beistline, Executive Officer 
University of Alaska, Fairbanks, Anchorage 

Dr, Stefan Boshkov, Chairman, School of Mines 
Columbia University, New York, New York 

Dr, William .B, _ Dresher, Dean, College of Mines 
University o~ Arizona, Tuscon, Arizona 

Mr, Joseph P, Brennan 
National Coal Association, Washington, D.C, 
(formerly Director Research, United Mine Workers) 

Mr, Thomas N, Bethell, Research Director 
United Mine Workers of America, Washington, D,C, 

Mr. Marion Clawson, President 
Resources for the Future Inc,, Washington, D.C, 

•• Ron, Wayne Aspinall (formerly Congressman ·from Colorado) senator 
Hon, Alan Bible/from Nevada (retiring) 
Hon, Gordon C, Allott (formerly Senator from Colorado) 
Hon, Julia Butler Hansen, Congresswoman from Washington (retiring) 
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i!dSes&ion } SENATE { REPORT 

No. 93-119-1 

CO:\DIODITY FUTURES TRADING COMMISSION ACT 
OF 1974 

SEPTE!.IBER 30, 1974.-0rdered to be printed 

)fr. TAL:lllDGE, from the committee of conference, 
submitted the following 

CONFERENCE REPORT 
v.f.11 

[To accompany H.R. 13113] 

The committee of conference on the disagreeing votes of the two 
Houses on the amendment of the Senate to the bill (H.R. 13113) to 
amend the Commodity Exchange Act to strengthen the regulation of 
futures trading, to bring all agricultural and other commodities 
traded on exchanges under re~ation, and for other purposes, having 
met, after full and free conterence, have agreed to recommend and 
do recommend to their respective Houses as follows: . 
. That the House recede from its disagreement to the amendment of 
the Senate and agree to the same with an amendment as follows: 

In lieu of the matter proposed to be inserted by the Senate amend-
ment insert the following: • 
Tltat thi<J Act may be cited as the "Oommodity Futures Trading Oom-
rnissi.on Act of 1974" . 

• TITLE I- OOJ111fODITY FUTURES TRADING 
OOilJMISSION 

SEc. 101. (a) Section 2(a) of the Oommodity Exchange Act, as 
amended (7 lJ.S.O.!J,4),isamended- . 

( 1) By inse1·ting " ( 1)" after the subsection designation. 
(Z) By striking the la,st sentence of section !J(a) and vnserting in 

lieu thereof the foll.owing new sentence: "The -words 'the Oommission' 
sha.ll mean the Oommodity Futures Trading Oommisswn established 
under paragraph (93) of this subsection." 

(3) By adding at the end thereof the folwwvng new paragraphs: 
"(,g) There is hereby estabUshed, as an independent agency of the 

United States Government, a Oommwdity Fut·w·es Trading Oommis-
(1) 

3.'~-010 
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sion. The Commission shall be composed of a Chainnan and four other 
Commi,ssionera, who shall be appointed by the President, by and wi,th 
the admice and consent of the Senate. In nominating pe1wons f01· ap-
po-intment, the President shall seek to establish and maintain a bal-
anced C01Wmi,ssion, including, but not limited to, persons of demon-
strated knowledge in futures trading or its regulation and perso-ns of 
demomtrated know"ledge vn the production, m~rchandi.nng, processing 
or distribution of one or more of the c01nmodities o-r other goods and 
articks, services, rights and interests covered by this Act. Not mm•e 
than three of the members of the Commission shall be members of the 
same political party. Each Commissio-ner shall hold office for a term of 

• five years and until, Ms successor is appointed and h.a-!J q:ua,lified, ex-
cept that he shall not so continue to serve beyond the expiration of 
the next session of Congress subsequent to the ex7nratwn of su:id 
fixed term of office, and except (A) any Commissioner appointed to 
fill a vacancy occurring prwr to the ea:.pi,ration of the term for which 
Ms predecessor 'Was appointed shall be appointed for the remainder 
of such term, and (B) the terms of office of the Commissioners first 
taking office after the enactment 'of this paragraph shall expi,re as 
designated by the President at the time of nominatfon, one at tlte 
end of o-ne year, one at the end of two years, o-ne at the end of three 
yea.rs, one at the end of fo-ur years, and o-ne at the end of five years. 

"(3) A vacancy in the Commission shall not impair the right of the 
remaining Commissioners to e3:ercise all the powers of the Comnnission. 

"(4) • The Comnnission shall have a General Counsel, who shal,l be 
appointed by the Commissfon. mnd serve at the p"leasu1·e of the Com-
m.ission. The General, Co-unsel shall repo-rt directly to the Oomnni,ssion 
and serve as its "legal advisor. The Commissionshal,l appoint such other 
attorneys as may be necessary, in the opi,nion of the Comnni.ssion, to 
assi,st the General, Coumel, represent the Commission in all discipli-
nary proceedings pending before it, represent the Comm.i,ssion i'n coitrts 
of law whenever appropriate, assist the Department of Justice in han-
dling litigation concerning the Commission in courts of law, and per-
form such other "legal duties and functions as the Cmnmission may 
direct. • 

"(5) The Commission shall have an Executvve Director, who shal,l 
be appointed by the Commission, by and with the ad-vice and consent 
of the Senate, and serve at the pleasure of the Commi"lsion. The Execu-
tive Directo-r shall report directly to the Commission and perform 
such functions and duties as the Commi,ssion may prescribe. 

'~(6) (A) Except as otherwise provided in thi.s paragraph and in 
paragraphs (4) and (5) of this subsection, the executive and admini,s-
trative functions of the Commissfon, including functions of the Com-
mis.Yion 'with respect to the appointment and supervision of personnel 
employed under the Commission, the distribution of business among 
such personnel and among administrative 1mits of tlze Commission. 
and the itse and expenditure of funds, shall be exercised solely by tl1e 
Chairman. 

"(B) In carrying out any of his functions under the provisions of 
this paragraph, the Chairman shall be goverMd by general policies 
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of the OommiBsion and by 81.l,Ch regulatory decis-ions, findings, and de-
terminatiom as the Commission may by law be authorized to make. 

"(0) The appointment by the Chairman of the heads of major ad-
ministrative wnits under the Commission shall be subject to the ap-
proval, of the Commission. • 

"(D) Perso-nnel employed regularly and full time in the immedi-
ate offices of Commissioners other than tl1e Chairman shall not be 
affected by tlw provisions of this paragraph. 

"(E) There are hereby reserved to the Commission its functiom 
1with respect to revising budget estimates and 'l.oi.tli respect to deter-
mining the distributiO'll of appropriated funds according to maj01' 
programs and purposes. •. 

' ' ( F) The Oliairman may from time to time malce such 'fYl'01.-isions 
as he shall deem appropriate authorizing the performance by any 
officer, employee, or administrative 'ttnit under lus jurisdiction of any 
functU>'!Ut of the O hairman under this paragraph. 

"(7) No Commissioner or employee of the Commission slwll accepi 
employment or compensation from any person, excliange. or clearing-
house subject to regulation by the Commission under tlti.; Act during 
his term of office, nor shall he participate, directly or indirectly, in 
any contract market operatiO'fls or transactions of a character 81.1,bjece • 
to regu'lation by the OonvmiBsion. 

"(8) The Commission shall, in cooperation with the Secretary of 
Aqri.culture, establi-~h a separate office within the Department of Agri-
culture to be staffed with employees of the Commission fo-r the purpose 
of maintaining a liaison between the Commission and the Department 
of Agriculture. The Secretary sliall take sucli steps as maJI be necessary 
to enable the Commission to obtain informatio-n and utilize ttucli serv-
ices and fac{lities of the Department of Agriculture as may be neces-
sariJ in order to maintain effectively such liaison. In addition, the 
Secretary sh.all ap_point a liaison officer, who shall be an employee of 
the Office of the Secretary,;or the purpose of maintaining a liaison 
between the Department ·o Agriculture and the Commission. The 
Oommis:non shall furn-ish such liaiso-n officer appropriate office space 
,within the offices of the Oomm-ission and shall allow such liaison officer 
to attend and observe all deliberations and proceedings of the· 
Commission. 

" ( 9) (A) W lienever the O ommission submits any budget estimate or· 
request to the President or the Office of M anavement and Budget, it 
shall concurrently transmit copies of that estimate or request to the 
House and Senate Appropriations Committees and the House Com-
mittee o-n Agriculture and the Senate Committee on Ag1iculture ancl 
Fo-restry. 

"(B) Wh.enever the Commission frarismits any legislative recom-
mendations, or testimony, or comments on legislation to the President • 
or the Offl,ce of lit anagement and Budget, it shall concur1'ently transmit 
topies thereof to the House Committee on Agriculture and the Senate 
Committee on Agriculture and Forestry. No officer or agency of the 
United States shall have any auth01ity to require the Commission to 
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S'ubmit its legislative recommendations, or testimony, or comments on 
legislation to any offece1· or agency of the United States for approval, 
comnumts, or 1·eview, prior to the submission of sucl,,recomJl1Umdations, 
testimony, or comments to the Congress. In instances inwhicl,, the Com-
'lnissirm •voluntarily seeks to obtain the comments. or review of any 
offz'cer or agency of the United States, the Commission shall include a 
desc1·iption of sue!,, actfrms in its legislative recommendations, testi-
nwny, 01· comments on legislation wl,,icl,, it transmits to the Congress. 

"(10) The Commission sl,,all have an official seal, which shall be 
judiciaU.y noticed. . . 

"(11) "The Commission is authorized to promulgate such rules and 
regul.ati0n8 <M it deems necessary_ to govern the operating procedures 
and conduct of the business of the Commission." 

(b) Section n of the Commodity Exchange Act, as amended (7' 
U.S.C. 16), is amended by striking such section and inaerting in lieu 
thereof the following: 

"SEc 1:3. (a) The Commi,asi<m may cooperate with any Department 
or agency of the G01Jemment, any State, territ6r1J, di,strict, or posses-
sion, or depa1·tment, agency, or political subdivision thereof, or any 
person. 

"(b) The Commi.~sion shall have the authority to employ such in-
vestigators, special experts, Administrative Law Judges, cler'!..·s, and 
other employees as it may from time to time fi,nd necessary for the 
p,·opei· 7,erformance of its duties and as ma'!/ be from time to time 
<tppropriated for by Congress. The Commission may employ experts 
and con~ultants in accordance with section 3109 of title /j of the • 
United States Code, and compensate such persons at rates not in excess 
of the maximum daily rate prescribed for GS-18 under section 633~ of 
title 5 of the United States Code. The Commission sl,,all also ha'!-·e 
authority to make and enter into contracts with respect to all matters 
which in the judgment of the Commission are necessary and appropri-
ate to effectuate the purposes and provUJions of this Act, including, 
but not limited to, the rental of necessary space at the seat of Govern- • 
ment and elsewhere. 

" ( c) All of the expemes of the Conwnissioners, inc"/;u,ding all neces-
sary e;vpenses for tramportation i-ncurred by the1n, while on official 
business of the Oommission, shall be allowed and paid on the presenta-
tion of itemized vouchers therefor approved by the Commission. 

"(d) The1·e are hereby authorized to be appropriated to carry out 
the 1>roi,isio·ns of this Act such SUTM as may be required for the fiscal 
year e1uling J·une SO, 1975, for the fiscal year ending June 30, 1fn6, for 
the fiscal year ending June 30, 1977, and for the fiscal year ending 
June 30, 1978." . 

SEc. 102. (a) Section 5314 of title 5 of the United States Oode is 
ame11ded by adding at the end thereof the following new pararraph: 

"(60) Chairman, Commodity Futures Trading Commission." 
(b) Section 5315 of title 5 of the United States Code is amended by 

adding at the end thereof the following new parar;raph: 
"(100) Members, Commodity Futures Trading Commission." 

(c) Section 5316 of title 5 of the United States Code is amended by 
adding at the end thereof the following new paragraphs: 

"(135) General, Counsel, Commodity Futures Trading Com-
mission. 
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"(136) Exeautive Director, Commodity Futures Trad-ing Com-
mission." 

SEc.103. The Commodity Exchange Act, as amended, is amended-
(a) By striking the word "Searetary" and the word.y "Secretary of 

Agriault-itre" wherever sucli words appear therein ( except whei'e the 
icords "Secretary of Agrieultw·e" fi1·.st appear in section 5 (a) (7 
U.S.C. 7) or where said words woitld be stricken by subsection ( b), 
( c), or ( d) of this section) and by intJerting in lieit the1·eof the 1Mrd 
"Commisswn''. . 

(b) By striking the words "the Secretary of Agric-ultw·e or" wlier-
ece1• they appem· in the phrase ,:the Secretary of Agricultw·e or the 
Commission". 

(c) By striking the words "the Secretary of Agrimtlture, who shall 
thereu,pon notify the othe1• members of" from, section 6(a) thereof 
(7 u.s.c. 8). 

(d) By striking "the Secretary of"Agrieultu.re (or any person des-
i9nated by him)," from section 6(b) thereof (7 U.S.C. 15). 

(e) By striking the word "he", "his", or "He" wherever such 'word 
i.s 1.1sed therein to refe1· to the Secretary of Agrieultwre, and by in-
serting in lieu thereof the word "it", "its", or "It", respectively. 
· (/) By striking the words "United States Department of Agricul-
t1.1,re" and "Department of Agriculm.we" where·ver they appear therein 
and by inserting in lieu thereof the word "C01nmis.sio-n". : 

(g) By inserting in section 5(a) (?' U.S.C. ?') after the.words "Sec-
retary of Agriculture" where the same first appear there1n the 1.cords 
"01• the Commi,.<1sion''. 

SEC. 104. All of the personn(!l of the Commodity Exchange Au-
thority, property, records, and unexpended balanne of appropria-
tions, allocations, and other funds employed, 'Used, held, a-1:ailahle, or 
to be made available in connection with administration of the Com-
modity Exchange Act shall be fran.<Jferred to tlie Comniodity Futw·es 
Trading Commission upon the effecth;e date of this Act. 

SEC. 105. Section 8 of the Commodity Exchange Act, a8 amended 
(?' U .S.C. W, JB-1), i8 amended by adding at the end thereof the 
following new parag·raplu: 

"The Commission shall submit to the Congress a 1.critten 1·eport 
w·itldn one hundred and twenty days after the end of e,ach fiscal year 
detailing the operatior,,J of the Commi88ion during such fi.<Jcal year. 
The Commission shall include in 8Uch rep01·t such inf01mation, data, 
and recommendations for further legislation as it may deem ad-i;isable 
_with respect to the adrninistration of thi.<J Act and its powers and func-
ti01UJ vmder tliis Act. 

"The Comptroller Gene1·al of the United States shall conduct 1·e-
dews and audit8 of the Comrnis.<:ion and make reports thereon. For 
the purpose of condiwting s·uch reviews and audits tlte Comptroller 
r:eneral shall be furnished S'Uch information rega.nlinr, the power8, 
duties, organizations, transactions, operations, and actfr·ities of the 
Commis-~ion a.'J he may require and he and his! duly auth01izrd rep-
1·e.<Jentatives shall, for the purpose of secvring such i11fonnat-io11, have 
(!.cces,'J to and the right to exc11ni.ne any boolcs, documenf.<J. papers. or 
renord.'J of thP Commis8ion except that in his reports tlze Comvtroller 
r:eneral. sball not inr:lude data and information wMch ·would sepa-
;•ately disclo8e the busines.~ tran.<Jortirm.,'l of any person and trade sem·ets 
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or na:nies of customers, al,though such data shall be provided u1Jon 1·e-' 
quest by any committee of either House of Congress acting within the 
scope of its jwisdiction." • . 

SEc. 106. The Commodity Excliange Act, as amended, is amended 
by adding at the end thereof the following new section: 

"SEc.14. (a) Any person complaining of any violation of any pro-
vision of this Act or any rule, regulation, or 01·der therewnder by any 
person 1·egistered under section 4d, 4e, 4k, or 4m of this Act may, at 
any t-ime within two yea1'8 after the· cause of action accrues, apply to 
the Commission by petition, which sliall briefiy state the facts, where-
up011, if, ·in the opinion of the C01nmis8'ion, the facts therein contained 
wa1·rant snch action, a copy of the complaint thus made sltal,l be • 
forwarded by the Com-miss-ion to the 1·espondent, who shall be called 
upon to satisfy the compla-int, or to answer it in writing, witltin a 
reasonable time to be prescribed by the Commission. 

"(b) If there appea1· to be, in the opinion of the Commission, any 
reasonable grounds for investigating any com1Jlaint made under this 
section, the Commission shall investigate such co1nplaint and may, if 
in its opinion the facts •warrant such action, have said complaint served 
by 1·egMte·red ma-il or by certified mail or otherwise on the respondent 
and afforcl such person an oppo1·tunity for a hearing thereon before 
an Administrative Law Judge designated by the Commis!Jion in any 
place in 'l.oldch the said person is engaged in buB'iness: Provided, That 
in cmnplai-nts where-in the amount claimed as damages does not exceed 
the sum of $f,.500, a hearing need not be held and proof in support of 
the complaint 'and in support of the 1·espondent's answer may be sup-
plied in the form of depositions or verified statements of fact. 

"(c) Afte1· opportunity for hearing on complaints where the dam-
ages claimed exceed the sum of $2,500 has been provided or waived 
and on complaints whe1·e damages claimed do not exceed the sum 
of $2,500 not reqttiring hea1·ing as provided herein, tlie Commission 
shall deternzine whether or not the respondent has violated any pro-
vision of this Act or any rule, regulation, or order thereunder. 

" ( d) In case a complaint is made by a nonresident of the United 
States, the complainant shall be 1·equired, be/ ore any formal action 
is taken on his complaint, to fumish a bond in double the amount of 
the claim conditioned upon the payment of costs, incfuding a reason-
able attorney's fee for tlte respondent if the respondent shall prevail, 
om.d any reparation award that may be iYaued by the Commission 
against the complainant on any coiinterclai·m by respondent: P·ro-
vided, That the Commission shall have authority to •waive the furnish-
ing of a bond by a complainant who is a resident of a country which 
permits the filing of a. complaint by a resident of the United States 
without the .furnishing of a bond. 

"(e) If after a liem·ing on a complaint made by any person under 
subsection (a) of this section, or without hearing as provided in sub-
sections ( b) and ( c) of this section, or upon failure of the party com-
plained against to an.swe1· a complaint duly seri:ed within the time 
prescribed, or to appear at a hearing after being duly notified, the 
Oommis.sion determines that tlie respondent ha,,;; violated any pro-
vision of this Act, or any rule, regulation, or order thereunder, the 
Commission shall, 1f.nless the offender has already made reparation 
to the pe1·s01i e<>rnplai-ning, determine the amount of damage, if any, 



to which such pe1'8on is entitled (UJ a result of such "Violation and shall 
make an order directing the offender to pay to such person complain-
ing such amount on or before the date fo.ced in the order. If after 
the respondent has filed Ids o:ns-wer to the -com,plaint, it appears therein 
that the respO'll.dent has admitted liability for a portion of the amount 
claimed in the complaint as damages, the Commission under such 
rules and regulations as it shall prescribe, unless the respO'll.dent has 
already made reparation to the person cornplaining, may issue an 
order directing the respondent to pay to the complainant the undis~ 
puted amount on or before the date fixed in the order, leaving the · 
respondent's liability for the disputed amount for subsequent deter-
mination. The remaining_ disputed amount shall be determined in the 
same manner and under the same procedure as it would have been deter-
mined if no order had been iss-ued by the Commission with respect 
to the undisputed sum. 

"(/) If any person against whom an award has been m{J,(_le does not 
pay the reparation award within the time speci.fied in the Commission's 
order, the complainant, or any person for whose benefit such o,rder '1.oas 
ma.de, 'within three yea.rs of the date of the order, may file a certified 
copy of the order of the Commiss-ion, in the district court of the 
lJ nited States for the district in which he resides or in which is located 
the principal pla,ee of busines,<J of the respmuient, for enforcement of 
such reparation award by appropriate orders. The orders, writs, and 
processes of such district coitrt may in such case run, be served, and be 
1·eturnable a'T//ywhere in the United States. The petitioner shall not be 
liable fO'J.4 costs in the district court, nor for costs at any subsequent state 
of the proceedings, unless they accrue upon his appeal. If the petitioner 
finally prevails, he 8hall be allowed a reasonable attorney's fee, to be 
taxed and collected as a part of the costs of the suit. Subject to the right 
of appeal under subsection (g) of this section, an order of the Com-
mission awarding reparations shall be final and conclusive. 

"(g) Any order of the Commission entered hereunder shall be re-
1·ieioabl-e on petition of any party aggrieved thereby, by the United _ 
States Court of Appeals for any circuit in which a hearing was held, or 
if no hearing was held, any ci.rcuit in which the appellee is located, 
'l.r,nder the procedure provided in paragraph ( b) of section 6 of this A.ct. 
Such appeal 8hall not be eff ecti·1.:e unless within 30 days from and after 
the date of the reparation order the appellant also files with the clerk 
of the co·urt a bond in double the amount of the reparation awarded 
ogainst the appellant conditioned upon the payment of the judgment 
entered by the court, phtB inte1·est and costs, iMluding a reasO'll.able 
attorney's fee for the appellee, if the appellee shall prevail. Such bond 
shall be in the form of cash, negotiable securities having a market value 
at least equivalent to the amoitnt of bond prescribed, or the undertak-
ing of a surety company on the app1·oved list of sureties issited by the 
1'1·easury Department of the United States. The appellee shall not be 
liable for costs in said court. If the appellee p_revails, he shall be allowed 
a reasonable attorney's fee to be tamed and collected as a part of his 

' 
" ( h) Unless the registrant against whom a reparation order has been 

issued shows to the sati'!!faction of the Commission within fifteen days 
from the expfration of the period allowed for compliance with such 
order that he has eithe1· taken an appeal as herein authorized or has 
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made payrnent in full as 1·equired by such 01'der, he shall be prohibited 
from trading on all contract markets and his 1-ep-istration shal,l be sus-
pended automatically at the ew-piration of such fifteen-day period until 
.lie shows to the satisfaction· of the CommiJJsion that he has paid tlie 
amount therein specified with interest thereon to date of paynient: 
PrO'IJided, That if on appeal the appellee prevails or if the appeal is 
dismissed the automa.tic prohibition again.'Jt trading and suspension of 
1•egistration shall become effective at the expiration of thirty days 
from the date of judgment on the appeal, but if the judgment is stayed 
by a court of competent jumdiction the suspension shall become effec-
tive ten days after the expiration of such stay, unless prior thereto the 
judgment of the court has been satisfied. • 

" ( i) The prO'IJisions of this section shall not become eff_ective until 
one year after the date of its enactment: Provided, That claims which 
arise within nine months immediately prior to the effective date of this 
section may be heard by the Commisswn, after such one year period." 

Sio. 107. The Commodity Exchange Act, <M amended, is amended 
by adding at the end thereof the following new sectwn: 

"SEo. 16. The Commission shall take into CO'Tl.sideration the public 
interest to be protected by the antitrust laws and endeav01' to take 
the least anticompetitive means of achieving the objectives of this Act, 
as well as the policies and purposes of thiJJ Act, in issuing any 01'der 
or adopting any Commission rule 01' regulation, or in requiring or 
approving any bylaw, rule, or regulation of a contract market or regis-
tered futures association established pursuant to section 17 of this 
Act." 

TITLE /I-REGULATION OF TRADING AND EXCHANGE 
ACTIVITIES 

SEo. fOJ. Sectfonf(a) of the Commodity Exchange Act, as amended 
(7 D.S.C.f,4),isamended-

( a) By striking after the word "eggs/' the word ''onions,". • 
(b) By striking t'he period at the end of the third sentence of the 

section and substitutinv therefor the following: ",· and all other goods 
and articles, except oniO'Tl.s a.~ provided in Pnblic Law 85-839, and all 
services, rights, and interests in which cont?-acts for future delivery 
are presently or in the future dealt in: Provided, That the Com;mis-
sfon shall have exclusive jurisdiction with re7ect to accounts, o,gree-
ments ( including any transaction which is o the character of, or is 
commonly known to the trade as, an 'option\ 'privilege', 'indem,nity', 
'bid', 'offer', 'put', 'call', 'advance guaranty', or 'decline guaranty'), 
o.nd transactiO'Tl.s involving contracts of sale of a commocUty for future 
delivery, traded or executed on a contract market designa,ted pursuant 
to section 5 of this Act or any other board of trade, exchange, 01· mar-
ket, and transactions subject to regulation by the Commission pursuant 
to section f17 of the Commodity Futw·es Trading Commission Act of 
197 4: And prO'IJided further. That, except as hereinabove provided, 
nothing contained in this section shall ( i) .mpersede or limit the juri.,-
dietion at any time conferred on the Securities and Excha,nge Commis-
sion or other regulatory attthorities under the laws of the United 
States or of any State, or (ii) restrict the Securities and Exchange 
Comm,ission and such other authorities from, ca.rrying out their duties 
and re.,ponsibilities in r1ccordance with such latcs. Nothi11g in tlii,, .,ec-
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tion slwll s-uperseile or limit the jurisdiction conferred on courts of 
• the United States or any State. Nothing in thir; Act shall be ileemed 
to govern or in any way be awlicable to transactiontJ in foreign 
cu1"rency, security warrants, security rights, resales of in.r;tallment 
loan contra,cts, repurcha8e options, [l_O'Vernment securities, or mort-
gages and murtgage purchase commitments, unles.r; such transMtions 
in11olt•e the sale thereof fm· futw·e ilelivery conil1.wted on a board of 
trade" 

SE~. 1302. Sectioni(a) of the Commodity Exchange A.ct, as amended 
(7 U.S.C. 2, 4), is mnendeil by adding at the end of paragraph (1) 
the following new sentences: "The term 'commoility trading adviso1·' 
sltall mean any person who, for compensation or profit, engages in 
-1:he business of aw1:ising others, either directly or thr01.igh pub-
lications or writings, as to the value of commodities or a.r; to the ad-
visability of trading in miy commodity for futil1'e delivery on o·r sub-
ject to the rules of ariy contract marl,:et, 01· who for compensation 
or profit, and as part of a. regular business, issues or promulgates 
analyses or reports concerning com,,nodities; but does not i-nclude 
(i) any bank or trust company, (ii) any newspaper rep01·te1·, news-
paper columnist, newspaper editor, lawyer, accountant, or teach-
m·, ( iii) any fioor broker or futitres. commission merchant, (iv) tlie 
pttblisher 01 any bona fide newspaper, news magazine, or busi·n.es8 
01• financia publication of general and regular circulation includ-
ing their employees, ( v) any. contract market, and ( vi) such other 
persons not within the intent of this definition o.<J the CommisJJion 
may spemyy by rule, regulation, or oriler: Provideil, That the fur-
nis'!iing o such services by the foregoing persons is solely incidental 
to the conduct of their business or profess-ion. The term 'com;,nodity 
pool operator' s'hall mean any person engaged in a bus-iness wMch 
is of the nature of an investment tru-Bt, synilicate, or s-imilar form of 
enterprise, and who, in connection therewith, solicits, accepts, or re-
ceives .from others, funils, securities, or J>roperty, either directly or 
th1·ough capital contributions, the sale of stock or other forms of se-
curitie.~, or otherwise, for the purpose of trading in any commodity 
fo1· future ilelive171 on or subject to the rules of any contract mark·et, 
but does not include s1tch persons not within the intent of this ilefini-
tion as the Oomm,ission may sp_ecify by r1.tle or regulation or by oriler." 

Sec. 203. The Commoilit'f/ Exchange A.ct, as amenileil, is amended 
by inserting after section 4i (7 U.S.0. 6i), the following new section: 

"Sec. 4j. (1) The Commission shall within m months after the 
effer:tfre ilate of the Commodity Futures Trading Comm-ission Act 
of 19?' 4, and subsequently when it determines that changes are required, 
mf1..ke a determination, after notice and opportunity for hearing, 
whether or not a floor broker may traile for Ii.is own account or any 
account in which such broker has trading discretion. and also ex-
ecute a customer:s order for future delivery anil, if the Commi88ion 
determines that such trades and such executions shall be permitteil. 
tlie Commission shall further determine the ter·m8, conditions, and 
circum.-stances under which such trades and such execution.r; shall 7>e 
conducted: Pro1.•iiled. That anv such determination shall. at a min-
i1m,m. take into acco1.tnt the effect upon the liquiility of trading of 
each market: And prO'l,ided furthe1·, That nothing l1e1·ein shall be 
ronstnc~d to prohibit tlie Commission j1·om rnal.:ing separate deter-
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minations for diff f!rent contract ma,rl.:cts wlien such are warranted 
in the judgment of the Oommission, or to prohibit contract markets 
from setting terms ancl conditions mo1·e resfrictive than those set 
by the Oommission. 

"(2) The Oommi,s.~on shall within six months after the effective date 
of the Oommodity Futures Trading Oommission A.ct of 1974, and sub-
sequently when it determines that changes are re</'1'ired, make a dete1·-
mination, after notice and opportunity for hearing, whether or not a 
futures commission merchant may trade for its own account or any 
proprietary account, as defined by the Oommusion, and if the Oom-
mission determines that such trades shall be permitted, the Commission 
shall furthe1• determine the terms, conditions, and circum8tances under 
which such trades shall be conducted: Provided, That any such deter-
mination, at a minimum, shall take into account the effect upon the 
liquidity of trading of each market: A.nd provided further, That noth-
ing herein shall be construed to prohibit the Oorrvmission from ma,king 
separate determiw:,,tion.j for different contract markets when such are 
warranted in the jud,gment of the Oommission, or to prohi"bit contract 
markets from setting terms and conditions more restrictive than those 
set by the Oommission." 

Sec. 204. (a) The Oommodity Exchange Act, as amended, is 
amended by adding the foll01.oing new section: 

"Sec. 4]c. (1) It shall be unlawful for any person to be associated 
with any futures commission merchant or with any agent of a futures 
eommi.,sion merchant as a partner, officer, or employee ( or any person 
occupying a simi"lar status o·r performing similar functions), in any 
capacity which involves ( i) the solicitation or acceptance of customen' 
orders ( othe,• than in a clerical capacity) or ( ii) the supervision of anJt 
person or persons so enqaged, unless such person shall have registered, 
tmde1· this A.ct, 'with the Oommission and such registration shall not 
have ex,nred nor been suspended ( and the period of suspension has not 
expired) or revoked, and it shall be u'Tllawful for any futures commis-
sion inerchant or any agent of a futures commission merchant to permit 
such a person to become or remain associated W'ith him in any such 
capacity if such futures commission merchant or agent knew or should 
have known that S'IWk person was not so registered or that 8U<Jh regis-
tration had expired, been suspended ( and the period of sw;pension has 
not eaJpired) or revoked: Provided, That any individttal who is regis-
tered as a fioor broker or futures co-mmiasion merahant ( and such reg-
istration i,s not S'llSpended or revoked) need not also register under 
these provisions. · 

"(93) A.nJ; such person desfring to be re,aistered shall malce applica-
tion to the Oommission in the form and mnnner prescribed by the 
Oommission, giving sueh informaNon and facts a.s the Oommission 
may deem necessary concerning the applicant. Such person, 1l'hen 
rngiste1·ed he1·eunder .. shall likewise contf.nue to report and furnish to 
the Commission S'lteh information 08 the Oommission may require. 
S1wh repisfration shrdl expire two yem·s after the effective date thereof, 
and shall be rene1ved upon application therefor unless the registration 
lias been suspended ( and the period of such suspension has not ex-
pired) or revoked after notice and hearinq as prescribed in section 
6 ( b) of this A.ct: Pro11ided. That upon initial 1·egistration, the eff ec-
tive period of such registration shall be set by the Oommiss-ion, not to 
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exceed two years from the effect-i1,•e date thereof an</, not to be less than 
one year from the effective date thereof." 

(b) Section 6 ( b) of the Commodity Exchange Act, as amended (7 
U.S.C. 9) is amended by inserting after the words "fidw·es commis-
sion merchanf' each t·ime those words appem·. the follmcing: "or any 
person associated therei1Jith as dese7-ibed in section 4k of tliis Act,". 

(c) Section 8a(1) of the Commodity Ewchange Act, m1 amended 
(7 U.S.C. 12a(1) ), is amended by inserting after the words "{utw·es 
commission merchants" the following: "and pe1·sons associateCi there-
with as described in section J,Jc of this Act,". 
- Sec. f05. (a) The Commodity EaJchange Act, as amended, is 
a-mended by adding the following new sections: 

"Sec. 4l. lt is hereby found that the activities of commodity trading 
adv·itwrs and commodity pool operators m·e affected with a. national 
public interest in that. among other things- . • 

"(1) their advice, counsel, publications, writings, analyses, and 
reports are furnished and distributed, a.nd their contracts, solici-
tations, subscr-iption.'J, agreements, and otl1er arrangements with 
clients take place and are negot-iated and performed by the use of 
the mails and other means and instrumentalities of interstate 
commerce; 

"(f) their advice, counsel, publications, writings, analyses, and 
reports custo'llW,rily relate to and their operations are directed 
toward and cause the purchll8e and sale of commodities for futurs 
delivery on or subject to the rules of contract markets; and •• 

"(.!!) the foregoing transactions occur in such volume as to affect 
.'lubstantiall;IJ transactions on contract 1rW,rkets. 

"Sec. 4m. It shall be unlawful for any commodity trading advisor 
or commodity pool operator, unless registered under this Act, to make 
use of the mails or any means or instrumentality of interstate com-
merce in connection with his bwtiness as such commodity trading ad-
visor or commodity pool operator: Provided, That the provisi<ms of • 
this section shall not apply to any commod-ity trading advisor who, • 
during the course of the preceding tweli:e months, has not furnished 
commodity trad-ing advice to more than fifteen persons and who does 
not hold himself out generally to the public as a commodity trading 
ad1Jisor. 

"Sec. 4n. (1) Any commodity trading adv{sor or commodity pool 
operator, or any perlron who contemplates be<'oming a commodity 
trading advuor or commodity pool operator, may 1·egiste1• under this 
Act by filing an application with the Commission. Such application 
shall contain such information, in such form and detail, mt the Com-
mi:ssion may, by rules and rertulations, prescribe as necessary or appro-
priate in the public interest, inclitdi-ng the following: 

"(A) the name and form of organization, including capital 
structure, under wldch the applicant engages or intends to engage 
in bitsiness; the name of the State under the laws of which he ·is 
organized; the location of his principal bwtiness office and branch 
offices, if any; tl1e names and addresses of all partners, officers, 
directors, and persons performing similar _functions or, if the 
applicant be an individual, of such indi1Jidual; and the number of 
employees; • 
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"(B) the education, the business affeliation.-s for ,the past te11 
years, and the present business affiliations of the applicant and of 
his pa.rtnera, officers, directors, and persons pe1'f orming simil,a,1• 
fimctions and of any controlling person thereo_f ,' 

" ( 0) the natu1·e of the bu-siness of the applicant, including the 
. manne1· of giving advice and 1·endering of analyses or reports,-

" (D) tiie nature and scope of the authority of the applicant 
1with 1·espect to clients' funds and accounts; 

"(E) the basis upon which the applicant is or will be com-
pen1Jated; and. 

"(F) such other informatio-n as the Commission may require 
to determ,ine whe.ther the applicant is qualified for registration. 

"(B) Except as hereinafter provided, such registration shall become 
effectil:e thfrty days q,fter the receipt of such application by the Com-
mission, or within such shorter period of time as the Commission may 
determine. 

"(3) All rng_istrations under this section shall ea:pire on the 30th 
day of June of each year, and shall be 1·enewed upon application there-
for s·iibject to the same requirements as in the case of an original appli-
cation. 

"(4) (A) Every commodity trading advisor and cO'l'MMdity pool 
opemtor re[li8tered under this Act shall maintain books and records 
and file such rep01·ts in such form and manner as may be prescribed 
by the Oommissio-n. All such books and records shall be kept for a 
period of a.t lemJt th1·ee years, or longer if the Commission so directs, 
and shal,l be open to inspectio-n by any representative of the Oom-. 
missfon or the Department of Justice. Upon the request of the Oom-
missi01i, a 1·egi8tered commodity trad-ing advisor or commodity pool 
opera.tor shall furnish the name and address of each client, sub-
scriber, or participant, and submit samples or copies of aU reports, 
letters, circulars, memorandunns, publications, writings, or other litera-
ture or advice distributed to clients, subscribers, or participants, o,,. 
prospective clients, aubscribers, or participants. .· 

"(B) Unless otherwise authorized by the Commission by -rule o,,. 
regulation, all commodity trading advisors and commodity pool op-
erato1·s shall make a ful,l and complete disclosure to their subscribers, 
clients, or participants of all futures market poaitio-ns taken or held 
by the individual principal8 of their organization. 

"(5) Every commodity pool operator shall regularly fumish state-
ments of account to each participant in his operations. Such state-
ments shall be in such f 01WI, and manner as may be prescribed by the 
Commission and shall include complete information as to the cu'l"rent 
stat11s of all trading accounts in 1which such participant has an in• 
terest. 

" ( 6) The Omnmission is authorized, without hearing, to deny regis• 
tration to any person as a commodity trading advisor or commodity 
pool opera.tor -if such person is subject to a.n outstanding order under 
this Art denying to such person trading p1·ivileges on any contract 
ma,·ket, or suspending or revoking the registration of such person (J)J 

a commodity trading odvi:wr. commo(!ity pool operator. futures com-
mission mer.clw.nt. 01· fioo1· b1·ol,:er. or su.,pe1uling or e:epelling au.ch per-
son _from. membership on any contmct mm·ket. 

"(7) Th<'- Commission after hearing may by orde1· deny registration, 
revoke 01· su.<.;pe.nd the 1registmtio11 of any corn:nwdity t-rading advisor 
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or commodity pool operator if the Commission finds that .,;;ucli denial1 
revocation, or suspension is in the public interest and that-

"(A) the operations of such person disrupt or tend to disrupt 
orderly marketing conditions, or cause or tend to cause sudden or 
unreasonable fluctuations 01· unwarranted changes -ln the prices of 
co-mmodities; . 

"(B) such commodity tradinf/ advisor or commodity root opera-
ator, or any partner, officer, di1·ector, person performzhg similar 
function or controlling person thereof- • · 

"(i) has within ten 'J/ears of the issuance of such 01·der 
been convicted of any felony or misdemeanor involving the 
'{>'Urchase or sale of any comnnodity or security, or arising 
out of any co-nduct or practice of such commodity trading ad-
visor or commodity pool opera,tor or affiliated pers01i as a 
c01T11modity trading advisor or commodity pool operator; or 
• " ( ii) at the time of the issuance of such order, is perma-
nently or temporarily enjoined by order, judgment or decree 
of any co-urt of competent jurisdiction from acting as a com-
modity trading advisor, commodity pool opera,tor, futures 
commission merchant, or fioor broker, or as an affiliated per-
son or employee of any of the forego-ing, or fro-m engaging 
in or continuing any conduct or practice in connection with 
any such activity or in connection with the '{>'Urchase or sale 
of comnnodities or securities; or • 

" ( 0) any partner, officer, or director of such co-mmodity trading 
advisor or cowmodity pool operator, or any person performing 
a similar function or any controlling perso-n thereof is subject 
to an outstanding order of the Commission denying trading prwi-
leges on any contract market to such person, or suspending or re-
voking the registration of such person as a commodity trading 
advisor, commodity pool operat()r, futures commission merchant, 
or fioor brol,:er, or suspending or expelling such person from mem-
bership on any contract market. ·. • · 

SEc. 40. (1)/t shall be unlawful for any· commodity trading ad-
11Jisor or c01T11modity pool operator registered under this Act, by use of 
the mails or any means or· instrumentality of interstate commerce, 
directly or indirectly- • • • 

1'(A) to employ any device, scheme; or artifice to defraud any 
clwnt or participant or prospective client or participant,- or 

"(B) to engage in any transaction, practice, or cmtrse of.busi-
'lle-i,f which operates as a fraud or deceit upon any client or par-
ticipant or prospective client or participant. • • 

"($:?) It shall be '!,f,nlawful for any commodity trading advisor or 
comtmodity pool operator registered under thif Act to represent ·or im-
ply in any manner whatsoever that he has been sponsored, recom-
mended, or approved, or that his abilities or qualificatio-ns lza1Je in 
any respect been passed upon, by the United States or· any agency 
or officer thereof: Provided, That this section shall not be construed 
to prohfbit a statement that a person is registered under this Act a,i, 
a co-mmodity tradinr, advisor or co-mmodity pool operator, if such 
statement is true in fact and if the effect of such rer,istration is not 
misrepresented." 

(b) Section 6(b) of the Commwdity Exchanr,e Act, as amended 
(7 U.S.C. 9), is amended by inserting immediately before the words 
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"or as fioor broker" each time tlwse words appear, the f ollowina: 
"co-mniodity trading advisor, co1111modity pool operator,". 

• "(c) Section8a(l) of the C-01T11J11,odity Exchange A.ct, a-'J amended (7 
U.S.C. l~a(l)), is amended by imertinfl immediately before the words 
"and fioor brokers" tlte following·: "commodity trading advisors, com-
modity pool operators,". 

SEc. !!06. The Commodity Ewchanf!e A.ct, as amended, is amended 
bv adding the following new sectwn: 

"SEc. 4p. Tlie Commission may specify by rules and regulations 
appropriate stando.rds 1oith respect to training, ea:perience, and such 
other g_·ualificatiO'TUJ as the Commission finds necessary or desirable to 
i11.8Ure the fitness of futures commission merchants, ftoo-r brokers, and 
those persons associated with futures commissw-n merchants or ftoo-r 
brokers. In connection therewith, the Commission may prescrz'be by 
rules and regulatwns the a,doption of written proficiency examinations 
to be given to applicants for registration as futures commission mer-
chants, fioor brokers, and those persons associated with futures com-
mission merchants o-r fioor brokers, and the establishment of reasonable 
fees to be charged to such applicants to cover the administration of 
BUch examinations. The Commission may further prescribe by rules 
and regulatwns that, in lieu of ewaminatio-ns adminbJtered by the Com-
mission, futures associationJJ registered under sectwn 17 of this A.ct 
o-r contract markets may adopt written pr_oficiency examinations to be 
given to applicants f o-r registration as futures commission merchants, 
fioor brokers, and those personJJ associated with futures commisai<m 
merchants or fioor brokers, and charge reasonable fees to such appli-
cants to cover the administration of such examinations. Notwithstand-
ing any other provisio-n of this sectwn, the Commi8sio-n may specify 
by rules and regulatwns such terms and conditwns as it deems appro-
'[>'1-iate to protect the public interest wherein exception to any written 
proficiency ewamination shall be made with respect to individuals who 
have demonstrated, through trainin9 and ea:perience, the degree of 
profidenc-y and skill necessary to protect the interests of the customers 
of futures cowmission merchants and floor brokers." 

SEc. £07. Section 5 of the Cowmodity Exchange .A.ct, as amended 
(7 U.B_.C. 7), is ame,rufed by adding after su.bsectio-n ·(!) thereof the 
following 11.ew subsectum: . 

"(g) When 'SUCh board of trade demonatrat-es that transactwns fo-r 
future delwery in the commodity for which designatioin as a contract 
market is sought will not be c,ontrary to the public interest." • 

SEc. £08. Section 5a of the Commodity &i:change .A.ct, as amended, 
. (7 U.S.C. 7a), is amended-

( a) By inserting after the word "purposes" in mbsection (7) the 
following: ": And provided further, That this subsectwn shalt apply 
o'Yll,'!I_ to futures contracts for those commodities which may be deliv-
ered from a warelvouse subject to the United States Warehouse Act". 

(b) By striking out "and" at the end of s-u,bsectwn (8). 
(c) By striking out the period at the end of subsection (9) and in-

serting in lieu thereof a semicolon. 
(d) By mf,ding at the end of subsectwn (9) thereof the following 

new subsectwn: 
"(IO) permit the delivery of any commodity, on cO'lltracts of 

sale thereof fo-r future delivery/, of 8UCh grade or gr"ades, at such 
point or points and at such g_uality and locational price differen-
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tials as will tend to prevent 01' dinun·ish price manipulation, mar-
_ket congestion, or the abnormal mo·vement of such commodity in 
interstate commerce. If the Commission after investigation finds 
that the rules and regulatwns adopted by a contract market per-
mitting delivery of any commodity on contracts of sale thereof 
for future delivery, do not accmnplish the objectives of th-is sub-
section, then the Commission shall notify the contract market of 
its finding and afford the contract market an opport·unity to make 
appropriate chMl,!}es in such rules and regulatwns. If the contract 
market within seventy-fi1Je days of snch notification fails to make 
the changes which in the opinion of the Commission are necessary 
to accomplish the objectives of this' subsection, then the Commi..<J-
sion after granting the contract market an opportunity to be 
heard, may change or supplement such, rules and regulations of 
the contract market to ach-ieve the above objectives: Provided, 
That any order issued under this pm·agraph shall not apply to 
contracts of sale for future delvvery_ in any months in which, con-
tracts are currently outstanding and open: And provided further, 
That no requirement for an additional delivery point or points 
shall be prom.ulgated following hearings until the contract mar-
ket affeated has had notice and opportunity to file exceptions to 
the proposed order determining the location and number of such 
delivery point or points;". 

81:c. B0.9. Section 5a of the Com'l{l,odity Ewchange Act, as amended 
(7 U.S.C. 7a), is amended by adding a new subsection (11) as 
follows: · 

"(11) provide a fair and equitable procedure throuuh arbitra-
tion -or otherwise for the settlement of customers' claims and 
g1-ievances against any member or employee thereof: Pr01rUed,._ 
'J.'hat (i) the use of such procedure by a customer shall be volun-
tary, ( ii) the procedure shall not be applicable to any claim in 
excess of $15/JOO, (iii) the procedure shall not result in any com-
pulsory payment except as agreed upon between the part-ies, and 
· (iv) the term 'customer' as used in this subsection shall not in-
c'IJude a futures commission merchant or a -f!oor broker; and". 

• SEC. fJO. Section 5a of the Commodity Exchange Act, as amended 
(7 U.S.C. 7a), is amended by iwertitng the following new subsection 
( 12) as f oll01.os: 

" ( 113) except d.8 otherwise provided in this subsection, submit 
to the Commission for its approval all bylaws, rules, regulations, 
and resolutions made or issued by such, contract market, or by 
the go-verning board thereof or any committee thereof which 
relate to terms and conditions in contracts of sal.e to be executed on 
or subject to the mles of such contract market or relate to other 
trading requirements except those relating to the setting of 
levels of margin. The Comnnission shall approve, tuithin thirty 
days of their receipt unless the Commission notifies the contract 
market of its inability to mak6 such, determination within such 
period of time, such bylaws, rules, regulations, and resolutions 
upon a determination that such, bylaws, rules, regulations;. and 
resoluti'.on.s are not in violation of the provisions of this Aot or 
th.e regulations of the Comnnission and thereafter the Com-mis-

. sion shal.l disapprove, after appropriate notice and opportunity 
for hearing, any bylaw, 'rule, regulation, or 1·esolution which the 
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-Commission finds at any time is in violation of the provision.~ of 
this Act or the regul,ations of the Commission. The Commission 
shall specify the terms and conditions under which a contract 
ma1·ket may, in an emergency, as defined by tlie Commission, 
adopt a temporary rule dealing witli trading requirements witli-
out prior Commissi01i approval,. In tlie event of such an emer-
gency, CUJ defined by the Comm-ission, req·uiring immediate action, 
the contract market by a two-thirds vote of its governing board 
may place into immediate effect without prior Comm-is8ion ap-
proval a temporary rule deal,ing with such emergency if it notifies 
the Com;mis.'Jion of such action with a complete ezplanation of the 
emergency involved. The Commission may adopt a regulation 
exempting enumerated types of contract madcet operational and 
administrative rules from the requirement that they be submitted 
to the Commission for its approval." -

SEC. 211. The Commodity Exchange Act, as amended, is amended 
by inserting the following new section immediately after section 60 
(7 U.S.C.13a): . 

"SEC. 6c. Whenever it shal,l appear to the Commission that any 
contract market or other person has engaged, is engaging, or i'J about 
to engage in any act or practice CO'Mtituting a violation of any pro-
vision of this Act or any rule, regulation, or order thereunder, or is 
restraining trading in any commodity for fut1.ere delive7, the Com-
mission may bring an action in the proper district court of the United 
States or the proper United States court of any territ01y or· other 
place ,ubject to the jurisdiction of the United States, to enjoin such 
act or practice, or to enforce compliance with this Act, or any rule, 
regiilation or order thereunder, and said courts shall have jurisdiction 
to entertain BUch actions: Provided, That no restraining order or in-
juMtion for violation of the provi8ion8 of this Act sh.all be issued 
ex parte by said court. Upon a proper showing, a permanent or tem-
porary injuMtion or restraining order shall be granted without bond. 
Upon application of the Cowmissi()'II,, the district courts of the 
United States and the United States courts of any terrUory 01· other 
place subject to the jurisdiction of the United States shall also have 
jurisdiction to i.jsue writs of mandam'U8, or orders affording like 
relief, CO'TTI/TM,nding any person to comply with the provisions of this 
Act or any rule, regulation, or order of the Commission thereunder, 
including the requirement that such person take BUCh action as is 
necessary to remove the danger of violation of this Act or any auch 
rule, regtelation, or order: Provided, 'l'hat no stwh writ of mandamus, 
or order affording like relief, shall be issued ex parte. Any action-
iender this section may be brought in the d-istrict ioherein the defend-
ant is found or is an inhabitant or transacts business or in the district 
where the act or practice ocC1.irred, is occurring, or is ribo-ut to occur, 
arul process in sur:h cases may be served in any district in which the 
defendant is an inhabitant or wherever the defendant may be found. 
In lieu of bringing actions itself purBUant to this section, the Commis-
sion may request the Attorney .General, to· bring the action. Where 
the Commission elects to bring the actio-n, it shall inform the Attorney 
General of such suit and advise him of s-ubsequent developments." 

SEc. ~W. ( a) Section 6 of the Commodity Ezchange Act, as 
am,ended (7 U.S.C. 8,,9,13b,15),isamended-



I 

17 

(1) By substit-uting a com-ma for the period at the end or the 
fourth sente·nce in paragraph ( b) and adding thereafter the fol-
lotning: "and 'flit.l,y as:.;ess such person a civil penalty of not ·more 
than $100,000 for ea.ch suoh violation." 

(£) By adding in the siwth sentence in paragraph (b), a comma 
after the word "petit-ion" and inserting thereafter and before 
the word "prayinv" the following phrase: "within fifteen days 
after the notice of such order is qiven to the off ending person,". 

(3) By adding after paragraph (c) thereof the following new 
paragraph: 

"(d) In deterrnining the amount of the money penalty assessed un-
dr.r paragraph (b) of this section, the Commission shall c~-nder, in 
the case of a person whose primary business i711Volves the 'U8e of the 
commodity futures market-the appropriateness of such penalty to 
the size of the business of the person charged, the extent of such pe-r-
Mn's ability to continue in business, and the gravity of the violation; 
and i-n the case of a person whose primary business does not involve 
the use of the commodity futures market-the appropriateness of such 
penalty to the net worth of the person charged, and the gravity of the 
violation. If the offending pe'l'Son upon whom such penalty is im-
posed, after the lapse of the period allou•ed for appeal or after the 
affermance of such pe7Wlty, shall fail to pay such penalty the Commis-
sion shall refer the matter to the Attorney General who shall recover 
sufJh penalty by action in the appropriate United States district 
court." 

(b) Section 6b of the Commodity Exchange .Act, as amended (7 
C.S.C. 1."Ja), is amended to read as follO'IJJB: 

"SEc. 6b. If any contract market is not enforcin[I_ or has not en-
forced its rules of government made a condition of its designatwn as 
set forth in section 5 of this Act, or if any contract market, or any 
director, officer, agent, or employee of any contract market otheru,-ise 
is 11.:-iolating or has violated anJt of the prov-isions of this Act or any 
of the rules, regulations, or orders of the Commission there:under, the 
Commission may. upon notice and hearinp and subject to appeal as in 
other cases provided for in paragraph (a) of section 6 of this Act, 
make and enter an order directing that SU(Jh contract market, director, 
officer, agent, or employee shall cease and desist from such violation, 
and assess a civil penalty of not m<Jre than $100,000 for eMh such vio-
lation. If such contract market, director, officer, agent, or employee, 
after the entry of such a cease and desist order and the lapse of the 
period allowed for appeal of such order or after the affermance of such 
order, shall fail or refuse to obey or .comply 'lffith such order, such con-
tract market, director, officer, agent, or employee shall be guilty of a 
misdemeanor and, upon co711Viction thereof, shall be fined not more 
than $100,000 or imprisoned for not less than sw months nor m-ore 
than one year, or both. Each day i!turing which .~uch failure or refusal 
to obey such cease and desist order oontinues shall be deemed a separate 
offense. If the offending contra.ct 'TIW,rket or other person u1>0n 1.l•hom 
such penalty is ?'.mposed, after the lapse of the period allowed for 
appeal or after the affirma,nce of such penalty, shall fail to pay such 
penalty, the Commission shall refer the matter to the Attorney General 
who shall reco1)er such penalty by action in the appropriate United 
States district court. In deterrnining the amount of the money penalty 

S. Rept. 1194,93-2--3 
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assessed wnder this section, the Commission shall consider the appro-
priateness of such penalf1 to the net worth of the offending person 
and the gr011Jity of the o ense, and in the case of a contract market . 
shall fwrther c<maider •w ethe1· the amount of the penalty will mate-_ 
ruilly impair the contract market's ability to carry on its operations 
and duties." 

(c) Sect-ion 6(c) of the Commodity Exchange Act, as amended (7 
U .S.C. 13b ), is amended by deletinf the words "not less than $500 nor 
nw1·e thmn. $10,000" and substituting therefo-r the words "Mt more 
than $100,000". 

(d) Section 9 of the Commwdity Ea,chmngB Act, as amended (7 
U.S.O. 13), is am.ended as follows: • 

(1) Subsection ~a) is amended by strildng "$10,(X)(}" and sub-
sti-tutin~ therefo1·' $100,000". • 

(1!) Bubsection ~b) is amended by stri.king "$10,000" and sub-
stituting therefo-r' $100,000". 

(3) Subsection (c) is amended by striking "$10,000" and 8Ub-
stituting therefor "$100,000". • 

Sec. f13: Section 8a of the Oommodity Exchange Act, as amended 
(7 U.S.C. lfa), is amended by stri.king 8Ubsection (7) and inserting 
in lieu thereof the following new subsection: 

"(7) to alter or supplement the rul,es of a contract market in-
sofar as necessary or appopriate by rul,e or revulation or by 
order, if after making· the appropriate reqr,uJst in wri.ting to a 
contract market that such contract market effect on its own behalf 
specified changes in its rules and practices, and after appropriate 
notwe a:nd opportunity fo-r heari.ng, the Commi.ssion determines 
that 8UCh contract market has not made the changes so required, 
and that 8UCh changes are necessary or appropriat6 f o-r the pro-
tection of persons producing, handli7!:!!, proces8'ing,. or consuming 
any comnnodity traded for future delivery on SttCh contract mar-
ket, o-r the product or oyproduct thereof, or for the protection of 
traders or to insure fair dealing in commodities traded fo-r 
future delivery on such contract market. Such rtdes, regulatiom, 
or orders may specify changes with respect to such matters as: 

"(A) terms or conditions in contracts of sale tobe executed 
on or subject to'the rules of such contrMtmarket,· 

"(B) the form or manner of execution of 'f>'U,rchases and 
sales for future delivery,· • 

" ( 0) other trading requirements, e~cepting the setting of 
• levelsofmargin; . 

"(D) safeguard8 with respect to 'the financial, resp<Y1VJ1,oil-
ity of members; . , 

"(E) the manner, method, and place of soliciting bu8'iness, 
including the content of such solicitations,· and 

"(F) _the form and manner of handling, recording, and 
accounting for customers' orders, transactions, and accounts,· 
and". 

SEc. f14- Section 8a of the Commodity Exchange Act, as amended 
(7 U.S.C. Wa), is amended by adding the following ne1.o subsection 
(8): 

" ( 8) to mali.·e and promulgate su,ch rules and regulamOWJ with 
respect to those persons registered under this Act, who are not 
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members of a contract mm·ket, as in the judgment of the Commis-
swn are reasonably necegsary to protect the public interest and 
prom()te just and equitable principles of trade, including but not 
limited to the manner, 'method, and place of soliciting business, 
including the content of such solicitation,· and". 

SEc. 215. Section Ba of the Commodity Exchange Act, as amended 
(7 U.S.C. H!a), is amended by adding the foUowing new subsection 
(9): 

" ( 9) to dfrect the contract market whenever it haa reason to 
belie1:e that an emergency exists, to take such actwn (z.c;, in the 
C ommis.sion' s judgment, i, necessary to maintain or restore. orderly 
trading in, or liquidation, of, any futures contract. The term 
'eme1·gency' as 1tSed herein shall mean, in addition to threatened 
or actual marl,:et manipulations and corners, any act of the United 
States or a f0i•eign government affecting a co1MMdity or any other 
major ma1·ket disturbarwe which prevents the market from ac-
curately refiecting the forces of supply and demand for such com-
modity: Pro11uled, That nothing herein shall be deemed to limit 
the meaning or interpretation given by a contract market to the 
terms 'market emergency', 'emergency', or e(_fuimalent language in 
its own bylaws, rules, regulations, or resolutwns." • 

SEc. 216. The Commodity Exchan1e Act, as amended, is amended 
by iru;erting the following ,new section imnnediately after section Bb 
(7 U.S.C. HJb): 

"SEc. Be. (1) (A) Anu exchange or the Commission if the exchange 
.fails to act, may suspend, expel, or otherwise discipline any person wh() 
is a member of that exchange, or deny any person access to the ex-
change. Any such action shall be taken solely in accordance with the 
rules of that exchange. 

" ( B) Any su.,penswn, explusion, disciplina,ry, or access denial 
proced_1tre established by an exchange rule shall provide for written 
notice to the Corr11rnission and to the person who is suspended, expelled, 
or disciplined, or denied access, within thirty days, which includes 
the reasons for the exchanqe action in the form and manner the 
Commisswn prescrioes. Otherwise the Mtice and rea.sons shall be 
kept confidential.. 

"(2) The Commi.ssion may, in its discretion and in accordance with 
sur.h standards and procedures as it deems appropriate, review an?/ 
deciswn by an exchange whereby a person is suspended, expelled, 
other'wise di:sciplined, or denied access to the exchange. In addition, 
the Commis.~ion may, in it.s discretion and upon application of any 
person who is ad1:ersely affected by any other exchange action, revieirJ 
such action. 

" ( 3) The Commission, may affirm-, modify, set aside, or remand o.ny 
exel1ange dec-i.sion it reviews 11w·su,ant to ,mbsection (~), after a 
determi'.-nation on the record whether the action of the e'JJchange was 
in accordance 'With the policies o.f this Act. Subject to judicial revie10. 
any order o.f tlrn Commis.,ion ente1·ed pursuant to subsection (fa) shall 
gorern thf'- exchange in its fu,rther treatment of the matter. 

"(4) The Commission, in its discretion, may order a stay of any 
action tal.·en JYllr.~z111nt to S'U0,<rection (1) pending revie11~ thereof. 

SEc. f17( a) . l'.:o person ,~hall offer to ente1· into, enter into, or confirm, 
the execution of any transaction for the delivery of silver bullion, gold 

I 

I . I 
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bullion, 01· b1tlk silver coir,,9 or bulk gokl coins, pursuant to a st(J/Tl,da1•d-
ized contract commonly known to the trade as a margin <UJcount, 
margin contr<UJt, leverage account, or leverage contract contrary to 
any rule, reg·u"f,ation, or order of the Oomnnodity Futwres Trading Oom-
missi,on designed-to insure the financial solvency of the tran.<taction or 
prevent manipulation or fraud: Pro-vided, That such rule, regulation, 
or order may be made on!y after notice and opportunity for hearing. 
If the Commission determines that any such transaction is a contract 
for future delwery within the meaning of the Cowmcdity Exchange 
Act, as amendd, such transaction slwll be regulated in accordance . 
with the provisions of such A.ct. 

(b) The provisions of section 9(c) of the Commodity Exchange 
A.ct, a.s amended, shall be applicable with respect to persons who violate 
the provisions of this section. 

TITLE III-ENABLING AUTHORITY FOR CREATION OF 
NATIONAL FUTURES A.SSOOIA.TIONS 

SEc. 301. The Commodity Eri:Jchange Act, as amended, is amended 
by adding the following new section.: . 

"SEc. 17. (a) Any association of persons may be registered with 
the Commi.s~on as a registered fut·ures association pursuant to sub-
section (b) of this section, under the terms and conditions herei,nafter 
provided in this sectimi, by filing with the Commission for review and 
approval a registration statement in such form as the ,Oommissi,on 
may prescribe, setting forth the information, and accompanid by the 
documents, below specified: 

"(1) Data as to its organization, membership, and rules of pro- . 
cedure, and su<Jh other information a8 the Commusion may by.rules 
and regulations require as necessary or appropriate in the public 
interest; and • _ 

"(.€) Copies of its constit-utio-n, charter, or articles of incorporation 
or association, with all amendments thereto, and of its bylaws, and 
of any rules or instruments corresponding_ to the foregoing, whatever 
the name, hereinafter in this section collectively referr__ed to as the 
'rules of the association'. _ 

"(b) An applicant a,ssociation shall not be registered as a futures 
association ttnless the Commission finds, under standards established 
by the Co-mmission, that-

"(1) such as.<;ociation i8 in the 'f1-l'blic interest and that it will be 
able to comply with the provisions of this section and the. rules 
and regulations thereunder and to carry out the pu'l"fJ0Ses of this 
sect·ion; 

"(2) the rules of the association prov-ide that any person reg-
istered under this Act1 contmct market, or any other penon desi,g-
natecl pursuant to the rules of the Commission as eligible for 
membership may become a mem,ber of such association, ea:cept 
such as are excluded pursuant to paragraph (,5') 01· (4) of tlds 
s-ubsection, 01· a r.ule of the association permitted under this para-
graph. Th~ rules of the a-,sociation may 1·estrict membership in 
such association on such specified basis relating to the type of 
business done by its members, or on such other specified and ap-
prop1'iate basis, as appea1's to the Commission to be necessary or 
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a.ppropr[ate in the public_fr1.terest and to wr.::1 out the purpose of 
thui section. Rules adopted by the asso,c-ia~wn may provide that 
the association may, unless the Commission directs otherwise in 
c<Mes in which the Oommission finds it appropriate i-n the public 
interest so to direct, deny adm-i.ssion to, or refuse to continue in 
such <u;soc-iation any pers<,n, if ( i) such person, whether prior 
or subsequent to becoming 1·egistered as s-uch, or ( ii) a·ny person 
assoda.ted with in the meaning of 'alJ-<socfoted person' as set forth 
in section 4k of this Act, whether prior or sub11eptent to becom-
ing so ass()ci,ated, has been and is ~uspended or expelled from a 
contract market or has been aw 18 barred or St1,8pewed from 
be"ing associated with all members of such contmct market, for 
violation of any rule of such contract market; 

"(S) the rules of the ll,f;Sociation provide that. except with the 
app,•oval or at the directlmi of the Oommission in cases in which 
the Oommission finds it appropriate in the public interest so to 
approve or direct, no person shall be _admitted to or continued in 
m-embership in such association, if such person-

" (A) has been and is suspended or expelled from a reg-
itJtered futures association or from a contmct market or ha.<J 
been and -is barred or s-uspended from being associated with 
all members of such association or from being a.9socia.ted with 
all members of s-uch contract market, for violation of any rule 
of such association or contract marl..·et whi-<Jh prohf:bift1 any 
act or tmnsaction constituting c011duct incO'T'.sistent with just 
and equitable principles of trade. or require.3 any a-<Jt the 
o·mission of -which con-Ytitutes conduct inconsistent -with just 
and e(l'l.tita'bk pri,ncipks of trade; or -

"(B) is subject to an order of the Oomrnission denying, 
su.<Jpendinr,, or revoking his registration pursuant to .~ection 
6(b) of this Act ('l U.S.O. 9), or expelling or su,8pending him 
frorn membership in a 1·egistere<l futures association or a con-
tra-<Jt market, or barring or s-uspe11ding him from being asso-
ciated with a futures commi-<Js-ion merchant; or 

" ( 0) whether prior or sub-~equent to beco'Tning a member. 
by his conduct whik a-ssociated with a member. -wa.3 a cause 
oi any suspension, e{l)pulsion, or 01Yler of the character de-
scribed in clause (A) or (B) 'Which i-s in effect 1.1Jith respect 
to such meml>er, and in entering such a suspenJJion. expulsion, 
or order, tlte Oommi,'Jsion or any such contract market or asso-
ciation shall have jurisdiction to determine whether or not 
any 71erson was a causP, thereof: or 

"(D) has O,Ysociated with him any person '1.l'ho i-'J l.,-n01.on, 
or in the exercise of reas011uble care should be l,mown, to him 
to be a person who 1would be ineligible for a,dm:ission to or 
contin:u,ance in membership under clause (A), (B), or (0) 
of this paragraph. 

" (4) the rules of the Or'lsociation provide that, eiP-cept with the 
approval or at the direction of the Oom-mission in ca.yes in which 
tlie Oommission finds it appropriate in the public interest so to 
approve or direct, no pe1·son shall become a member and no 'llat-
ural person shall become a person <Msociated with a member, unless 
such person is qualified to become a member or a per,9on a.<Jsociated 
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with a member· in confo,mity wi'th specified and appropriate 
standards with respect to the training, experience, and s-uch other 
qualification& of sucli person as the a.r1sociation finds necessC'-ry or 
desirable, and in the case of a member, the financial responsibility 
of such a member. For the purpose of defining s-uch standards and 
the application thereof, such rules may-

" (A) appropriately classify prospectit-e members ( taking 
into accownt relevant matters, including type 01· nature of 
business done) and persons propooed to be associated with 
members. 

"(B) specify that all or any portion of 1tuch standard shall 
be applical>le to any 8UCh class. • • 

• " ( 0) require pers<ms in any 8UCh cw.ss to pass examina-
tions prescribed in accordance with such rules. 

"(D) provide that persons in any such cl-ass other than 
prospective members and partners, officers and supervisory 
employees ( which latter term may be defined by such rules 
and as so defined shall include branch managers of rnembers) 
of members, may be qualified solely on the ba.<J-is of compliance 
with specified standards of training and such other qualifica-
tions as the association fonds appropriate. 

"(E) provide that applications to become a member or 
a person associated 1aith a member shall set fo-rth such jacts 
as the association may prescribe as to the training, experience, 
and other qualification1c; (including, in the case 1 an appli-
cant for membership, financial respo-nsibuity) o the appli-
cant and that the association shall adopt procerlu-res f 01· veri-
fication of qualification., of the applicant. 

"(F) require any class of persons associated 1l·ith a mem-
ber to be registered 11;ith the association. in accm·dance with 
procedures specified by such rules (and any application o-r 
do~wment aupplemental thereto re9.uired by such rules of a 
person seeking to be registered '11,"'l,th such association slwll, 
for the purposes of subsection (b) of section 6 of the Act, be 
deemed an application reiuired to be filed under this section). 

" ( 5) the 1,i,les of the association assure a fair representation of 
ita membera in the adoption of any rrule of the association or 
amendment thereto, the selection of its officers and directors, and 
in all <Jther phases of the adminutration of its affairs. 

" ( 6) the rules of the association provide for the equitable allo-
cation of duea am<mg its members, to defray reasonable expenses 
of administration. 

"(7) the mles of the association are designed to prevent fraud-
ulent and manipulati-ve acts and practices, to promote just and 
equitable principles of trade, in general, to protect the public in-
terest, and to- remove impediments to and per/ ect the mechanism 
of free and open futures trading. 

•"(8) the rules of-the association provide that its members and 
persons associated with its members shall be appropriately dis-
ciplined, by expulsion, S1tspension, fine, censure, or being S1l8· 
pended or barred from being associated 1oith all members, or any 
other fitting penalty. for any violatimi of its rules. 

"(9) the rules of the as,<Jociati()'l'I, provide a fair and orderly 
procedure 101,th respect to the disciplining ol members and per-
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s011.s assoa--iate<l with members and the denial of memben11,ip to 
any person seeking meml>ership the1·ein or the barring of any 
person from being associated with a member. In any poceedinq 
to dete1•1ni11.e whether any member or other person shall be disC't-
plined, Ent,cli ruks shall require that specific charges be brought,-
that such member or person shall be notified of, and be given wn 
opportwnity to def end against, such charges,- that a record shall 
be kept,- and that the determination shall include-

" (.A) a statement setting forth any act or paetiae in which 
81J.Ch member or other person may be f ()'IJ,nd to have engaged, 
or which such member o-r other person may be f Q1J,nd to ha.me 
omitted. • 

"(B) a statement :setting forth the specific rule or rules of 
the association of which any Entah act or practice, or omisawn 
to act, is deemed to be in violation. 

" ( 0) a statement whether the acts or practices rrohwited -
by such rule or rules, or the omi.<Jsion of any act required 
thereby, are deemed to constitute conduct inconsistent with 
just and equitable principles of trade. 

"(D) a statement setting forth the penalty imposed. 
"In any proceeding to determine whether a person shall be de'Tded 
membership or whether any person shall be barred from being 
associated with a member, such rules shall provide that the person 
sh({ll be notified of, and be given an opportunity to be heard upmi, 
the specific grown-ds for denial or bar which are under ao-nsi,dera-
tioni that a record shall be kept,- and that the determination 
shalt set forth the specific grQ1J,nds upon which the denial or ba:r 
is based. 

"(10) the rules of the association provide for a fair and equitar 
ble poaedure thrQ1J,gh arbitration or otherwise for the settle-
ment of a cust01ner's claims and grievances against any meml>er 
or employee thereof: Provided, That (i) the use of such procedure 
by a customer shatl be volunta1y, (ii) the poaedU1·e shall not be 
applicable to a:ny claim in excess of $5,()()0, ( iii) the procedure 
shall not result in a:ny aompulsO?Y payment ewaept as agreed upon 
between the parties, and (iv) the tenn 'customer' as used in this 

• subsection shall not include a futures aornrnission merchant or a 
fioor broker. 

"(a) The Commission may, after notice and opportunity for hear-
ing, s-uspend the registration of any futures ass0<:iation. if it finds that 
the rules thereof do not conf01·m to the requirernents of the O0'lTIIJn,is-
sion, and any such suspension sliall remain in effect until the Oomr-
mission issues an 01·der determining that s-uah rules have been modified 
to confonn with such 1·eq·uirements. 

"(d) In addition to the fees and charges auth01ized by section Ba 
(4) of this A.at, each person registered under this Act, who is not a 
member of a futures association registered pursuant to this section, 
shall pay to the Oommission such 1·easonable fees a.nd charges as may 
be necessary to defray the costs of additional regulatory duties re-
qui1•ed to be perfmmed by the Oommission because 81LCh person is not 
a member of a registered futures association. The Oommission shall 
establish such additional fees and charges by rules and regulations. 

" ( e) Any person reg-istered urule1· this Act, who i,s 11.ot a 1nember of 
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a futures associatwn registered pursuant to thu; section, in addition 
to the other requirements and obligatiom of thu; Act a.nd the regula-
tions thereunder shall be subject to such other rules and regulations as 
the Oommisswn may find ne,cessary to protect the p-ltblic interest and 
promote just and equitable principles of trade. , 

• . . " ( f) Upon filinq of an application for regi8tratfon pursuant to sub-
sect{on (a), the Oorrvmission may by order grant such registration if 
the requirements of thi,; section are satu;fied. If, after appropriate 
notice and opportwnity for hearing, it appears to the Oommission that 
any requirement of this section is not satisfied, the O ommu;sion shall by 

• order deny such registration. . 
"(g) A registered futures association may, 'upon 8UCh reasonable 

noti,ee a.~ the Oommission may deem necessary in the publw interest, 
withdraw from registration by fling with the Oommisswn a ioritten 
notwe of withdrawal in such form as the Oommission may by rules and 
1·egulations prescribe. 

" ( h) If any registered futures association takes any disc-iplinfl,N/ 
action against any member thereof or any person associated with such 
a member or denies admission to any person seeking membership the1·e-
in, or bars any person frmn being associated with a member, s-uch 
action shall be subject to review by the Oommission, on its own motion, 
or upon applicatwn by any person aggmved thereby filed within 
thirty days after S'UCh action has been taken or within such longer pe-
riod as the O ommission may determine,. A pplwation to the O ommw-
sion for review; or the in.stitution of review by the Oommission on its 
own motion, shall operate as a stay of such action until an order u 
issued upon mch review pursuant to subsection ( k) of this sectwn 
unless the Oommission otherwise orders, after notice and opportunity 
for hearing on the question of a stay ( which hearing may consist solely 
of affidavits and oral arguments). 

"(i) (1) In a proceeding to review disciplinary action taken by a 
registered futures associatwn against a member thereof or a pe1·son 
associated with a member, if the Oommission, after appropriate notice 
and opportunity for hearing, upon consideration of the record bef.ore 
the a.ssociation and such other evidence as it may deem relevant-

" (A) finds that such member or person ha.s engaged in such 
acts or practices, or has omitted such act, as the association has 
f ouncl him to have engaged in or omitted, and 

"(B) deterniines that 8UCh acts or prac-twes, or omisswn to act, 
are in vwlation of such rules of the association a8 have been desig-
nated in the determinatwn of the associatwn, tlie Oornnnission 
.shall by orde1· dismiss the p1·oceeding, unless it appears to the 
Oommisswn tlwt such actwn slwuld be modified in acc<7Tdance 
with paragraph (2) of this subsection. The OommissiO'li shall like-
wise d,etermine whether the acts or practices prohibited, or the 
omission of any act required, by any such rule constitute cond·uct 

• incO'lisistent with jwJt and equitable principles of t1·ade, and shall 
so declare. If it appears to the Oorrvmiss-ion tliat the e,1Jidence does 
not warrant the finding required in clause ( A), or if the O<>1n-
mission dete1mines that such acts or practwes a.'1 are f01.vnd to ha11e 
been engaged in are not prohibited by the designated rule or rules 
of the association, or that such act as is f o-und to have been omitted 
is not required by such designated rule or rules, the O011imi.sswn 
shall by order set aside the action of the association. 
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"(£) If, after aJ>rl'opriate notice and opportunity for hear-tng, th.e 
Com1nusion finds that any penalty imposed upon a member or person 
o~sociated with a memher is e:vcessive or oppressive, having due regard 
to the public interest, the Commusion shall by order caneel, reduce, 
01' 7'eq,uire the 1•emission of such penalty. 

"(3) In any proceeding to ,,e,view the denial of memhership in a 
regiBtered ;uture8 association or the barring of any person from being 
associated with a member, if the Commusion, after appopriate notice 
and hearing, and 'upon consideration of the record before the associa-
tion and s1u:h othe1· evidence as it may deem 1·elevant, determines that 
the specific grounds on which 81.teh denial or bar is based erdst in fact 
and are valid under this section, the Commission shall by order dismiss 
the proceeding,· othm'Wise, the Commusion shall by order set aside the 
action of the association and require it to admit the applicant to mem-
bersh-ip therein, or to per-,nit such person to be associated with a 
membe1·. 

"(i) £.very registered futures association shall file with the Com-
mission in accordance with such rules and regulations as the Commis-
sion may prescribe as necessary or appropriate in the public interest, 
copies of any clianf!e_S in or additions to the rules of the association, 
and suc'h otlzer information and documents as the Commission may 
require to keep <n.trrent or to supplement the registration statement 
and docwrnents filed rnc1·surtnt to subsection (a) of thu section. Any 
cliange in or addition to the ru./e.s of a registered futures Msociation 
shall be submitted to the Commission for approval and shall take 
effect ttpon the thi1·ti.eth day after such approval by the Commusion, 
or 11pon su,ch earlier date a.'$ the Commission may determine, unless the 
Oommissi.on shall ente1· an order duapprovin9 s·uch change or addi-
tiM1.,· and the Commission shall enter such an order1tnless such chanoe 
01· addition app"-a1'8 to the Commusion to be con.si.stent 1vith the 
requlrement8 of thi<s secti'.on and the provisions of this Act. 

"(k)(l) The Comnnission is authorized by order to abrogate any 
rule of a registered futures association, if after appropriate notice and 
opport1mity for hearing, it appears to. tfte Commission that such (/,bro-
gation is necessary or appropriate to assure fair dealing by the members 
of such a.ssociation, to a,<Jsure a. fair-representation of its members ·in the 
a,dministrati.on of its affairs or effectttate the purposes of this title. 

,: (.e) The Commission may in writing request any regutered futttres 
association to adopt any specified alteration or supplement to its rules 
with res-pect to any of the matters hereinafter enumerated. If such as-
sociation fails to adopt such alteration or supvlement 'I.vi.thin a. reason-
C1ble time, the Commission is authorized by order to alter or supplement 
the rules of such as.itociation fo the manner theretofore requested, or 
with such modificati()11s of such alteration or s·upplement as it deems 
nece-Ysary if, after appropriate notice'and opportunity for hearing, it 
ap7Jcars to tlie Commission tha.t sU1Jh alteration or supplement is nec-
essary or appropriate in the public interest or to effectuate the purposes 
of thi.~ section, 'l.nith respect to-
• "(A) the basis for, and procedure in connection with, the denial 

of membership or the barring from being associated with a mem.-
ber or the discip1ini-nr, of member,<1 or pe1·sons associated with mem-
bers. or the qualificati07ls required for memhers or natural per.<Jons 
C1Ssodated with members or any cla.,<Js thereof j 
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"(B) the method tor.adoption of any change in or addition to 
the rtiles of the <UJsociation; • . 

" { 0) the method of choosing offe,cers and directors. 
"(l) The Oommission is authorized, if such action appears to it to be 

necessary or appropriate in the 'J)'l.iblic interest or to carry <mt the pur-
poses of this sectUYnr-

" ( 1) after appropriate notice and opportunity__ for hearing, by 
order to suspend for a period not exceeding twelve months or to 
revoke the repistration of a registered, futures association, if the 
Oowm,islJion finds that such association has violated any provisions 
of this title or any rule or regulation thereunder, or has failed to 
enforce compliance with its own rules, or has engaged in any other 
activity tending to defeat the purposes of this Act; 

"{f) after appropriate notice and opportunity for hearing, by 
order to suspend for a/eriod not exceeding twelve months 01· to 
ewpel from a registere futures associ.ation any member thereof, 
or to suspend for a period not exceeding twelve mmith.s or to bar 
any person from being associated with a menwer thereof, if the 
Commission finds that such member or person-

" (A) has violated any provision of this title or any rule 01· 
regulation thereunder, or has effected any transaction for any 
other person who, he had rea.son to believe, was violating with 
respect to such tra,nsaction any provision of this title or any 
rule or regulation thereunder; or 

"(B) has willfully violated any provision of the Oommod-
ity.Exchange A.ct, as amended, or of any rule, regulation, or 
order therewnder, or has effected any transaction for any 
other pe1·son who, he Md 1·eason to believe, was willfull'!/ 'L'io-
lating with respect to such transaction any provision of such. 
Act or rule, regulation, or order. 

"(3) after appropriate notice and opportunity for hearing, by 
order to ·remove from offece any office1· or director of a registered 
futures association who, the Commission finds, ha.~ willfully failed 
to enforce the rules of the aswci.ation, or has willfully abused his 
authority. 

" ( m) The Oomm,isttion shall include in its annual reports to Oongress 
information concerning any futures a.ssociations registered pursuant 
to this section and the effectiveness of such associations in regulating 
the pactices of the members." • 

TITLE IY-MISOELLAlrEOUS PROVISIONS 

SEc. J/)1. Section 9 of the Commodity Exchange Act, as amended 
(7 U.8.C. 13), is amended by adding the following new s1ibsections: 

"(d) It shall be a felony p11;nishahle by a fi'M of not more than 
$10,000 or imprisonment for not more than five years, or both, together 
with the costs of prosecution, for any Commissioner of the Commi~-
sio-n or any employee or agent thereof, to participate, directly or in-
directly, in any transaction in commodity futures or any transaction 
of the character of or 'Which is com-monl-y known to the trade as an 
'option', 'p1iviler;e', 'indemnity', 'bid', 'offer', 'put', 'call', 'advance 
guaranty', or 'decline guara·nt'lf', or for an.y such person to participate, 
directly or indirectly, in any investment trawaction in a·n act-ual, com-
modity: Provided, That s·uch prohibition against any itvVestment 
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transaction in an actual commodity shalt not apply to a transacti01l 
i1i which s-tteh pe1·son buys an agricultural commwdity or livestock /or 
u.se in Ms own jarming <J'l' ra:rwhing operations 01· setts an agricu,ltu1·al 
commodity wkich he has p?·oduced in connection w-ith his own farming 
01• 1·anching operati()'ll,lJ wr to any trawaction in wldch he selts live~ 
stock which, he has owned at least three montha. With respect to such 
exuepted transactions, the O ommUJsion shall require any O <>11'1111U8sioner 
of the Oommission or any employee or agent thereof who participates 
in any 8'UCh transaction to notify the Oommission thereof in accordance 
with such 1·egulati<>'IUJ as the O oml11dssion shalt presmibe and the O omr 
mission shatt make 8UCh information (lll}auable to the public. 

"' ( e) 1 t shall be a felony pwnishabl6 by a fiM of not 'ITWl'e than 
$10,000 or imprisonment for not more thaln five years, or both, together 
with the costs of prosecutiunr-(1) for atn,y Oow,n,is8W'llel' of the O0'/Tv; 
mission or any employee or agent thereof who, by virtue of td8 emptoy-
1nent or position, acg_uires information which may affect or tend to 
affect the price of any commodity futures or c01TIJT1Wd,ity and w-hich 
inf ormatwn, has not been made public to impart such information 
with intent to assist another person, directly or indirectly, to partici-
pate in any trwnsaction in commodity futures, any transaction in an 
actual com.mwdit,y, or in any trawactUJ'll, of th,e character of or which 
i.s commonly known to the trade as an 'option', 'privilege', 'indewnity' 
•bul,', 'ofler', 'put', 'cal,l', 'advance guaranty', or 'decline guo:ranty'; a:ul 
(£) for any person to acquire s-uch information from, any Oommissioner 
of the O01'TIITJVission or any employee or agent thereof and to use such 
information in any tmnsaction in commodity, fu"flures, any tra11.8action 
in an ac&uat c<>mmodity, or in any tra11.8actwn of the character of or. 
which, i.s corrvmonty know-n to the trade as an 'option', 'prwilege', 'in-
den11nity', 'bid', 'offer', 'put', 'call', 'advance gua:ranty', or •decline 
g·uaranty'." • • 

SEc. 4£)2. Section 4c of the Oommodity &»change Act, as amended, 
( 7 D.S.O. fie), i.s amended- . 

(a) by imert-ing "(a)_" after"SE0.4c.". . 
(b) JJy striking paragraph (B) in its entirety and inserting in lieu, 

thereof the following: . 
"(.8) if such tra11.8action i'llllJo'//ves any commodity specifically 

set Jorth in section 2(a) of this Act, prior to the e-nactment of the 
Oommodity Futures 1'rading Oommission Act of 1974, and if 
such transaction u of the character of, or is com;m,only known to 
the trade as, an 'option', 'privilege', 'indemnity', 'bid', 'offer', 'put', 
'call', 'adva:nce guaranty\ or 'aecline !J'uaranty', or". 

(c) By adding at the end thereof the following new subsection: . 
" ( b) i.Vo person shall ofter to enter into, enter into, or confirm, the , 

e:eecution OJ, any transacti01l subject to th,e provisions of subsection · 
(a) of this section i'llllJo'//ving any co1MlU)d,ity regulated under this Act, 
b·ut not specificalvy set forth in section £(a) of this Act, prior to the 
enactment of the Oommodity Futures 1'rading Oommission Act of 
1974, which is of the characte1• of, or is comnwnly known to the trade 
as, an 'option', 'privilege', 'indemnity', 'bid', 'ofler', 'p·ut', 'call', 'ad-
,vance guaranty', or 'dectine guaranty', c<>ntrary to any rule, regulation, 
or order of tlie Oommissi01t prohibiting any auch transaction or allaw-
ing any such fransaction unde1· such terms and conditions as the O om,-
mission shall pres<mbe within one year after the effective date of the 
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Commodity Futures Trading Oommission Act of 197 4 unless the Oomr 
·muJ8i,on determines and notifies the Senate Oommittee on Agriaulture 
and Fores try and the H <YUSe O ommittee on Agriculture that it is unable 
to pesaribe such term,1J and conditions within 8UCh period of time: 
Pro'IJ'ided, That any such order, rule, or regulation may be rrw.de only 
after-notice and opportunity for hearing: And provided further, That 
the Oommi.ssion. may se_t different termlJ and conditions for different 
markets." . .. . . 

(d) By striking the last sentence of ll'lif>seation (a) as designated by 
this section. 

SEc. J/)3. Se(Jtion 4a(l) of the Oom;m,odity Exchange Act, as • 
amended (7 U.S.O. 6a), is amended by inserting, following the word 
"strtuldles" in the last sentence of such paragraph the words "or 
'arbitrage''.' and by adding the following new sentences at the end 
of 8UCh paragraph: "Tlie word 'arbitrage' in dome1Jtic markets shall 

. be defined to 'm,ean the same as a 'spread' or 'straddle'. The Oommis-
swn is authorized to define the ter-m 'international arbitrage?." 
· SEc. 404. Section 4a(3) of the Oommodity Exchange Act, as 

amended (7 U.S.O. 6a), is amended by deleting the period at the end 
of the first sentence and adding "tllJ such terms shall be defined by 
the Oommission within ninety days after the effectii•e date of the 
Oommodity Futures Trading Oommission Act of 197 4 by order con-
sistent with the purposes of this Act.",· and by deleting, effective im-
mediately on enactment of this Act, the remainder of paragrap_h 
(3): Provided, That notwithstanding any other provi8ion of law, the 
Secretary of Agriculture, immediately upon the enactment of the Oom-
modity Futures Trading Oommission Act of 1974, is authorized and 
directed to promulgate regulations defining bona fide hedging trans-
actions and positions: And J>'l'..OVided further, That wntil the Secretary 
isaues BUCh regulations defining bona fide hedging transactions and 
positions and ffich regulations are in full force and effect, such terms 
shall continue to be defined aJJ set forth in the Oommodity Exchange 
Act prior to its amendment by the Oommodity Futures 1'radi,ng Oom-
missi,onActof 1974. . . 
• SEc. 1,.05. Section 4b of the Oommodity Exchange Act, as amended • 
• (7 U.S.O. 6b), is amended- • ' . 

(a) By deleting_ the word "cotton" where it appears in tlie last full 
paragraph of ffich section, and inserting in lieu thereof the words "a 
comnnodity". • • . • 

(b) By striking the period at the end of such section and adding 
the following: ": And provided further, That such transactions shall 
be ma.de in accordance with such rules and regulations as the Oom-
misswn may promtUlgate regarding the manner of the execution of 
such transactions." 

SEc. 1,.06. Section 5a(6) of the Oommodity Exchange Act, as 
amended (7 U.S.O. 7a), is amended by deleting the semicolon at the 
end of said subsection and inserting in . lieu thereof the fallowing: 
"and adopted by the OommisB'ion;". 

SEc. J,.07. Section 5a(8) of the Oommodity Exchange Act, as 
amended (7 U.S.O. 7a), is amended,-

(a) By deleting the words "not been disapproved by the Secretary 
of Agriculture pursuant to paragraph (7) of section Ba" and insert-
ing in lieu thereof the words "been <approved by the Oomtm,isttwn pur-
suant to paragraph (J:e) of section 5a". 
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(b) By deleting the 1.vo-rd "so", and inse1·ting the words "by the 
Commission" immediately before the semicolon at the end of such 
subsection. 

SEc.. J/)8. Sect-ion 6( b) of the Commodity Exchange Act, a8 am.ended 
(7 U.S.C. 9), is amended-

(a) By striking in the seco-nd sentence "a referee" and inserting 
in lieu thereof "an Administrative Law Judge". 

(b) By striking the word "referee" each other place it appears 
and inserting in lieu thereof "Administrative Law Judge". 

SEc. 409. Section9( c) of the Commodity Exchange Act, as amended 
(7 U.S.C. 13), is amended by inserting after "section 4i'" the follow-
ing_: "section 4k, section 4m, section 4o,". 

SEC. 410. Section 5108(c) of title 5 of the Uni'ted States Code is 
amended by addi'ng after paragraph (11) thereof the foll,owing new 
paragrapk: • . • 

"(1~) The Commodity Futures Trading Commission, subject to 
the standards and procedures prescribed by thi,s Qhapter, may place 
an additional twenty positions in GS-16, GS-17, and GS-18 for pur-
poses of carryi'ng out its functions." • 

Sec. 411. All operations of the Commodity Exchange Commission 
and of the Secretary of Agriculture under the Commodity Exchange . 
Act, including al,l pending administrative proceedings, shall be trans-
ferred to the Commodi'ty Futures Trading Commission as of the effec-
tive date of this Act and continue to completion. All rules, regulati'ona, 
and orders heretofore issued by the Commodity Exchange C01nmissio-n 
and by the Secretary of Agriculture under the Commodity Exchange 
Act to the extent not inco-nsistent witl,, the pro-visions of thi,s Act shall 
continue in full force and effect unless and unti'l terminated, modified, 
or suspended by the C01nmodity Futures Tradi'ng Commission. 

SEC. 411. Pending proceedings under existing law shall not be 
abated by reason of any pro-vision of this Act but shall be disposed of 
pursuant to the applicable pro-visions of the Commodity Exchange 
Act, as amended, in effect prior to the effective date of this Act. · 

SEc. 413. If any pro-vision of this Act or the application thereof to 
any person or circumstances is held i'nvaUd, the validity of the remain-
der of the Act and the applica#on of such provision to other persons 
o-r cirmtmstances shall not be affected thereby. 

Sec. 414. The Commodity Exchange Act, as amended, is amended 
. by adding the following new section at the _end thereof: 

·."SEc. 16 . • (a) The Commission may conduct regular investigations 
of the markets for goods, articles, services, rights, and interests which 
are the subject of futures contracts, and furnish reports of the findings 
of these irwestig_ati'ons to the public on a regular basis. These market 
reports shall, where appropriate, include inf01mation on the supply, 
demand, prices, and other conditfrms in the United States and other 
countries with respect to such goods, articles, services, rights, interests, 
a.nd inf orm<i-tion respecting the fu-tures markets. • 

"(b) The Cpmmission shall cooperate with the Department of Agri-
culture and any other Department or Federal agency which makes 
nwrket i'nvestigations to avoid unnecessary duplication of information-
gatherinq activities. • 

"(c) The Department of Agrimtlture and any other Department or 
Federal agency which has market information sought by the Commis-
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sion shall fumish it to the C01n1n-ission upon the request of any author-
ized employee of the Commission. The Commission shall abide by any 
rules of confide1ttiality applying to such information. 

"(d) The Commission shall not disclose in such reports .data and 
information which would separately disclose the business transactions 
oj a;nJf_ person and trade secrets or names of customers except as pro-
vided in section8 of this Act." • 

SEc. 415. Section 4g of the Commodity Exchange Act, as amended, 
is amended by inserting "(1)" after the section designation and by 
adding the f ollowin~ new s-ubsections: . • 

"(2) Every cleMinghouse and contract market shall maintain daily 
trading records. The daily trading records shall include 8'UCh informa-
tion a.s the Commission shall prescribe by rule. 

:'(3) Brokers and futures commission merchants shall maintain 
daily trading records for each <YUstomer in SU<Jh manner and form as to 
be identifiable with the trades referred to in subsection (2). 

" ( 4) Daily tradin[J records shall be maintained in a form suitable 
to the Commission for such period as may be required by the Corn- . 
mission. Rep01·ts shall be made from the records maintained at such 
times an.d at 81.wh places and in such form as the Commission may 
prescribe by r-ule, order, or regitlation in order to protect the public 
interest on.d the interest of person8 trading in commodity futures. 

"(5) Before the beginning of trading each day, the exchange shall, 
insofar as is practicable and under terms and conditions specified by 
the Commission, make public the volume of trading on each type of 
contract for the previous day and s-uch other information as the Com-
. mission deems necessary in the public interest an.d prescribes by rule, 
order, or regulation. 

" ( 6) Nothing contained in this section shall be constnud to prohibit 
the Commission from making separate determinaJions for different 
clearinghouses, contract markets, and erechanges when such d~termi-
nations are warranted in tlie judgment of the Commission." 

SEc. 1,16. The Commodit'V Exchange Act, as amended, is amended 
by adding at the end thereof the folltJWing new section: 

"SEc.18. (a) The Commission shall establish and maintain, a.s part 
of its ongoing operations, research and information program8 to (1) • 
determine the feasibility of trading by c<rrnptt_ter, and the e-xpanded 'Ilse 
of modern information system techwlogy, eleetronic data processing, 
and modern com/m11mwation systems by_ c<J'lillrni.Jdity e:-echanges, boards 
of trade, and_ by the Commission itself for purposes of improving, 
strengthening, /acilitating, or regulating futures trading operations; 
(t) assist in the deve'lopment of educational and otlter informati01T1al 
materials regarding futures trading for dissemination <ind 'il8e among 
producers, market u8ers, and the general public,· and (3) carry <YI.Lt the 
general purposes of this Act. 

" ( b) The Commission shall include in its annual reports to 0.ongress 
plans and findings with ret1pect to implementing this section." 

SEc. 417. The Commodity Futures Trading Commission shall BUb-
mit to the Congress, not later thanJune30,1!ll6, a report respecting the 
need for legislation in8'ltring owners of commodity fuilures accounts 
and persons handling or clearing trades in such accounts against loss 
by 1-ea,.son of the insolvency or financial failure of a futures commis-
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sion ·merchant carr-y-ing such accounts. The report 8hall contain tlte 
1·ecommendation.r1 of the Oom,mi8sion concerning the fO'r'mt and -nat1trP. 
of any such legislation. _ 

Sec. 4l8. (a) Except as otlierwi.~e '[>'T'Ovided specifical,l,y in this 
Act, the effective date of tlti.~ Act shall be the 180th day after en-
actment. The Commission referred to in section 101 is hereby estab-
lished effecti-1:e iwmed-iately on enactment of thi.~ Act. Sectfona 10¾ 
and 410 shall be effective immediately on enactment of thi,s Act. 
Activities necessary to implement the changes effected by this Act may 
be carried out after the date of enactment and before as well as after 
the 180th day thereafter. Activities to be carried out after the date 
of enactment and befm·e the 180th day thereafter may include, but 
are not limited to the following: designation of boards of trade 
as contract markets, registration of futures commission merchants, 
floor brokers, and other persmis 'required to be registered under the 
Act, approval or modification of bylaws, rules, regulations, and resolu-
tions of contract markets, and issuance of regulations, eff 0ctive on or 
after the 180th day after enactment; appointment and compensation of 
the members of the Commission; hiring and compensation of staff_: and 
conducting of investigations and hearings. Nothing in this Act .~hol,l 
limit the autho1-ity of the Secretary of Agriculture or the Commodity 
Exchange Commission under the Commodity Ewchange A ct, as 
amended, prior to the 180th day after enactment of this Act. 

(b) Funds appropriated for the administration of the Commodity 
Excliange Act, as amended, may be used to implement this Act im-
mediately after the date of enactment of this Act. 

And the Senate agree to the same. 
lIEIDIAX E. TALMADGE, 
GEORGE 1IcGoYERN, 
HUBER'r H. HUMPHREY, 
DICK CL..\RK, 
CARL T. Cm:Tis, 
RoBERT DoLE, 
HENRY BELL:lIO::S-, 

Managers on the Part of the Senate. 
W. R. Po.A.GE, 
FRANK A. STUBBLEFIELD, 
THOMAS s. FOLEY, 
BOB BERGLAND. 
,vII.LIA~r c. ,v AMPLER, 
ROBERT PRICE, 
CHARLES THONE, 

At anagers on the Part of the House. 
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I JOINT EXPLANATORY STATE)IENT OF THE COMMITTEE 
OF CONFERENCE 

The managers O'l the part of the House and the Senate at the con-
ference on the disagreeing votes of the two Houses on the amendments · 
of the Senate to the bill (H.R. 13113) to amend the Commodity Ex-
change A.ct to stren!lthen the regulation of futures trading, to bring 
all agricultural anf other commodities traded on exchanges under 
regulation, and for other purposes, submit the following joint state-
ment to the House and the Senate in explanation of the effect of the 
action agreed upon by the managers and recommended in the accom-
panying conference report. The differences between the House bill 
and the Senate amendment and the substitute agreed to in conference 
are noted in the following outline, except for conforming, clarifying, 
and tech.riical changes: 
(1) Nature of O omnnission. 

The House bill creates a five-man regulatory Commission with cer-
tain ties to the Department of Agriculture. The Commission would 
consist of four public members and the Secretary of Agriculture or 
his designee. The four _public members of the Commission would be 
appointed by the President from the general public and confirmed by 
the Senate. Any of the five members of the Commission could be sep-
arately nominated by the President as Chairman of the Commission, 
nlthough such nomination would be subject to separate Senate ap-
pro·rnl. The four public members would serve on a part-time basis. 

• They would be compensated at Executive Level IV on a :per diem 
basis for the time they spend in the performance of their official activ-
ities. The Commission would be allowed to utilize the facilities and 
services of the Department of Agriculture, at cost, including adequate -
office sp:ice if available. The Commission would be required to meet 
as often as necessary, but not less than one regular meeting per month. 
Additional meetings could be called by the Chairman or any two mem~ 
hers of the Commission. The Commission would have a General 
Counsel, an Executive Director, and a Secretary. 

The Senate amendment creates a fiTe-man independent regulatory 
Commission consisting of a Chairman and four other Commissioners. 
In nominating persons for appointment, the President is to seek to 
establish and maintain a balanced Commission that will include--but 
not be limited to-persons of demonstrated l,,.,1owledge in :futures 
trading or its regulation and persons of demonstrated knowled,g-e in 
the production, merchandising, processing, or distribution o-f the ~oods. 
articles, services, rights, and interests covered by the Act. The Chair-
man would be the chief administrative officer and compensated at 
Executive Level III. The other Commissioners would be compensated 
at Executive Le,el IV. The Commission would have a General Counsel 
anc1 an Executive Director, but no Secretary. Both the General Counsel 
and the Executive Director would be subject to Senate confirmation. 
They would be compensated at Executive LeYel Y. 

(3.'3) 
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The Conference substitute adopts the Senate provision with an 
amendment. Under the Conference substitute, the Secretary of Agri-
culture will appoint a liaison officer, who shall be an employee of the 
Department of Agriculture, for the purpose of maintainin~ liaison 
between the Commission and the Department. The Commission shall 
furnish the liaison officer with appropriate office space and clerical he1p. 
and he shall have the right to attend and observe all deliberations and 
proceedings of the Commission. Likewise, the Commission shall estab-
lish a separate office within the De_partment of Agriculture to be staffed 
with employees of the Commission for the purpose of maintaining 

• liaison between the Department and the Commission. The Secretary 
shall take such steps as ma.r be n~essnry to enable the Commission to 
obtain information and utilize such services and facilities of the De-
partment as may be necessary in order to maintain· effectively such 
liaison. 

Under the Conference substitute, the Commission would appoint 
the General Counsel and the Executiv() Director. Only the Executive 
Director would be subject to Senate confirmation. Both would serve 
at the pleasure of the Commission. 

The Conference substitute includes the lloui3e provision that a 
vacancy in the Commission would not impair the riJ?ht of the remain-
ing Commissioners to exercise the powers o-f the Commission. Thns, 
during the period of transition between the date of enactment and the 
effective date of the bill, it will be possible for the Commission to fuuc-
tion when three of the Commissioners have been appointed and have 
qualified. • 

The Confererwe substitute also provides that whenever the Com-
mission submits any budget estimate or request to the President or 
the Office of Management and Budget, it shall concurrently transmit 
copies of that estimate or request to the House and Senate Agriculture 
Committees and the House and Senate Appropriations Committees. 
Likewise, whenever the Commission submits any legislative recom-
mendation, or testimony, or comments on legislation to the President 
or the Office of 1tfanag~ment and Bnd,ret. it shall concurrently trans-
mit copies thereof to the House and Senate Agriculture Committees. 

_ (f) Reparations procedure. 
Under t~enate amendment, a person would have three years 

instead of nine months, as provided in the House bill, to make a com-
plaint to the Commission. 

Judicial review of the Commission's findings and order would under 
the House bill be de novo, exce]?t that the findings of fact and orders 
of the Commission would be pnma fade evidence of the facts therein 
stated. Under the Senate amendment, the findings would be reviewable 
only for purposes of determining if they are supported by substan-
tial evidence. 

Under the H ou:ge bill, the period of time for a person to comply with _ 
or appeal a reparations or~r entered against him is fiye days. Under 
thf', s~nate amendment, thP neriod of time is extended to 15 days. 

Under the Conference sub~itute, a person would have two years 
to make a complaint to the Qommission. In lien of the House and 
Senate prm·isfons, judicial review of the CommisHion's findings and 
order would on anneal be in thfl Cm11-t of Appeals p1mmant to the 
procedure proYided in section 6 (b) of the Commodity Exchange A.ct. 
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Under section 6(b) of the Act, the findings of the Commission, as to 
tho facts, would, if supported by: the weight of the evidence, be 
conclusive. The Oonference substitute retains the Senate provision 
that the period of time for a person to comply with or appeal a repara-
tions order entered against him is 15 days. 
(3) Ant·itru.,t laws. 

Under the House bill, the Commission-in issuing any order, rule, 
or regulation or in requiring or approving any bylaw, rule, or regula-
tion of a contract market--is to take into consideration the public 
interest to be protected by the antitrust laws. 

The Senate amendment retains this provision, and, in addition, 
requires the Commission to endeavor to take the least anticompetitive 
means of achieving the objectives of the Commodity Exchange Act. 

The Oonference substitute adopts the Senate amendment with only 
a technical change. However, the requirement that the Commission en-
deavor to take th~ least anticompetitive means of achieving the objec-
tives of the Commodity Exchange Act is not intended to constitute any 
procedural roadblock to the Commission in regulating the futures trad-
mg industry, and separate proceedings to consider antitrust and anti-
competitive matters are not required by the Commission ih iSffiling any 
order, adopting any Commission rule or regulation, or in requiring or 
approving any bylaw, rule, or ~gulation of a contract market. 
(4) Jurisd-ictionof the Oommuaion. 

The House bill provides for exclusive jurisdiction of the Commission 
over all futures transactions. However, it is provided that such exclu-
sh·e jurisdiction would not supersede or limit the jurisdiction of the 

• Securities and Exchange Commission or other regulatory authorities. 
The Senate amendment retains the provision of the H OUSJe bill but 

adds three clarifying amendments. The clarifying amendments make 
clear that (a) the Commission's jurisdiction over futures contract mar-
kets or other exchanges is exclusive and includes the regulation of com-
modity accounts, commodity trading agreements, and commodity op-
t.ions; (b) the Commission's jurisdiction, where applicable, supersedes 
State as well as Federal agencies; and ( c) Federal and State courts -
retain their respective jurisdictions. 

In addition, the Senate amendment provides that interbank trading 
of foreign currencies and specified financial instruments is not subject 
to Commission regulation. . 

Also, the Senate amendment provides that the Commission's author-
ity in section 217 of the bill to reQ'Ulat.e transactions for the delivery of 
silver bullion, gold bullion, or bulk silver coins or bulk gold coins pur-
suant to standardized margin or leverage contracts is exclusive. 

The Oonf erence substitute adopts the Senate amendment, includ-
ing the provision in section 402(d) of the bill which strikes the last 
sentence of section 4c of the Commodity Exchange Act. The language 
being struck provides that "Nothing in this section [section 4c] or 
section 4b shall be construed to impair any State law applicable to any 
transaction enumerated or described in such sections." 

Under the exclusive grant of jurisdiction to the Commission, the 
authority in the Commodity Exchange Act (and the regulations is-
sued by the Commission) would preempt the field insofar as futures 
regulation is concerned. Therefore, if any substantive State law regu-
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lating futures trading was contrary to or inconsistent with Federal 
law, the Federal law would govern. In view of the broad grant of 
authority to the Commission to regulate the futures trading industry, 
the Conferees clo not contemplate that there will be a need for any 
supplementary regulation by the States. 
( 5) Fitness 1·equirements for ftoor brokers, futures commission me1·-

chants, and persons associated with them. 
The Senate amendment provides in section 206 that the Commis-

sion may exempt floor brokers, futures commission merchants, and 
persons associated with them, from any written proficiency examina-
tions, if·they have previously demonstrated the required proficie1icy 
and skill necessary to protect the interests of customers. 

The Senate amendment strikes a similar provision in section 20! 
of the H01.tSe bill which would be applicable only with respect to 
persons associated with futures commission merchants. 

The Oonfei·ence substitute adopts the Senate proYisiori. 
( 6) Oontract rnarket designation ( ecorwmic justification). 

The House bill requires a board of trade, before designation as a 
contract market, to demonstrate (a) that the prices involved in trans-
actions for future delivery in the commodity for which such designa-
tion is sought, are, or reasonably can be expected to be, generally 
quoted and disseminated as a basis for determining prices to _pro-
ducers, merchants, or consumers of such commodity or the products 
or byproducts thereof or.(?) that. such transactions are, or reasonably 
can be expected to be, ut1hzed by producers, merchants, or consumers 
engaged in handling such commodity or the products or byproducts • 
thereof in interstate commerce as a means of hedging themselYes 
against possible loss through fluctuations in price. • 

The Senate amendment strikes the House provision and substitutes 
therefor· the requirement that the board of trade demonstrate that 
transactions for future delivery in the commodity for which desig-
nation as a contract market is sought will not be contrary to the public 
interest. 

The Oonference substitute adopts the Senate provision. The Confer-
ees note that the broader language of the Senate provision would in-
clude the concept of the "economic purpose" ·test provided in the 
House bill subject to the final test of the "public interest". 
(7) Deli-very points:--.. 

The Senate amendment would give contract markets 75 days, instead 
of 60 days as specified in the House bill, to make changes in delivery 
points as deemed necessary by the Commission. 

In addition, the Senate amendment eliminates any requirement that 
warehouse receipts issued under the United States Warehouse Act 
be accepted in satisfaction of futures contracts where such a require-
ment is totally inappropriate. 

The Oonf ere-nee substitute adopts the Senate provision. 
( 8) V ofo.nta1'y arbitration of customers' claims. 

Under the Hou.'Je bill, a contract market's voluntary arbitration 
procednre is limited'to claims not in excess of $5,000. 

The Senate amendment increases thi.s am01mt to 815.000. 
The Oonference substitute adopts the Senate pro,-ision. 

--
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(9) Oommi,ssUYTI, approval, of ewchange bylaws, rules, regulatwns, and 
resolutions. 

The Senate amendment retains the provision of the House bill that 
a contract market submit for Commission approval bylaws, rules, 
regulations, and resolutions which relate to the terms and conditions 
of futures contracts or other trading requirements. 

The Senate amendment provides that the Commission is to approve 
or disapprove such bylaws, rules, regulations, and resolutions within 
30 days unless the Commission determines that a longer period of time 
is necessary for such determination and so notifies the contract mar-
ket. In addition, the Senate amendment (a) authorizes contract mar-
kets to adopt rules in an emergency without prior approval by the 
Commission, and (b) permits the Commission to exempt contract 
market operational and administrative rules from the requirement 
that they be submitted to the Commission for approval. 

The 0()'11,ference substitute retains the Senate provision with an 
amendment providing that the Commission shall specify the terms and 
conditions under which a contract market may, in an emergency, adopt 
a temporary rule dealing with trading requirements without prior 
Commission approval. 

Under section 213 of the bill, the Commission retains its authority 
and flexibility to alter or supplement previously-approved exchange 
bylaws, rules, regulations, and resolutions. • 
(10) .Restraining orders, injunctW1Ut, and writ8 of mandamus. 

The House bill provides that whenever it shall appear to the Com-
mission that any contract market or other person has en~aged, is • 

• engaging, or is about to engage in any act or practice const1tutin~ a 
violation of any provision of the Act or any rule, regulation, or order 
thereunder, or 1s ma position to effectuate a squeeze or corner or other-
wise restrain trading in any commodity for future delivery, the Com-
mission is permitted-to notify the Attorney General, and the Attorney 
General is permitted to bring a court action to enjoin such act or prac-
tice, or to enjoin the continued maintenance of such 1t position, or to 
enforce compliance with the Act, or any nlle, regulation, or order 
thereunder. • • 

The Senate amendment authorizes the Commission to go directly 
into court itself_:..without going through the Attorney General---fo 
enjoin any contract market or other person from violating the Act or 
restraining trading in any commodity for future delivery. The 
Senate amendment retains the authority for the Commission to seek 
injunctions with respect to persons "about to engage" in violations 
of the Act, but deletes the authority to seek injunctions with respect 
to persons "in a position to" effectuate a squeeze or corner. Under both 
the Senate amendment and the Hou.~e bill, no restraining order, in-
junction, or writ of mandamus will be issued ex parte. 

The Conference substitute adopts the Senate prmrjsion with an 
amendment providing that, in lieu of bringing actions itself~ the 
Commission may request the Attorney General to brin2; the action. 
,vhere the Commission elects to bring the action, it shall inform the 
Attorney General and advise him of subsequent developments. 
(11) Emergenc.11 p01.t'e1·s. 

The Bouse bill authorizes the Commission to dirrct any rontract 
market, "whenever [the Commission] has rrnson to believe thnt the 
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amount of deliverable supplies, the number of open contracts, the 
relative size of individual traders' positions, the amom1t and direc-
tion of price movements in cash and futures markets, the impact of 
government edicts and regulations, the existence of a market emer-
gency, or any other such market factor creates a condition which 
threatens orderly trading in, or liquidation of, any futures contract, 
to take such. action as in the Commission's judITTnent is necessary to 
maintain or restore orderly trading in, or liquidation of, any futures 
contract." The House bill specifies examples of actions that the Com-
mission may take. • 

Under the Senate amendment, the Commission will have authority 
to act only in "emergency" situations ancl direct a contract market to 
take such action as is necessary to maintain or restore orderly trading. 
The term "emergency" is defined as meaning-in addition to threat-
ened or actual market manipulations and corners--any act of govern-
ment affecting a commodity or any other major market disturbance 
which prevents the market from accurately reflecting the forces of 
supply and demand. In addition, the "emergency" itself must-:in the 
Commissio!l's judgmen~have a greater adverse impact on the market 
than the action the Commission proposes to take. 

The Oonference substitute adopts the Senate prov1s1on with an 
amendment deleting the language that the "emergency" must, in the 
Commission's judgment. have a greater adverse impact on the mar-
ket than the action the Commission proposes to take. At the outset of 
an emergency, it might not be practicable for the Commission to reach 

._such a judgment. • 
However, the Conferees clo not intend that the emergency powers 

sect.ion be used to prescribe a remedy more severe than the malady 
sought to be cured. The effecth·e use of the emergency powers requires 
th_e <;areful exercise of expert and impartial judgment by the Com-
m1ss10n. 

Under the Oonferenee substitute, the Commission may take, but is 
not limited to, all of the emergency actions specified.in the House bill. 
( W) Disciplinary procedures. 

The Sena.te amendment (a) authorizes the Commission to discipline 
exchange members if the exchange fails to act and (b) permits a 
member who is disciplined by an exchange to appeal to the Commis-
sion. The proyision does not require any person to submit to the appeal 
procedure of the Commission and it does not deny an_y person the right 
to seek relief in the courts. Nor does it limit the liability of any person 
in any suit by a State or Federal agency. 

The House bill contains no comparable provision. 
The Oonference substitute adopts the Senate provision with an 

amendment under which review by the Commission of exchange dis-
ciplinary action would be discretionary and, if allowed, in accordance 
with sn~h standards and procedures as the Commission deems appro-
priate. The Oonference substitute deletes the Senate provision sta'tino-
that nothing therein (a) requires any person to submit to the appeJ 
procedure of the Commission, (b) prohibits any person from seeking 
relief in the courts, or ( c) limits the liability of any person in any suit • 
by a State or Federal agency. The appeal procedure, under the Oon-
fe1·ence substitute, is discretionary. While as a matter of primary ad-
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ministrative jurisdiction, courts may defer to any review afforded by 
the Commission, the availability of such review procedure will not 
affect rights that are otherwise available to persons adversely affected 
by exchange action. 
(18) Leverage contract reg,dation. 

The Senate amendment requires the Commission to regulate leverage 
transactions for the delivery of silver bullion, gold bullion, or bulk 
silver coins or hulk gold coins. Under the Senate amendment, if the 
Commission determines at any time that such transactions are futures 
contracts within the m~ning of t_he Act, they would be regulated 
accordingly. • 

The House bill contains no comparable provision. 
The Oonference substitute adopts the Senate provision. If the Com-

mission determines that anv levera~ transaction is a contract for 
future delivery withm the menning or the Commodity Exchange Act, 
all of the requirements in the Act would be applicable to trading in 
such transaction. 
(14) Futures associ,atUYM. 

Title III of the H cYuse bill provides enabling authority at the dis-
cretion of the Commission for persons registered under the Com-
modity Exchange Act and in the commodity trading business to 
establish voluntary associations for regulating the practices of the 
members. 

The Senate amendment strikes title III of the House bill and re-
quires the Commission to investigate the need for legislation providing 
for the registration of futures associa,tions. The Commission is to re-
port its findings to Congress within two years. . 

The Oonfe1·ence substitute adopts the House provision with an 
amendment providing that the Commission's ·annual reports to th~ 
Congress are to include information concerning the futures associa-
tions registered pursuant to title III and the effectiveness of such 
associations in regulating the pra.otices of the members. Thus, Congress 
will be in a position to make a continuing review of the effectiveness 
of any futures associations registered by the Commission. 
(15) ln.nder tm,ding. 

The Senate amendment makes technical changes in the H 01.,se sec-
tion on insider trading. In addition, it modifies -the House prohibition 
against insider trading in actual commoditie!J. The Senate amendment 
prohibits trading in actual commodities only if the inside.r is using 
';information acquired by virtue of his employment or position" to do 
such trading. 

The Senate amendment would also make it a felonv for any person 
to acquire information from an insider and use such.information for 
futures tradin~, options trading, and trading in actual commodities. 

The 11 ottSe bill does not impose any sanctions ·against persons acq:uir-
inq information from insiders. 

·The Oonference substitute deletes the Senate provision requiring 
that. for a crime to be committed under the new section 9(d), a Com-
!fiissioner of _the. Commission or emp!oyee or agent thereof engagin~ 
m a transaction m an actual commod1ty must be proven to have used 
';information acquired by ,·irtue of his employment or position". The 
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Conferees wished to make it clear that the deletion of this requirement 
should not be construed to mean that a Commissioner or other employee 
or agent of the Commission would be prohibited from enga~ing m any 
transaction in an actual commodity ( e.g., the purchase ot butter or 
other commodities for his own use). The Conference substitute, there- • 
fore, adds the word "investment" to define the type of actual transac-
tion soue;ht to be prohibited. This makes clear that the purchase of 
commodities for one's own use and consumption is not prohibited. In 
addition, the Conferees added larnruage refining the "excepted trans-
actions" lan&'1a~ to permit "purchase" as well as sale of actual com-
modities anct livestock in connection with farming and ranching 
operations of a Commissioner, employee or agent. • 

The Conference substitute retains the Senate provision making it a 
felony for any person to acquire and use insider information. 
(16) Option.'J trading. 

The House bill continues the ban now contained in section 4c of the 
Act on trading in options (privileges, indemnities, bids, offers, puts, 
calls, advance guaranties, and decline guaranties) in the now-regu-
lated commodities, but permits trading in options in all other commod-
ities if not done contrary to -any rule, regulation, or order of the 
Commission prohibiting any such transaction or allowing any such 
transaction under such terms and conditions as the Commission may 
prescribe. The Commission could promulgate such an order, rule, or 
regulation only after notice and opportunity for hearing. The Commis-
sion may set different terms and conditions for different 1uarkets. 

. The Senate amendment retains the H o'use provision, but provides 
that the Commission is to prescribe the regulations governm~ such 
options trading within one year after the effective date of the bill. 

The Conference substitute adopts the Senate provision with an 
amendment l?roviding that the per10d for issuing regulations govern-
ing suoh options trading may be extended if the Commission deter-
mines, and notifies the Senate Committee on Agriculture and Forestry 
and the House Committee on A~culture, that it will be unable to 
promulgate such regulations withm the one-year period. 
(17) Arbitrage. 

The H 01.tse bill authorizes the Commission, in fixing trading and 
position limits, to exempt "arbitrage" transactions, and defines the 
word "arbitrage" as meaning the same as a "spread'' or "straddle". 

The Senate amendment retiains such exemption but limits the defini-
tion to arbitra,ge in domestic markets and authorizes the Commission 
to define "international arbitrage". 

The Conference substitute adopts the Senate .provision. 
(18) lI edging. 

The lI owre bill deletes the definition of "bona fide hedging transac-
tions or positions" now contained in the Act and allows the Commis-
sion to define that term "by order consistent with the purposes of this 
Act." HoweYer, until the Commission issues regulations defining what 
c-onst,itutes bona fide hedging transactions and positions under the 
Act and such regulations are in full force and effect, such terms will 
continue to be defined as set forth in the Act prior to its amendment 
by the bill. 
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The Senate aniendment allows the ·commission to define hedging, · 
as would the House bill, but requires that the Commission allow 
the hedging of "contract" bushels of seed and extend anticipatory 
hedging privileges to persons such as bakers who use products ( for 
example, flour) of traded commodities rather than ~h_e commodity 
itself. Under the Senate amendment, the new defimt10ns must be 
issuecl ·by the Commission within_ 90 days after the effective date of 
the bill. 

The Oonfe1·ence substitute adoJ?tS the Ho-use provision, with an 
amendment. The Conferees recogruze that the language of the House 
bill accommodates the Senate provision requiring the Commission to 
allow hedging by users of products of traded commodities as well as 
hedging by seed companies of the contract bushel equivalent of antic-
ipated seed production. The Conferees intend that such hedging be 
allowed by the Commission. Further, with respect to this change in 
existing law which allows bakers to be deemed legitimate hedgers for 
purpose of exceeding the speculative limits provided under the Act, 
the Conferees intend that the right of such hedging on products of 
traded commodities be extended to all persons similarly situated-i.e., 
to all legitimate businessmen seeking to offset an existini cash risk 
in a product of a traded commodity-unless otherwise provided by the 
Commission. Therefore, the Commission retains control over poten-
tial abuse, if any, of this provision through its general authority to 
refine the mandate intended by the Conferees by order consistent with 
the purposes of the Act. • 

Immediately upon the enactment of the bill, the Secretary of Agri-
culture is to issue regulations defining bona fide hedging transactions 
to allow hedging by the persons described above. Such regulations 
would, of course, only be applicable with respect to the now-regulated 
commodities. The new Commission would issue hedging definitions for 
the other commodities within 90 days after the effective date of the bill. 
(19) Separability. 

Both the House bill and the Senate amendment preserve the validity 
of the remainder of the bill if any portion is held invalid. 

The Senate amendment strikes that part of the House bill which 
would preserve any section of the Commodity Exchange Act in its 
applicability to any person or circumstance if such section is amended 
by any provision of the bill which is held invalid. • 

The Oo-nfe1·ence substitute adopts the Senate provision. 
( 20) Market repo-rts. 

The Senate amendment authorizes the Commission to investigate 
markets for goods, articles, services, rights, and interests which are 
the subject of futures contracts, and publish regular market reports. 
The Commission would be required to cooperate with other Federal 
agencies t-0 avoid unnecessary duplication of information-gathering 
activities. Other agencies wonld be required to furnish market in-
formation to the Commission, which would in turn be subject to any 
rules of confidentiality applying to the information. The Commis-
sion could not disclose the names of individual companies. 

The House bill contains no comparable provision. 
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The Oonference substitute adopts. the Senate proYision with an 
amendment providing that, except as provided in section 8 of the 
Act, the Commission shall not disclose in the market reports data 
and information which would separately disclose the business tn1ns-
actions of any person and trade secrets or names of customers .. 
(fl) Dai,ly trading repO'l'ts. 

The Senate amendment requires e,ery clearinghouse to deliver a 
daily report to the C~muni~ion, specifying for each trade made on 
the exchange that day, the time, the subject, the number of contracts, 
the price, the deliv~ry month, and the identification of the traders. 
The Commission would be authorized to require additional information 
in such reports, and to prescribe the form and manner of such reports. 
The Conup.ission would be permitted to disclose such reports or mfor-
mation from them if it determines that disclosure furthers the regula-
tion of futures trading. Exchanges would be required to publish daily 
reports of the volume of trading on each type of contract. The Com-
mission would ~e allthorized to reqllire exchanges to include additional 
information in such daily reports. 

The H ou,se bill contains no comparable provision: 
The Oonference substitute adopts the Senate provision with ari 

amendment authorizi_ng the Commission to determine the type of 
trading records and the type and frequency of trading reports to be 
required of clearinghouses and contract markets. In carrying out the 
Oonference substitute,the Commission may obtain whatever informa-
tion . is needed for the efiective enforcement of the Commoditv Ex-
change 4-ct, incJuding-:-but not limited to-the items specified h{ the 
Senate amendment. If, for example, the Commis_sio.n determines tlrnt 
it need_s .the time of e~ch trade II1a_de on the exchanges and the identi-
fication of the traders involved in each trade, it can require that a 
·record be kept of tliis information and that it be reported to the Com-
mission by the clearinghouse and contract market. In lieu of the dai)y 
reporting requirement in the Senate amendment, if the Commission 
requires that reports be made, the frequency of such reports is to be 
deternuned by the Commission. However. reports shall be submitted 
on a daily basis if, in the Commission's judgment, this is necessary. 
·whatever records are required by the Commission shall be maintained 
by the clearinghouses and contract markets in order to avoid the neces-
sity of the Commission going to the individual clearing members to 
obtain such information. Under the Oonference substitute. the Com-
mission's authority to make the reports available to the public would 
be governed by the provisions of section 8 of the Commodity Exchange 
Act. 
( 1?£13) Investor protection. 

The Senate amendment makes it unlawful for a futures commission 
merchant to accept a futures contract order from any person, or for a 
commodity trading advisor to advise anv person to buy or sell a fu-
tures contract, without first obtaining a~ statement from such person 
t.hat he understands the risks involved. . 

The House bill contains no comparable provision. 
The Conference substitute deletes the Senate provision. 
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UJ.J) Research and information prog1·am,a. 
The Senate amendment requires the Commission to establish and 

maintain research and information programs to investigate new tech-
nology and the feasibility of its use for improving, strengthening, fa-
cilitating or regulating futures trading; to assist in developing mate-
rials for educating producers, market users, and the general public 
about futures trading; and to carry out the general purposes of the 
Act . ..,\nnual reports of such programs ,vould· be required. 

The H O'USe bill contains no comparable provision. 
The Oonference substitute adopts the Senate provision. 

( 24) Forward contra,cting insurance program. 
The Senate amendment requires the Commission to encourage and 

assist private insurers to establish a pool to provide insurance to pro-
tect the ,t>arties to any forward contract from financial loss resulting 
from failure of the other party to comply with the terms of the con-
tract for future delivery. . . . .· 

The House bill con tams no comparable provision. 
The Oonference subst~tute deletes the Senate provision. 

( 25) 0 ommodity futures account insurance. 
The Senate amendment requires the Commission to investigate and 

report to Congress, not later than June 30, 1976, on the need for legis-
lation providing insurance against losses caused by the financial fail-. 
ure of futures commission merchants. 

The H OWJe bill contains no comparable provision. 
The Oonferen(:e substitute adopts the Senate provision. 

(26) Effective date. 
Both the H O'use bill and the Senate amendment provide that the bill 

is effective 180 days after enactment. Activities necessary to implement 
the changes made by the bill may, however, be carried out after the 
date of enactment and before the effective date. 

The Senate amendment provides, in addition to the items specified 
in the H<nt,,Je bill, that activities to be carried out after the date of 
enactment and before the effective date shall include the necessary 
steps to regulate futures trading in silver immediately on the effective 
date of the bill. 
• The Oonference substitute adopts new language relating to the effec-

frrn date of the new Act for that contained in section 414 of the House 
bill and section 321 of the Senate amendment. This language is in-
tended to clarify the interim authority between the date of enactment 
and 180 days after enactment, the date on which the new law will be-
come fully operational. 

In order that it may be prepared to begin full O,Peration on the ef-
fective date of the Act, the Commission may, pnor to the effective 
date, make such studies, conduct such hearings, and require such re-
ports as are authorized to carry out the purposes of the Act. and may 
issue and publish in the Federal Register such proposed regulations 
and notices as it deems appropriate. The fact that the detailed activ-
ities specified in this provision remain permissive as provided in the 
11 ouse bill is not intended to deter their implementation. The Conferees 
fully expect that implementing activities under this Act shall begin as 
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soon as practicable in order that the Commission is fully operational 
at the end of 180 days. 

In addition, the Conferees intend that the new Commission take the 
necessary steps to regulate effectively futures trading in all commodi~ 
ties, including silver, immediately on the effective date of the Act. The 
Conferees believe that current conditions on the silver futures market 
particularly require the most effective and informed regulation as soon 
as feasible but are persuaded that the earliest feasible time is the 
effective date. 

HER)IAN E. T_-\L;Ll.DGE, 
GEORGE :McGovERX, 
HunERT H. HulIPHREY, 
DrcK CLARK, 
CARL T. CURTIS, 
RoBERT DoLE, 
HENRY BELLMO:S-' 

111 anagers on the Part of the Senate. 
,v. R. POAGE, 
FRANK A. SnnmLEFIELD, 
THO)[AS s. FOLEY, 
Bon BERGLAND, 
WILLlll\I C. W.UIPLER, 
ROBERT PRICE, 
CHARLES THONE, 

ill anagers on the Part of the House. 
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