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REPLY TO 
ATTENTION OF: 

DAEN,--CWZ-B 

DEPARTMENT OF THE ARMY 
OFFICE OF THE CHIEF OF ENGINEERS 

WASHINGTON, D.C. 20314 

MEIDRANDUM RJR: . MR . . NORMAN ROSS~ .ASSIST.ANT DIRECTOR 
00.MESTIC OOUNCIL • 

SUBJECT: . Ex~ge of lands at Whitney Lake, Texas 

26. August 1914 .. 

1. Reference is made to .. our previous Meioorandum., dated 19 July 1974·, · .. 
which inclosed a Fact Sheet. ·. 

2 . . In response· to your request· for further. infonnation, I am providing 
a Supplerental Fact Sheet on the proposed exchange of lands at Whitney 
Lake, including the procedtire for disposal of lands • that • are excess · to·_ 
the requirements·_ of a water . resource development project, : and a copy of 
the _reply· ~f the· Chief . ~f ~ur Real Estate·. Direct~rate t~: C~gres~ P~_age. 

3. • As the· Supplemental Fact Sheet explains, · the· Corps has been meeting 
with representatives of the General S_ervices Administra~ion in an effort : 
to ·. develop criteria . for land use surveys of multi-,..purpose··water resources 
development projects lin.der Executive Order 11724,. and it is anticipated 
that such surveys will be: conducted by. the Corps conmenciJ:lg in 1975'.. • 
Presently, there are no known.excess ·lands at Whitney Lake. and there can 
be no assurance that,-. as a ·result of a survey of this project, : lands will 
be. made available for disposal. • • • • 

4. : If I can be of any further assistance, please· call. 

R)R THE. GIIEF OF ENGINEERS: 

2 Incl 
As stated Brigadier General,· USA 

Deputy. Director of Civil Works·.· 



SUPPLEMENTAL FACT SHEET : 

26 August· l974 
-

SUBJECT: ·. Request for Exchange of Lands at Whitney Lak~, Texas 

1. Further consideration has been given to the proposal of Honorable C . . K. 
Word, Jr., County Judge ·of Bosque Cmmty, Texas, relative to· the exchange of 
140 acres of ·Government-owned land in Hill Cotm.ty, and part of Whitney Lake 
Project, . Texas, for 94 acres of private land in Bosque County, Texas, owned 
by the Estate of C. D. Johns. • ·The proposed exchange should not be consummated 
since the 140 acres of Government-owned land are not excess ·to.project 
requirements and the privately-owned 94 acres do not meet the criteria for 
acquisition and are not required for the project. · It was further deter-
mined that there are rto lands of the Steiner Ranch, which are adjacent to: 
the existing Steiner Valley Park Public Use Area, that can be. exchanged for 
Government-owned land since lands of the Steiner Ranch also do not ineet the 
criteria for acquisition for this project and are not required. • 

. . 
2. Executive Order 11724, dated 25 June 1973, entitled "Federal .Property. 
Council" is designed tcr identify properties which are not utilized, are 
underutilized or are not being put to optimum use. The Corps and other 
Federal agencies have been meeting with representatives of the General . 
Services Adm:inistration to develop criteria for land use surveys of reser-
voir projects . to . be. perfonned under the provisions of Executive Order 11724 . . 
It is anticipated that such surveys, covering the Corps' multi'-purposewater 
resources projects, · will be conducted by the Corps beginning in 1975. In 
establishing the schedule for the survey program, Whitney Lake will be one 
of the initial projects . scheduled. for survey. 

3. If lands at reservoir projects • are detennined excess, the following is 
the procedure for disposing of the property: • 

a . . Property that .has been detennined excess to: a water resource 
development project will be screened by the appropriate. Division or District ··_ 
Engineer to . detennine if any of the elements or departments :of the Depart-
ment of Defense have a further requirement for the property. 

b . When screening discloses a requirement therefor, action is taken 
to reassign or transfer the property to the request~ element or depart- · 
ment within the Department of Defense. If the screening of property reveals 
no further Department of Defense requirement and the estimated fair market 
value of the property. is less than $1,000, the Department of the Army may 

• dispose of the property by public sale. • 

c. If screening does not indicate any further need for the property 
and the estimated fair market value of such property is in excess of _$1,000, 
the property is reported to· the General Services Administration (GSA), 



for further Federal utilization or disposal pursuant to the· Federal 
Property and Administrative Services Act of 1949, as amended ( 63 Stat. : 377) . 
The IBA advises other ·executive agencies of the availability of the excess 
property and, if there is no· int"erest, . G3A will detennined the property 
surplus and notify appropriate .offices of states, cotmties and cities of 
the availability of the property. If no request for the property is • 
recei~ed, the· property. will be disposed ·~f by public sale (4l CFR 101-4~ .3). 

d. Surplus real property sales for private use may be negotiated tmder 
the aforementioned Act (40 U.S.C. 484(e)(3)), where the character or condition 
of the property. or tmusual circumstances make it ~ractical to advertise • 
publicly for competitive bids and the fair market value of the property and 
other satisfactory tenns of disposal can be obtained by negotiation. . . • • - . 

.. 

Also, if the ~stimated value of the_propertyexceeds $1,000, an explanatory 
statement of the circumstances of the disposal by negotiation nrust be . sub-. 
rnitted to.the COIIIIlittees on C.Overnment Operations of the Senate. and House 
~f Representatives in ~~ce -~f each such disposal ( 4l CFR 101-47. 304-12). 

2 . 



DAEN-00-B 

DEP .ARThENT OF THE "Al™¥ . 
Office of the Qiief of Engineers 

Washington, D. C: . 20314 

Mill,DRANIUtl roR: MR. NORMAN IDSS, ASSISfA'IT DIRECTOR 
IDM3STIC (X)UNC!L 

S~: Exchange of lands at Whitney La...\:e, Texas 

26 August 1974 

1. Reference is made to our previous Memrandum, dated 19 July 1974, 
which inclosed a Fact Sheet. 

2. In response to your request for further infonnation, I am providing 
a Supplenmtal Fact Sheet on the proposed exchange of lands at Whitney 
Lake, including the procedure for disposal of lands that are excess to 
the requirements of a water resource developnent project, and a copy of 
the reply of the atl.ef of our Real Estate Directorate to Congressman Poage. 

3. As the Supplemental Fact Sheet explains, the Corps has been meeting 
with representatives of the General Services Administration in an effort 
to develop criteria for land use surveys of multi-purpose water resources 
developient projects under Executive Order 11724, and it is anticipated 
that such surveys will be conducted by the Corps coillllencing in 1975. 
Presently., there are no known excess lands at Whitney Lake and there can 
be no assurance that, as a :result of a survey of this project., lands will 
be made available for disposal. 

4. If I can be of any further assistance, please call. 

IDR T'rIE OITEF OF ENGit-lEERS: 

2 Incl 
As stated 

/ 

KENNE'IH E. :t,!c:IlITYRE 
Brigadier General, · USA 
Deputy Director of Civil Works 



Dear Frank : 

UTIVE OFFICE OF THE PRESIDENT 
,iCIL ON ENVIRONMENTAL QUALITY 

722 JACKSON PLACE, N. W. 
WASHINGTON, D. C. 20006 

SEP 2 5 1974 

As we discussed yesterday. I believe that it would be 

+/-

to the President's advantage to include an environmental 
dimension in the rationale for any recission and deferral 
message on corps of Engine rs and Bureau of Reclamation 
public works projects. I have attached a package covering 
20 public works projects that we believe are environ-
mentally1 as well as economically, questionable . 
I am sure that most , if not all, of the projects identified 
in the attachment are under consideration by your people 
for the recission/deferral message . In that case , it would 
seem to be prudent to take advantage of the added bonus 
arising out of the environmental aspects of these projects . 

'l'he attached package has two types of summaries . First 
is a single .;;heet displaying all 20 projects and pertinent 
information. Following that are single page summaries for 
each project. 

Projects were selected for this list based on a combination 
of the following criteria: 

1. Major adverse environm t 1 impacts: All projects on 
the list involve the destruction of several thousand acres 
of prime wildlife habitat1 wetlands, and/or several miles 
of free-flowing rivers or streams presently inhabited by 
resident or migratory fish and wildlife. 'l'hese same areas 
have usually provided impo!tant recreational, scientific , 
and/or cultural benefits to local inhabitants, campers , 
hikers, or visitors, with little or no maintenance costs . 
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Other major adverse environm~ntal impacts often include 
the elimination of large areas of commercially productive 
forest or agricultural land. 

2. Q~~~tionabi~~econornic justification for the project: 
All projects on the list raise questions about the accuracy 
of the net benefits claimed for the project and/or the 
local or regional need for such benefits (flood control, 
irrigation, improved navigation, etc.) when weighed against 
the apparent environmental costs of achieving such benefits . 

Note that most of the projects have a low benefit/cost ratio 
(less than 2.0). In addition, low discount rates have been 
applied to the deterrnin, tion of average annual benefits --
the rate was almost always between 2 7/8 and 3 1/2 p rcent, 
instead of a rate of 6 to 10 percent which would be more 
appropriate to current inflation and expected return on 
investments. Use of the higher discount rate would put most 
of the 20 projects below the break-even point. 

3. Concern or criticisms expressed about the project by 
other Federal agencies, by state and local officials, by 
environmental groups, and by private citizens: A quantit~tive 
measure of this concern has not been attempted on these 
summary sheets, but highlights are given. We have sub-
stantial backup material in the files for each project. 

4. federal funding already committed to the project and 
the amount estimated to be re@ired in the future to 
complete the project: Most of these projects are either 
in the early stages of land acquisition and construction 
or have not yet gone beyond the planning stage; all of 
them have some funds appropriated for FY '75 and all the 
projects will require very substantial Federal funds in 
the future if they are to be completed. 

Some aggregate figures may be useful here: the total of 
Fed~ral funds appropriated for ' ese 20 projects for this 
fiscal year is $180,.>60,000; 't.e tal addi ' i 1 P~d~ al 
funds re r:pired to < ,ple' e , ' out adj1 i for 
< urrent -..: la i ing ts i ~r 5 1 i J li n. 
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Some projects, which otherwise met the above criteria, 
have been omitted from this list because they are either 
too far down the road to compl~tion or they are presently 
being restudied by the agencies and have no FY 1 75 
appropriation (this was the case with the Tocks Island 
project -- the only FY 1 75 appropriation was for a study). 

we are continuing to identify projects which meet the 
above criteria and will be able to provide such additional 
information before too long if you believe it would be 
useful. 

CEQ, together with 0MB, conducted a similar review of 
public works projects in 1972. At that time it was 
proposed that Federal funding of candidate projects would 
be suspended pending a one-year review by appropriate state 
and local officials and a redetermination of need by the 
Governors of the states in which projects were located. 
After having weighed the Governors' recorranendations, the 
President would reach a final decision on whether or not 
to resume Federal funding. Although the 1972 proposal was 
not carried forward, a procedure similar to the one I have 
just described might be advisable, assuming that it could 
be integrated into the requirements of the new Budget 
Reform Act. 

My staff is ready to assist yours in working out the details 
on this matter. I look forward to hearing from you. 

Mr. Frank G. Zarb 
~~sociate Director 

c l es ur<.:: s, 

J 

ce 
g 

n, D.C. 

t 

Sincerely, a~ 
Russell w. Peterson 

chairman 

ergy, 

1d - dget 
03 
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C u en. ON ENVIRONME AL QUAl.lTY 
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e .• i be::. .terway 

state,): Alabama ~nd Missis~ippi Agency: 

EIS St s: draft" fs January 1971 
•• ;,.< • 

fipa1·~ 26 • ·Apri J J 97 l 

Total e~timated 
Federal cost: - tG23,000,000 - Benefit/cost ratio: 1.6 

riation:- $37, 9Q~, 000 
• • - •• " · ·14 ' 

FY'75 .1.. 
{$7,900,000 over ~~dget) 

"s eded to complete p~oject after 1975: 
$54;),248,000 

Project De~cription: 
This is a navigatiol1 pr ject to constr ct a ,. nal linking 

the T~ messee and Ton i b e i . rs., with a- - ·i • d • - nel 
develo~e t and instal 1 • i .1 of lucks nd d s. 1he o all 
project will extend 253 il s, providing a more di.c ct •, terway 
betw en the eastern Gulf Coast and the mid-continental United States, 
to - cilitate shipping of coal and other materials. The project 
ill ~uire 70, 00 acres of land which is pr~sently in forest 
1d J 1lt~ral production. About 40,000 acres of water surface 
ill· e er ted by the project, and 190 miles of tributary streams 

. and 1 0 i , es of the main stem of the Tombigbee will be 
per tly impv _ded. 

d rse Environmental I; .. _;ac;,.s: •• 
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Project .:-ct: Central 

St te (s): Arizona Agency: reau of R-~ amation 

EIS status: draft. __ _ 

final 26 Sept. 1972 

Total e~tirna~ed 
Federal cost: $1,050 I 000 .!_o_o_o~-- Benefit/cos~ ratio: 1.3 

FY' 75 ap:,JL, ,.;ria ion : . _ $ 28,000, 000 __ 

Federal funds needed to npl1 te project after 1975: $~,02 0,476,000'--' __ 

-- .. -. Project ~sc~i~~ion: 
The project- would di ert colora :lo Rtver ater via a system of dams 

aqueducts,·· a.nd pumping: stations nearly 400 miles long to metropolitan 
areas of Phoe'iii~ ·and Tucson for municipal, industrial, a 1d agricultural 
uses~ Over 18,000 acres of l~nd and·50 miles of streams will be 
inundated. 

Adverse Envi . 
Appro~i~ately 54,000 acres of l 1 

reservoirs and other water imp~und : s 
and Indian lands. Additional hnp s 
increased river salinity_ (with possi"- le 

tion of pres ~1t ildlife and er 
cified secondary eff , ts. 
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each - sin ---
State{s): Arkansas• corps of s 

EIS st~tus: ara t 

'final. 8 Dec.: .. 70 (project); 
• •: :.. ·_ =:-~,, : , -1: : revised} draft: 20 Dec, 

_pt. '72 (nitigation_ plan) 
973 

Total· e~tfmat;ed ('GS 700 OOO 
Federal cost: v __ ,_. __ ,_·~--~---.-:-- Be it/cost ratio: 4 • 0 ---

~ ,. ,C.. "· 

$1,300,000 ($1,000,000 over _budget) 

Federa~. funds needed to complete project after 1975: 

Project Descrip~ion: 

• l, •., ...,. ,. 

-., .. = . 

The propqsed proj?ct < s s f 2 il s of 1 11 g e1.t 
and realignriie?t n 1-:.e he iv r d L • t 1. i s 1 "3~ou 
CeViel-1 in order to .1: note drai tge 3 1. _ ~uce t:lvod • 1g 1 ":out 
790,000 acres of adjacent bott lads. ~he p~oject will r sult in 
the clearing of up to 170,000 acres of delta hardwood f~rest, and 
as a mitiga • n measure for fish and wildlife the Co~ps ' s sought 

ditio 1 c ngressional authorization for purchase of ~o, vO cres 
;n t ·1e 1 :;,in. 

Adverse B ir- ntal - acts: • 

The project • ill , ::. en leari:'lg 
aturally _ ··ct~ e r~ vod fo:es · :;, 
stroy pre_ t~y llent fish 

• ':>itat • 1c., , .J ch of the st 
11 d .. c' s i .1 •• . th ·A er ica. 

ti' ili "y of the mitig~t· 1 
"' .., i n in , ater quality s 
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:-reject: -n-Folsom S-

state (s): C lifornia Ag ~Y= Bureau of . ' .. ation 

EIS status: draft~------- t 
f final 13 Nov.- 1972; {supplement filed 6 Aug. 1973) 

Total estimated 
Federal cost: 

• .c...n ... 

$657, 676·, 000 Benefit/cost ratio: 0. 5 ( ?) 

FY'75 approp:r;:iation: $12;9_~0,?,0~o.:. >,~ ($4,450,000 over budget) 
- 19 5 .!- C:-,:> "1 4 Federal funds needed to c§mp};~.te project after 7 : ~-

Project Descrip~i~~: 
The project is a multipu •:Le n, r oj_r, .ro erpl nt, and 

c nal for water supply, power, lood control, icciga : ion 1d , ecreation. 
The project will inundate l0,000 ·cs of wildlife habit •t and convert 
a total of 43,473 acres to project PU!p:)ses. 

, .,. . erse Enviror.JJ tal Impacts: 

•rhe project will eliminate ~3 . i J. s of ..... e - 1 ing river, 17 
cheological sites and 22 hi .toric sl' s. ,e :.servo1r ill be sub-

:; _t to drawdowns of as much s 91 feet. The proj c'i: i 1 1 ~duce 
s : -:earn interim flows •1 ich ill adversely affect l"i • , i ldlife, 

~sthet · c , lues in·•~.... 1·a area. 

·aitional Conur s: 
·.rhe draft ' IS • ,as h - ily •·riticized by gover1 "" 'l: 

s. Cl d • 3 ""i ' s - m r - , 7 

3 ::l O .i S f 

.1cies a 1d 
d i ~.., 



_s L Jee 

(s) : California 

IS Status: draft,_;:.:.::..;...:....----~ • ' final 17 July. 1972' 

rs 

Benefit/cost ratio: 1.6 I I 

d to complete p~roJ•ect a ' r 1975: $126,9 8,000 
Federal funds ne ~de -

Project ·~scrip~i?n: 
'11he p opgsed mul tii,, a c .1 • , 

ould provide flood con~ ~l, L:J n, 
r ~nt. It would p~rmanently -~ood aboi.1t 10, - 0 
- ee~flowing river; total land requirements are 

BuRec would manag~ the reservoir. 

;.,_: _ se • al :Cnpac : 

There are p~sently ajar L 

he rea, including white-wat r 
d __ avi.g • • ich ~ould be lost. 
d :i d c·_eologic 1, his i 

• n. 

1 s: 

,, , ;a ., e - C , - , 
';j 

; . -

, 
1 , 

- s 

. 

'--rs 
25,059 

i 1 1s Ri er 
.d ct a devel ,p-

nd 16 miles of 
cres. 

r 
I .; s· i 1g, 

.. 1ld ' e 
e 

. , 



. . . 

state(s)i 

EJS status: . 

-ral nd "' tr 

• orida Agency: C rps f Eng · 

draft 21 June 197,~ ·,partial revised draft 15 Dec. 
. ( 

fi~al a~Nov. 1973 on Okechobee section only 

Total. e fitirnatecl 
Federal cost·: .,. ~~?91 OOO' OOO 

Benefit/cost ratio: __ 5 .2-

FY'75 appro ... ·iation:- ' $4~400,Q00 

Federal • nds needed to complete project after 1975: 
$258,597,000 

2) 

Project D~~crip~~~~= 
A project authori d -or · ., __ od control, • ._ r upply, recreation 

and navisation -- the o 11 ... oj ~ct co• rs 5, 00 • 1uare I iles in 
all or parts 9f 18 cou s. 1 he ~~oject is di ided into ~our are~s 
and includes levees, c ~als, locks and extensiJe channels. 

Adverse Environmental Impacts: • 
i a • e to ~ide-

'rhere will be consid • , e l 5 i: 

SP- d drainage and trans ... o.ct f ,: il.; s, 
4 

sand other 
- ' e :.obee will be 

pol 7 
, ts into Everglades 

r i :1 1.5 f,eet =-nd . ill .; 

- ~c - • ion areas. 

-: dditioi 1 Comments: 

~, nept. of Tnterior 
!. .... i O S 

., . s. 
~t f Q d 

·~a .; 
·~-

e 
1 
,.; 

,.., ck. 
1 

nd o "h ~rs have 
..:=t's • ·a ly 
. ;;; g 3 

• • :J d'jacent 

, 



_ ., c .. : Locks ca.l'ld 

stat.e (s): Illinois 

s status: draft. ______ ·':"'. .. ----_,_:--·_ --~ 

fipal 2 · July 1974 • • 

Total s,timated 
Federal cost: 

$382,000,000 

y'75 app1.opriation:- $22, 0_00, 000_ 

J • :y: Co s of E:1gineers 

'{ 

Benefit/cost ratio: 

d · d d to comniete 'pr_.··_oJ·ect after 1975: Federal fun s nee e_ _ r _ 

$ 352,742, (0 ---

p oject Desc;ri.ptlon: 
'!'he pfoject is d scribed s the 

nd Dam #26 on the Mississippi Ri r 
pi C 

t 
~t of existing Locks 

r ilc 200 bove tne 
io River, which have be·come "a signi 

. ississippi River navigatibn system. 11 

inundate about 600 acres of bottomland 

· 1verse Environmental Impac · s: • 
The project may result ~n 

i 

igation channel for inc -i 
_ d~adverse effects incl di ig , 

_ ased water pollu"i::ion, l s f 
'.:ir phic a d ~o ornic dis ~ • • 

• i io .al - -· ts: 

s al . 
~O tal . e . 'j s, 

.c . e ., ly . . . i . .... 
g . :, 

... J 

1 

I. 

r . 
.J 

a 

ic 1t tl( 1eck j n the total 
·.1'he twin locks and dam would 
habitats. 

s t:o deepen .he ups . . 
-= i ~, i '.h ) .. .1t wide-

.: 1 i >i 1 .... 1 proble . , 1 . ,..,,. -, :1 ~::::.ry 

il d - ~ic .: .: - I 

1 s , ., 
J 

:, 

. ., 

:1 

... 

~, 



r kley}_L 

): Illinois 
.. 
• J y: Corps ·ers 

t draft_l8 December 1973 wa us: 
final ________ _ 

Total estimated Benefit/cos~ ratio: 
1. 06 (in 1972) 

Federal cost: $ 8_?, 700 ,_00~0 ____ _ 

rY'75 appropr~ation: ~300, OOJL..(J and 'acqutsition) (i:i9:t budgeted by Seriate) 
h~ • ., .o.. Ja2·;s39,ooo ·.· :: • .: ~· 

Project Descjiption: 
This is pro ... s d 1 • : p, , •.pose ~r, oir on the S . .J on River to 

_ro\fide flood c • 01,· -:. r ,ply, r ··tion, nd i h .:i wildlife 
.,.., _1efits. The p-·oject ill l 1i . e 39,000 acres of which 7,000 will 
,_e permanently inui .:i • d. 

~verse Enviro~ ental Impacts: 

irhe project • ould incr ase • ., i .. 
Allerton Park, • ich contai£1s , ell .. 1 i; :.d bo: • 
•- lq in the pt'"· lie trus"b- ~oi: r • h - _ a'l:ion, 
. eserve by e i. e_ : Ly :>f Ill: o.:.s. .c lood 

, ion of flooding in 
nl nd for~st nd is 
- nd as a 
L ol 

.1 l t in .; . d , • , n , d 1 t r. e e 1 , d • 1k 
i 

.; :1. , 1 e rk d c .. age pr ·,b 1 e s on J • • ' 1 1 .1d s , 1: 1 s , s of o r 1/3 of a 1 .·.e - - sted ar a within a JS i,e radius of 
e , e n "u y" ~a · i1g (their 

i ' i~ 1al -. / s: 

e i al -.. i="' e d . s ~il _d it; ., 
• j 

d . J.l 
., : . i 3 ··- - . 

is. s 4 
. y 

d y .~ r , d .; 
"' 

... I J' . s . . ·-) _, . 
., • :-. 

l 
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• j i e I 

v (s): II 
rs 

S'. atus: a a:ft_ 3 July · 19 I· ..... ..... _c; 

fina l 

1 estir, ' ed 
d 1 cost: $31,_200~000 Benefit/cost ratio: 

1.5 

I 5 ap_ '"'- 1·a ·o •. 

:al funds need~d to complete projec 

(not in budget or Senate _appropriation) 
t after 1975: $29,836,0..:0..:0~:...-.:.-.,.,..--

.,~ escrip~ion: 
M ltipurpose lake fo fl :o ' ol a •1d recreation, located on 

Pine Creek thre mil s c1 " ·1 River. The project would 
~re 7,230 acres of fo • - d a~ ~cultural land of which 1,126 acres 

ld form th - s 1 pcol. S v-n miles of free-flowing stream with 
{ • :l no· .ble pla t c..... _ .: ! ies and aesthetic features would be· 

; a , ~ • ional 7 or mor~ st miles would be periodically flooded. 

erse Environrr. ntal Impacts: 

. The project would inundate and d _ • :oy "s of • ·1e o t scenic 
.. o'l • erw5 unique natural areas i r ; • _ ! • on of 

a" ( ,1S p.11). Co ·ider .blef =-.,1 i , fo~es 1d"f mland 
lost to produ : • 1 a , 1 arch oJ ljic and hist rical sites· ... 

e altered .... The 1 'er ay be I t , ophic ... minor valley 
, 1ping is po sible. . . le ~a li zed mudflats· would occur seasonally." 

. b). 

- 1 C ts: 

s d o' .b . a 1d . d. , . ls have a ' . s .. .:e r s 0 ;; . to -.j • ai . a l , -ic o • ,e '- s a ;, 

1 A • ol.: 1 ., . . . . r , 1 :, 

J i ,, ,. ... ... 



: Red . i· .: I. ,ke 

t. - :;) : Kentucky 

EIS 
final t? . July .1974. 

Total estimated 
F dera~ cost: 

$27,600,000 ----------
. ~500,000 

_.._c---, -

11 

Agency: C ..... -ps of - s 

Benefit/cost ratio: 
1.7 

($300,000 over budget) 
.c:Y'75 
Fed~ral fu~.ds needed to complete pr~ject after 1975: 

$ 2 5 ;46 f .- 000 ;:: ••• : 

project Descripti~n: 
Proposed lake is a multip 1 _po e p oj , t for flood ,, 1 ; ol, water 

supply, and recre~tion. It ·ould co1 : rol s ::o • m r\1noff f _om n rea 
of 235 square miles, would require 5,755 acres of land of which 1/4 
is part of D~niel Boone National Forest, and would eliminate 15 miles 
of free~flowing stream and associated 6cosystems. Downstream flood 

.., ages from the :;d, Kentucky, and Ohio Rivers would be ·reduced. 

Adverse Enviro~ en - 1 - : 
" d .. _j .~., d "'iI al ... '11he project . u ., d y e 

y 
• =i . d i 11 i ., 

1 sider-
pecies now pr_esent in e . 

recreat .. • 1 . .bly the present 
::iilable. It would elimi e 

:) j t 1 r1ds and Jould 

• • tional co '-s: 

• 1 

: roj e"' • ed ..c -::-o::; t , 
r of .: .: s 

i ... 
d , .. 

.J L 

ir." C 

e i s 

! . 
.. _ 

. 
d 
_, 

.. 

1 

- :., --,. ; 1 ..,j,;" ·-
l I 1 . 

ly ~, i .,; 

e been c iti ally ... 
s, 1d 1 1 ' ; 
. .: i 3 .. .. ,_ 

I :i 

: - •. 

l , r ntly 
1 uses of 

.. t. ,; 

- i:i ed. A , 
s 

3 .. ~: 
1 

'{ 



... ,: 

State(s): L 

EIS status: d~ 

fi a 

(cen... _·... el) 
na • gency: Corps of 

Due December 1974 

Total estimated 
Federal cost: $661,000,000 Benefi't/cost ratio : 17.8 * 

$4,000,000 (1,000,000 over budget) 

Federal funds needed to comple,t_! 1;-r?Ject after 1975: $413,616,0 ' 0 

Project Description: 
Although .10 S bas b .... :i released, the project as presently 

pla'nlie_d would , ti .ue c· .1elizati -1 of the At< · f , la. a Ri er 
in southern_ Louisiana to carry more of the nticipa ·_ fl :Jd 
flows from the Mississippi·River to the Gulf of ' ico, L .. cing 
flood crests at Bato~ Rouge and New Orleans. Flood· ay le es 
• ·ould also be improved and raise~, sediments would be more 
contained in the cha el . • 

Adverse Em1i • 1 Impa9ts: 

The project would serious~_y disrupt • t . 
largest single wetland habitat in • e J.S. 

,._e 

channel ' O\Jld drain associated , , 1 'ls _ nd l. es'-s, 
nd • ould alter the nat\lral u ,:i 1t nd di _ t -
re pr s :itly orly :iders· :Jd. s ;. n d 

3 

"'i sheries t -.., 1ld be adv , ely -= • ~d; ·o s 
e ncr .... a, ... rticul, L·ly in nd _ound . •organ 

t _ • .:. · i s of ..,~diment to the lo\i,er basin 

m , , 
city. De~ 
via thfs ch 

a jor i 1 F _ .. _ al i: • ~- s f r 
in • e 1 - r ri r 1:, in nd ·J .y. 
~a,itional c~ s: 

e ' 

.1. 

. . 

fi '/cost 
L • 1 

:i ; ._ • 1 , 

,, 

tio :s 
t f 

,. 

'-

rtificial 
:l 

, 
., 

h 

ld 
LY f 
el 
"' ., 

r: 

y 



3 
. a..::ala· . r, Chene, . . 1 -. -: 0 ,... ... : 

Agen- _-s of • 
s ate(s): Louisiana 

EIS status: dra ~t 

final. 15 . Jan. 19.74 .,. 

Total estimated 
Federal cost: $14,700,000., ..... , Benefit/cost ratio: 

FY' 75 ap-"ropriation: $4, 3~0,_000 

Federal funds needed to complete project after 1975: 

:k. 

Project Description: 
The project • ill e and xi • j 1g 

Atchafa laya and in - .yo s n f :1 3 

$6,177,000 

t of 
;J 3 

ls 
·1e !: 

'), ... 

rs 

1.1 

.. 

in the lo,er 
:; ct benefit 
; 'on and will accrue to t JO s th t ·J 1d i l 

drilling equip~ent and tr~nsport them via .1 els o he ocean. 
date S0111e flood control benefits are also claimed. 

(Sept. '74) has been in the lower Atchafalay~. 
All ·mrk to 

d a -;:- ironmen ta 1 Impac •. s: 

is project if conti d 11 
aost productive coastal wetla:1d 

:1d other commercial fish and ,. -. 11 .. 
-oil uld cone t much of L .: .. .::ie i::;' J er quali • 

t 1···1er 1 :1 ·~er a. ::, 

-r ;::15 e p::-esently • ei 
e T te J.L :1 ·- -s. 

. ,di. ional cc ~w-S: 

e ..)act .: s l,y a .,, 

0 
. , C • s . 

, . . . i ..) 

:; . . . d : .: 
..) 

t ::,h • t:. 
~Y ·= • .. , 

'"' .J ._ f 
1 

, d 
, d 

.J 

t 3 . •- e ., 
J:' . 

g st. i :l "-.,y •• 0 '._ D-pa 

l 
, E ., 

1 . 
l 

= T ..,.ii . 
. - :, "\ , , 

.!!ge .. 
d 

J; 
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: Di e • 

state(s): Maine 

EIS status: draft 

~·na 

Total estimated 
Foderal cost: 

ln sc~ . s 
Ag . 

·-~ s of n ers 

none~yet in r1aration -
f 

$356,000,000 Benefit/cost ratio: 
2 .1 (estim.) 

$800~--oo·o· {for· plann~iig) 
.. .. \,._ ~·..:.ai FY' 75 ap. 

Federal funds needed to complete pfoject after 1975: $3531-046, 000 
;: iation: .. 

Project Descrip~!on: 
This pr,opo,sed project as cu i: I tly - .v i _a J d .: ' ovide peak-

a and hydr9~lectric po~er, flood co 1trol, -, r c tion, and 
stimulus to area eccin6mic development via a pair of 3 s n the St. 
John.Ri·er in 1orthern Maine.· 'I'he project lakes ,ould back up the 
st. John 1d : ;,, ·-ari s for more than 50 miles and would i"nundate 
early O,~ O ~-

1 - . . : 

'.rhe project •ould eli i •ate over 80,000 
fo..:-~st and big-game wildlife habitat, - nd • 

~eing and tr.out-fishing streams. • e ... _ ., 
11 in itself; it is described as "a 

.. 1 , ~ric • r a1d ciated _ J • 

i 1 Co -!•s: 

oj t . s ... ...- - ·.,y 
I y 

., . 
.! ) 

. .) , 

€ 1 ,,, .r-produc i g 
1 .. e ·, 7 te at • :c 

·...-tis 
• ' - c . ·Jlic 

SI .: 1 



:- :o ect : • - ,: ---
state (s}: Missouri 

EIS status: r -t_ 

f:ipai 26 Feb. 1971 -: 

Total e~ti.mated 
Fede~al cost: $93~;-~o~ • 900 • 

rY'75 app:1:~priation:- _$4,600,000~-~-

"' , .:y: Cor~ s of Enginee s 

Benefit/cost ratio: 

t 
f 

1.3 

($1,000,000 over ~udget) 

Feleral funds needed to complete project after 1975: i14r612~000-~·"'.,;•·, •. : .• 
-.. ·, - . .. 

Project Desc~ip~fon: 
This p~oppsed multipurpose lake on the Meramec River is to provide 

recLeatiori, fl~od control, ·water supply, and ther be efits. The 
p3:oject would require ov t" 23,000 acres of land, of '·ch 12,600 
acres ould be pe n .1tly inundated, encompassing 4 7 il s of 
presently fr ..... e -fl ·- • 1 s. I 1d a(.;quisiti n is , , . ; ly 

.c ay. _e 1- oj '.:; is • • ,·i t 1n a e , i s of -l- s ,~ ing 
p la ed for • ·1 3 • 

e ];!nvii::o~ental .. ac· : 

e greatest adverse • p c: s ·1ould be the loss of the pre 
di,, rse natural recreation . alues derived-from the river, bo 
hard ood forests, abundant fish and wildlife, see ic bluffs, nd 

._ roximately 100 ca - s,. all of which Juld be -"es : _ .J :i • -' ,e 
j ct· and ... pl.., -~d 1-y flat ter J?.O r • oat • ·' 

ich is al ~y 'l.bu t ac oss the s'· • e. 'fl e 1 s 
~~ing r ck vlld lead 'o 1 ~e cost over-lns f_ -

e i.c s,.,a.._ :I · '•h ~eG • , · ... · t~ a. 

• i io al Con s: 

. "" ,- j l 
d . • , . 

I.. .. 
J 

l • 

1 

"'..y 
d 



.• i. - ,,.. - i • I . -
e (s) i 

_y: u tion 
Nebraska 

IS status: araftnone filed to date 

fitial 

TOtal e~timafed_ Benefit/cost ratio: 1.2 (1967) 
Federal cost: $105, sso~ ooo~-:,~::•_~·" :· 

,.. y• 75 appropriation:- $ ~4-2.,_ 000 {fox;_· planning) 

Federal funds needed o lete project after 1975: $103,043,oo~o_.....,..._ 

-
Project Descript;~o~: 

The p:r:es'ent project repre'" s ~3 1 1 • ·~ • 1 ·o 3 reser o· -· 
from the 1967 authorization h 3 ~ca y: E 3 ·rvoirs 
on the Platte River to divert c c :i , , i;;,, ; • il _ ~~s, due to 
an ostensibly declining •.ater table. Approxi. tely 60 mil s of the 
river ,~ould be di:ectly altered by the project, ~swell as an as-yet 

j termined area ~f associated wetlands. 

Ad rse Enviror~ ~ .tal L : 
rhe project , ould 

ii t for •laterfowl, i 1..:l .,~ 

::s:i1g place for migra~0 ~y _ 
" are and enr1ang ced oc... J:".; 

rnat; al e~n. :a . e 
• .r li' • also 1 ·, =lY. 

"'i • al ., s: 

., 
, 
; 

a 

.: C j ':_ i - • _ ·• : 1 ,., 

-J 
d , 

e , y 

~ ·l: 

, 

.. 

: ; .. e ildl • ~e 
.., le 1 

I d .. I . 1 :-id ., 

- n 
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state(s): Nebras, 

EIS status: draft 1 2 July 1971 

final __ 2 Sept;- 1972 

Total e;timated 
Federal cost: 

$112,464,000 

17 

i 

··$550·, 000 (Pla ning) 
.,, '' . ., 

: Bureau of - c 1 - tion 

Benefit/cost ratio: 
1.2 

Fede.rat funds needed to ~_o_mpJ.~,~~ p~oject after 1975: 
$111,714,000 

• - _:..-a...--. -

Project ~s#rjption: 
oir to The propo... :l .1: oj ct i cl .. s • • ·:> ., :1 n i -

st ::>re and regul e J. , ,., in the j • . a r, d •1e '.) 
O'Neill Canal. hep ojecF is ·_ jguad to i , , ig 'e 77,0 0 
to pro~ide r c ~ation, fish and wildlife conser~ation, and 
flood control. Approximately 30,000 acres of land will be 

,ile concret<'a 
, res and 

to project pur2oses. 

nta 1 • ".I:' - • s : 

The ... oject reservoir • 
1 nd, and i9 iles of na · 
a scenic area providing 

1ities {the ri r • s 
""c _ ic R • e.cs S., • , ) . 

rt ::, red c:.L _ - • r Prai .: e 
1 < s •,·ill d L ase exis ' .i g 

.. it: . . 1 C 5 : 

T 1 .: 1s d J 

l 

1 . 
1 -= , 

I 

-r 

·_e 6, 
.., 0 -

i . j . -.~ ::, --

f -5 

s 
. i c~h 

:1 

{ 1inor) 
converted 

n 1d r 
is . . 1 l:' . 3 i 

, i..: ,_ • 19 • • .e 
.1 ad; i igation 

l ··y ~ue to tran pot of a~a 

d 

l 

ly 
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.. 
i i - ) 

1 
' , . 

• • 
a it}3 April 1971;_ revised· t:. ·1 1973 

fi 1~ Ja • ry 1974; supplem 1 3 May 1974 

• : ' ..:a ..... 
,!? :al c • .. : $362,792,000 Benefit/cost ratio: 1.67 (1~72) 

5 c ($3,300,000 over budge~) 

1 ~ 5 needed to complete pr?ject af .: $275, ]03 , 0 1 0 

' _ip' • : 
. 

_1 ,e o y\ .. r 11° proje_ct is a rr 1 of water from the 
ri Ri r in w .... stern No_ tli :c v o l ·Lrge reservoirs via canals 

1 e to irrigate o illion ac of land. '11he initial (authorized) 
':I ; g u r1_ .1 i d .... i~u d to irrigate 250,000 acres, with 

on •. •. g the Jarr.es and Souris Rivers. Recrea~ion 
ies s f: •. a a wildlife habitat will be provided . 

.iron tal Ira. ts: ( Initial ph- se Or lJ) 

; ted 7 3, OOQ acres of 1 d ill ha ,. c " ,ject 
s, ervoirs, irrig 'i , a d • s" 

, ry page). ·~ost of tl is 1 1d 1 a .J • 1 turally 
.... i . . the project; rrany small fanily f' a ... being 
ed fo_ J t features, whic will ~quire rights of-l.1ay 

0 0 a es. El --L l_ ·:. e_gy req· i cem s for ~1e 
, i __ , i g prir 1 1 r i ig ' i ill e 150 illi •:l 

• t • rs an ally. S io s qu ' i nc: 1: ve b en r i sed b PA 
Ca n Go er t r .. ga.cdi "' •,... essive sal • •iity a d o· r 

s i • :rr.:.g tion •- n flo s. 
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fJ l e n i • _____ _ 

( ) : South Daiota 

status: araft4 August 1972 

£h1al 17 Dec{;· 19u:_ 

19 

Ag c l1 of R 1 .. 

1 e9.timated $315,000,000 Bene=it/cost ratio: 
1. 28 (1971) ---. ' eral cost: -----

,s ai:•propriation:- $5.535.,QQO___ ($1,000,000 over budget) 
$303,360,000 

al funds needed to complete project after 1975: ----

j-ct Description: 

The initial stage of this project will provide for diversion of • r from the Missouri River at Lake Oahe for the irrigation of 190,000 
s of land to the east and for municipal use, fish and wildlife 
lopments, and recreation. The project will require aoout 110,000 

for these purposes and wjll involve construction oF-=- .it 200 
s of main supply canals ad 4,800 miles of~ lall r c 1 s, la~erals 
'1 :ains. T ree major reservoi s wi 11 be co ., 1 

• -; ~ation o.C the James River will r " ">o 1 0 • 1 s to 
il s .• 

erse Environmental Impacts: • • 
This is in many ways a companion project to the Garrison Div~ sion 

• _(q.v.). It will consume o~er 90,000 acres of presently productive 
i , wil 1 displace small. farmers in favor of capital-i. • nsive ~gribusines 
urr e electricity for pr .ping and irrigation, destroy ly 10,000 
s of wetlands and seriously disrupt 120 miles of nat 1 riv r system, 
r water tables, and increase do tream salini~y and flooding po' ; jrtL 

nal Co1 ~s: 
• 
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s· tc (s): Te 

EIS Status: 

Total estimated 
Federal co t: , 78,500,000 

---~---:--

• ' $13,000.000 " •. h" •. FY'75 appro1-1ri ·_ion: ______ _ 

Ag ,... . , ... _ see Val, 

Benefit/cost ratio: 

$51.858,000 
Federal funis 1eeded to complete pro.ject after 1975: 

Project De~cription: 

1.3 

'I1he project consists of :_ o \ s, ,e Col • ia nd ·o _ andy' dams 
and r servoirs, on the Upper • ick ii'_v r, " ,y purpo es, exp~~ssed 

s benefits, are economic exp;; 1Sion thro ';lh • .,:' ·- ed water quality nd 
upply, flat ~ter r.ecreation, and pr~sent u _._ n dJ.4 e , •• "i:er 1·pply. 

'I'he project 11 d ... 1i , e 41, 000_ acres and the it .1J "" t of 71 1nil s 
of ri er i to· o oirs·totaling 16,000 sur~ 3. 

a Envi . - • 1 ·- s: 
e p :-eject ill obstruct • • , J .::.t f.... 

see (268 miles) and wo 1ld • .,, • e 
areas contai ing unusual pla 1t , 1d 1 • al 
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-ect: Ce :ral Utah ject, Bonn .lle Urii 

state(s): Utah 

EIS status: 
14 August '72 draft - ,. _._ 

final 2 August • 73 

Total estimated 
Federal cost: $498,567,000 

Agency: _ au of Recl~mation 

I 
' 

Benefit/cost ratio: 

t 
V 

1.5 (?_1'972) 

FY'75 appropriation: $10,121,000 ($1,000,000 over budget) 

Federal funds needed to complete project after 1975: $ 386 , 7o9 ' OOO 

Project Description: 

Tpe Bonneville Unit is a major r: rt of e Central Utah:: oject's 
initial phase; it is a mnlti-purpose proj ct for irrigation, municipal 
and industrial needs, power production, recreation, flood control, 
at~r quality control, and area redevelopment benefits. Major 

features re 10 n w reservoirs and enlargement of two others, over 
140 mil s of q ~due ' s, tunnels, ·and canals, and 3 power plants. 
The Unit Juld 4 rovide 313,000 acre-feet annually for project 
purpo::,es. 

Adverse Environmental Dnpacts: 
Total land acreage required for 

acres (10% cropland, 90°/4 rangeland) 
25,000 acr~s of existing marsh area 

s. Fluctuations in reservoirs 

• 
4 

oj ct is unclear. 2, J 

i 1 1 • ! d 1 '-ed by • e s 
11 i • ::! " i d '"or :.,ric1lt 

::1 ::! t f • .e i 
fi:,h t"ies, as would sometime_s se ::! 3 ly 
200 il s of str ms. Baver ponds, 
moo e nd deer habitat ~ould be dest uyed. 
l nds ould be inundat d. 

Additional Comments: 
'l'he Pcoj ~ct 
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MEMORANDUM FOR: 

THROUGH: 

FROM: 

SUBJECT: 

THE WHITE HOUSE 

WASHINGTON 

October 2, 1974 

NORM ROSS 

MAX FRIEDERSDORF (rVI, b 
GENE AINSWORTH lJl..., 
Lake Whitney, Texas - Rep. W.R. Poage 

As you know, the Corps of Engineers is prepared to begin a survey to 
identify properties which are not utilized or underutilized. This process 
which will include Lake Whitney is being held up by negotiations between 
the Corps and GSA as to which agency will actually perform the survey 
and assessment functions. I would hope that you could intervene in these 
negotiations, to see that they are expedited and that the survey commence 
as soon as possible. 



REGION: 

BASIN: 

PROJECT: 

C 0 

FACT SHEET 

Great Lakes 

Eastern Lake Erie 

Sandridge Lake, New York, Ellicott Creek - Combination Major Channel 
Improvement and Diversion Channel. 

AUTHORIZATION: 1970 Flood Control Act (PL. 91-611) and 1974 Water Resources 
Develop'lllent Act (PL. 93-251). 

LOCATION AND DESCRIPTION: The proposed project is located on the downstream 
portion of Ellicott Creek in the Town of Amherst, Erie County. The- project 
consists primarily of widening, straightening, and deepening of about 4.4 
miles of Ellicott Creek Channel and the existing by-pass channel in Ellicott 
Creek Park and construction of a mile long diversion between Maple Road and 
Millersport Highway and about one-half mile diversion through Pfhol Park. 
This Combination Major Channel Improvement/Diversion Channel project is 
referred as "Blan E" . 

-SUMMARIZED FINANCIAL DATA: (August 1976 Base) 

Estimated Total Appropriation Req•tred _________________ $6,100.000 
Estimated Total Federal Cost 6,100.000 
Estimated Ron-Federal Cost 2 180.000 
Total Project Cost 8,280.000 
Preconstruction Planning Estimate 790.000 
Allocation prior to Current Year 180.000 
Allowance Current FY (Conference Allowance 135.000 
FY 1976 Capability 195,000 
Capability for 1976 Transition Quarter with $195.000 in Budget Year 70.000 
Capability for 1976 Transition Quarter with $0 in Budget Year 40.000 

The present estimate, $6,100.000 to be submitted for review and approval under 
separate cover in February 1975, ia a combination of Major Channel Improvement/ 
Diversion Project that was developed in response to the 1970 Flood Control Act 
that required restudy of all possible alternatives prior to construction of the 
Sandridge Lake Project. This Major Channel Improvement/Diversion Channel Project 
(designated Plan,_ "E") was agreed to on 26 November 1974 by the Commissioner, State 
of New York, Department of Environmental Conservation who requested the Corps to 

I 



" .. proceed with your planning for the downstream reach of the improvement 
to enable construction to begin as soon as possible." In addition the 
Connnissioner stated, "we have reviewed the five alternative plans of impr017e-
ment of Ellicott Creek and have determined that of the five alternatives presented 
Plan "E" would best meet the needs of Non-Federal interest. The State through 
this Department intends to participate in the project and will provide the 
necessary agreement of local cooperation at the appropriate time." 

JUSTIFICATION: 
The Combination Major Channel Improvement/Diversion Channel (Plan "E") will 

alleviate flooding in the Town of Amherst from Sheridan Drive to Niagara Falls 
Boulevard. The area to be protected consists primarily of residential homes, 
the State of New York University of Buffalo now under construction and new 
housing development being planned and constructed by the Urban Development 
Corporation. 

BENEFIT-TO-COST RATIO: 1.83 to 1. 

Average Annual Benefit - Flood Control -
Recreation -

Total Benefits 

2 

$803,000 
307,000 

$1,110,000 



DAEN-CWB-E 

FACT SHEET 

Study: Westchester County Streams, New York and Byram River, Connecticut 

Authorization: Senate Committee Resolutions dated 9/14/55 and 11/14/55, 
and House Committee Resolutions dated (2) dated 6/13/56 

Summarized Financial Data: 

Total Estimated Cost 
Allocations thru FY 1974 
Allocation for FY 1975 
Budget Request for FY 1976 
Budget Request for 1976 Transition Quarter 
Balance required after September 1976 

Status of Reports: 

580,000 
176,000 

35,000 
85,000 
20,000 

264,000 

Yonkers, Saw Mill River - A local protection project along the Saw Mill 
River at Yonkers, New York, was authorized in 1965. Construction at 
the upper reach of the project began September 1974. 

Ardsley, Saw Mill River - An Interim Survey Report for local protection 
.• _•·.'-~.:.·: :-~~ :,:,::-:: Y?.r~.)!~g-~t~(! -s~v _'M,!-g ·-~~v~i; a:r.At4~~~--~~r..s.~~-f..;,.g~~.df: c.h~l: .·iln~_r9.v~:'"~ .. 1, • • •• 

···.: • :·· · .) ·•. .inent of- tnawfream, • chl'1 ··!eve~s a.mi ·"flo'oowalls. a'.fong the left 0bar1k: is- ' • • • ' 
currently being reviewed by the Offic~ of the Chief of Engineers prior 
to submission to 0MB and the Congress. 

Elmsford and Greenburgh, Saw Mill River - An Interim Survey Report is 
being reviewed by the Office of the Chief of Engineers prior to submission 
to the State and Federal agencies for comments. This report considers 
flood control measures at locations along Saw Mill River which were not 
being investigated under separate authorities. The report considers 
local flood protection at Elmsford and Greenburgh, New York, consisting 
of a combination of channel modifications, levees, and floodwalls. 

The following areas are to be studies in· the ne x t several years, 
subject to the level of funding - Bronx River (Bronxville, White Plains), 
Hutchinson River Basin, Mamaroneck River (Village of Mamaroneck) and 
Sheldrake River (Town and Village of Mamaroneck). Other streams may pe 
included as the study progresses. 



DAEN-CWB-E 
Study: Westchester County Streams, New York and Byram River, Connecticut 

Activities under authority of Section 205 of the 1948 Flood Control Act 
(small flood control projects) not requiring specific authorization by 
Congress: 

Chappagua, Saw Mill River - A local protection project along the 
Saw Mill River at Chappaqua, New York, was authorized in 1965. Contract 
plans and specifications are being prepared. On tthe Chappaqua.project 
some of th~ delays have been due to lack of timely local cooperation and 
estimated costs exceeding statutory limitations. 
Irvington, Barney Brook, Sunnyside Brook - Two Reconnaissance Reports 
within the Village of Irvington, along Barney Brook and Sunnyside Brook, 
are underway, and are scheduled for completion in 1975. 

Larchmont (Pine Brook), Village of Ossining (Killbrook) - Reconnaissance 
Reports for Pine Brook, and Killbrook are scheduled to begin in FY 1975. 

Nepera Park at Yonkers, Saw Mill River - A favorable Reconnaissance 
Report investigating the feasibility fo local protection works along 
Saw Mill River at Nepera Park was completed in February 1974. The study 
is currently entering the pre-construction planning phase - Phase I 
Detail~d rroject Report underway. 

White Plains, Fulton Brook - Favorable Reconnaissance Report completed 
in July 1974. Work on Detailed Project Report will be scheduled to begin 
FY 1976. 

Causes of Delay: 

1. A reevaluation of requirements and increased scope of work to evaluate 
the effects of Tropical Storm Agnes. 

2. Additional cost and effort to implement the Water Resource Council's 
"Principles and Standards". 

3. Less than optim\Dll funding levels in prior years. 

4. Additional efforts and cost to prepare Environmental Impact Statements 
and associated studies. 
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DIVISION• North Atlantic -

NEW YORK HARBOR, N. Y. 
(ANCHORAGE AREAS) 

DISTRICT: New York 

REFERENCE ER 11-2-101, WHICH STATES THAT: 
BUDGETARY INFORMATION IS NOT TO BE RELEASED OUTSIDE 
THE DEPARTMENT OF THE ARMY UNTIL I FEB 1975 

BASIN: New York Metropolitan 
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(ANCHORAGE AREAS) 

NEW YORK DISTRICT 
NORTH ATLANTIC DIVISION 

I JANUARY 1975 



APPROPRIATION TITLE: Construction, General - Channels and Harbors (Navigation) 

PROJECT: New York Harbor (Anchorage Areas), N.Y. (Continuing} 

LOCATION: In New York Harbor, Anchorages Area ABC&D (Red Hook Flats) are in the upper bay between Anchorage Channel 
and Bay Ridge - Red Hook Channels. Anchorage Area E (Gravesend Bay) is in the lower bay east of Ani>roee Channel 
snd just south of the Narrows. 

AUTHORIZATION: 1965 River and Harbor Act. 

SUMMARIZED FINANCIAL DATA 

Estimated Federal Coet (CofE) 
Estimated Federal Cost (USCG) 
Estimated Non-Federal Cost 

Total Estimated Project Cost 

Allocation to 30 June 1974 
Conference Allowance for FY 1975 
Allocation for FY 1975 
Allocation to Date 
Appropriation Requested for FY 1976 
Appropriation Req. for 1976 Transition Qtr 
Balance to Complete after 30 Septenber 1976 

$31,400 ,000 
40,000 

0 

Accum. 
% of Est. 
Fed. Cost 

$31,440,000 

$18,629,400 
5,000,000 
5,000,000 1/ 

23,629,400- 75 
1,600,000 82 

- 1,100,000 83 
5,070,600 

1/ Includes $500,000 of FY 75 Program Deferral to be 
utilized in FY 1976. 

BENEFIT-COST RATIO: 2.7 to 1 

Status (1 January 1975) 

Area A-1 
Area A-2 
Area B-1 
Area B-2 
Area C 
Area D-1 
Area D-2 
Area D-3 
Area D-4a 
Area D-4b 
Area D-5 
Area E-1 
Area E-2 
Remainder 

Percent 
Complete 

100 
100 
100 
100 

100 
100 
100 
100 
100 

4 
100 
100 

PHYSICAL DATA 

Completion 
Schedule 
Jul 1969 
Apr 1971 
Apr 1971 
Dec 1973 
May 1975 
Jul 1971 
Jun 1973 
Feb 1973 
Oct 1973 
Sept 1974 
Sept 1975 
Apr 1972 
June 1973 
Oct 1977 

ANCHORAGES: Deepen Area AB&C (482 acres) fr0111 30 
and 40 feet to 35, 40 and 45 feet. 

Expand Area D to 446 acres snd deepen 
from 14+ feet to 35 feet. Deepen 
Area E (334 acres) from 30 feet to 
47 feet. 

JUSTIFICATION: The anchorages are an integral part of the Harbor project. There are 19 anchorages 
located in the inner and outer harbor. Fifty-eight percent of total harbor area had depths less than 
18 feet below MLH. Available anchorages were inadeqt~ate for projected ve119el activity and because of insufficient 

Division: North Atlantic . District: New York Region: Middle Atlantic 
New York Harbor (Anchorage Area), N. Y. 

3 FEB 1975 



............ 

depth. Use of larger tankers with drafts of 34 and 38 feet has continued to increase. This ,has caused serious 
congestion and has contributed to groundings and collisions. The tributary area (NY Metropolitan) is pre-eminent 
in commercial and industrial activities. About 15% of the total waterborne and 13% of foreign commerce of the 
United States are handled by the Port of New York. By 1990 (¥.idpoint of the 50 year economi~ life), estimated 
deep-draft commerce is expected to reach 132,000,000 tons, an increase of 42% over 1960-61 commerce. Total commerce 
for the Port of New York has increased from 153,800,000 tons in 1965 (authorization year) to 216,900,000 tons 
in 19 73. The improvement will provide increased space and depths which will produce savings in transportation costs 
and reduce the number of accidents. 

The project is located in the vicinity of Hudson and Essex counties (NJ) and Manhattan and Kings Counties (NY) 
which are eligible or have been designated as redevelopment areas under PL 89-136 on the basis of substantial 
unemployment. The project is within reasonable commuting distance from at least 10 other New York and New Jersey 
counties which are eligible or have been designated as redevelopment areas under PL 89-136. Average annual benefits 
to navigation are estimated at $3,843,000, 

FISCAL YEAR 1976 and 1976 Transition Quarter: The requested amounts will be applied as follows: 

Channels 

Complete Construction of Area D-5 
Initiate and Continue Construction of Area D-6 
Engineering and Design 
Supervision and Administration 

Total 

FY 1976 

$ 478,500 
900,000 

85,000 
136,500 

$1,600,000 

1976 Transition Qtr. 

$1,020,000 
10,000 
70,000 

$1,100,000 

COMPLETED K>DIFICATIONS: Work under fully completed modifications consists of: Main Ship and Bayside-Gedney Channels 
to 30 feet (R&H Act of 1884); Ani>rose Channel to 40 feet (Act of 1899); Anchorage Channel (Act of 1917); Channel 
between Staten Island and Hoffman and Swinburne Islimds (Act of 1917); removal of Craven Shoal (Act of 1917); 
relocation of southerly section of Anchorage Channel (Act of 1930); deepening Bayside-Gedney Channel to 35 feet 
(Act of 1935); dredging south end of Red Hook Flats, Liberty Island Anchorage, and channel along New Jersey Pierhead 
Line (Act of 1935); deepening Ani>rose and Anchorage Channels to 45 feet (Act of 1937); deepening Ocean-Bayside 
Channel to 35 feet (Act of 1958). Cost of completed modifications $19,035,000. 

New York Harbor (Anchorages Areas), N.Y. 

3 FEB 1975 



NON-FEDERAL COSTS: Prior to construction, local interests must agree to: a. provide without cost to the United 
States all lands, easements and rights-of-way required for construction and maintenance of the project and aids to 
navigation upon the request of the Chief of Engineers; b. hold and save the United States free from damages that 
may result from construction and maintenance-of the project including submarine structures; c. accomplish without 
cost to the United States removal or relocation of pipelines and other utilities, if necessary. 

STATUS OF LOCAL COOPERATION: Assurances of local cooperation were executed by the City of New York on 13 September 
1968, and accepted by the District Engineer 29 October 1968. 

COMPARISON OF FEDERAL COST ESTil1ATES: The current Federal cost estimate of $31,400,000 is a decrease of $3,500,000 
over the latest estimate ($34,900,000) submitted to Congress. The change includes increases of $714,000 for higher 
price levels offset by a decrease of $3,724,000 for channels based on actual costs for completed areas, recent surveys 
and a revised estimate of quantities in remaining areas, and decreases of 180,000 in Engineering and Design and 
$310,000 in Supervision and Administration based on actual costs to date and estimated costs of remaining work. 

BENEFIT TO COST RATIO: 
to cost ratio is 2.7. 
project modification. 

The benefit to cost ratio last presented to Congress (FY 1975) was 2.3. The current benefit 
The benefit to cost ratio is based on the incremental benefits and costs associated with this 

STATUS OF ENVIRONMENTAL IMPACT STATEMENT: The final _Environmental Impact Statement was filed with CEQ 3 March 1973. 

OTHER INFORMATION: Funds to initiate construction were appropriated in FY 1968. 

New York Harbor (Anchorages Areas), N.Y. 

3 FEB 1975 



DIVISION: North Atlantic 

NEW YORK HARBOR 
COLL.8 REM. OF DRIFT, N. Y. 

DISTRICT New York 

REFERENCE ER 11- 2-101, WHICH STATES THAT: 
BUDGETARY INFORMATION IS NOT TO BE RELEASED OUTSIDE 
THE DEPARTMENT OF THE ARMY UNTIL I FEB 1975 

BASIN New York Metropolitan 
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APPROPRIATION TITLE: Construction, General - Channels and Harbon (Navigation) 

PROJECT: New York Hatbor Collection and Removal of Drift, N,Y, (Continuing) 

UlCATION: The project covers all of the Port of New York including shores and tidal tributaries of Sandy Hook and Raritan 
Bays, Raritan River, Arthur Kill, Kill Van Kull, LOiler New York Bay, Passaic and Hackensack Riven, Upper New York Bay, 
LOiler Hudson River, Harlem and East RiveTS, western part of Long Island Sound and Jamaica Bay. It enc0111passes 8 New 
Jersey and 7 New York Counties. The port embraces about 1,500 square miles. It has a frontage of 755 miles, measured 
along the shorelines of its navigable wateI'S of which 460 miles are in New York and 295 miles in New Jersey, 

AUTHORIZATION: Water Resources Development Act of 1974 

SUMMARIZED FINANCIAL DATA 

Estimated Federal Cost 
Estimated Non-Federal Cost 

Cash Contribution $12,900,000 
Other Costs 14,900,000 

Total .Estimated Project Cost 

Allocation to 30 June 1974 
Conference Allowance for FY 1975 
Work Allowance for FY 1975 
Allocation to Date 
Appropriation Request for FY 1976 
Appropriation Req. for 1976 Transition 
Balance· to Complete after 

• 30 September 1976 

$25,700,000 
27,800,000 

$53,500,000 

$ 80,000 
330,000 
330,000 
410,000 
900,000 

Qtr 500,000 

$23,890,000 

!/ 

Accum. 
% of Est. 
Ped. Cost 

2 
6 
8 

BENEFIT-COST RATIO: 5. 7 to J. 

Percent C0111pletion 
Status (1 Janua!I 1975) C~lete Schedule 

Contract 1 0 August 1976 
Remainder 0 June 1986 

PHYSICAL DATA 
Channels: Collect and remove about 29. 2 million 

cubic feet of drift in NY Harbor from 
1,972 derelict vessels, 149 deteriorated 
piers and wharves, other deteriorated non-
repairable structures, debris iying along 
the shores, 182 repairable piers and wharves, 
and other repairable shore structures. 

y Includes $165,000 of FY 1975 Program Deferral to be utilized in FY 1976. 

Division: North Atlantic District: New York Region: Middle Atlantic 
New York Harbor Collection a Removal of Drift,NY 

3 FEB 1975 



JUSTIFICATION: In spite of the existing Federal program for collection and removal of drift in navigable harbor waters, 
anestimated 10,000 commercial, public and recreational vessels collide annually with drift causing damage to propellers, 
shafts, and hulls. The cost of repairing such damage plus other economic losses in 1963 exceeded $5,900,000. In 1963, • 
nine recreational vessels collided with drift and sank jeopardizing the lives of operators and passengers. Drift 
clutters recreational shores menacing swimmers, and spreads marine borer infestation. The sources of drift deface the 
waterfront, prevent optimum use of property and depress property values. Fire hazards would be reduced by removing 
more than 100 unused deteriorated piers and other structures which contain much inflammable material. Uncontrolled 
burning of infl811D11able material adds to an existing air pollution problem. Elimination of drift sources from 
derelict vessels, deteriorated shore structures and debris along shores would contribute to reducing water pollution 
by decreasing the available amount of organic material in harbor waters. The 200 piers currently in use which would 
be repaired or if unrepairable would be removed under the improvement, presently constitute a hazard to employees 
working on these structures. Almost 2,000 derelict vessels in shoal waters and over 100 unused deteriorated piers 
are an unattractive nuisance and are a potential area for injuries or loss of life. 

The project would improve existing navigation conditions in the harbor and meet to i11DDediate and future needs of 
commercial vessels and recreational boating. The existing Federal laws do cover removal and prevention of obstructions 
to navigation. Existing applicable local laws in the project area are not geographically inclusive and are almost 
entirely lacking in New Jersey municipalities. Upon completion of improvements in political or physical subdivisions 
of the improvement area, local interests would be responsible for enacting and enforcing laws controlling sources 
of drift. 

The project is located in the vicinity of Hudson and Essex counties (NJ) and Manhattan and Kings comities (NY) 
which are eligible or have been designated as redevelopment areas under PL 89-136 on the basis of substantial 
miemployment. The project is within reasonable commuting distance from at least 10 other New York and New Jersey 
comities which are eligible or have been designated as redevelopment areas under PL 89-136. 

Breakdown of Average Annual Benefits 

Commercial and Public Vessels (damages prevented) 
Recreational Boats (damages prevented) 
Real Estate Enhancement 
Removal of drift in water under existing Federal project 
Removal of drift from recreational beaches 
Detrimental effect from removal of deteriorated shc,re structures in use 

$10,548,000 
6,307,000 

496,000 
102,000 

2,155,000 
-753,000 

Total $18,855,000 

New York Harbor Collection and Removal of Drift, NY 

3 FEB 1975 



FISCAL YEAR 1976 and 1976 Transition Quarter: The requested amount will be applied as follows: 

Channels and Canals 

Initiate and complete construction of Contract 1 
Initiate construction of Contract 2 
Engineering and Design 
Supervision and Administration 

Total 

FY 

$ 

1976 1976 Transition Qtr. 

570,000 $ 153,400 
200,000 273,300 
105,000 33,300 
125,000 40,000 
900,000 $ 500,000 

NON~FEDERAL COST: Prior to construction, local interests must agree to: a. Provide without cost to the United States 
all lands, easements, rights-of-way required for implementation of the considered improvement upon the request of the 
Chief .of Engineers. b. Hold and save the United States free from damage that may result from the considered improvemep.t 
and from any subsequent maintenance work or activities in connection with the improvement. c. Enact and enforce local 
legislation during and after completion of work in political or physical subdivision of the improvement area to prevent 
creation of sources of drift and debris, such as derelict vessels, deteriorated structures and drift along shores to 
supplement existing Federal legislation. d. Contribute cash in the amount of one third of the actual cost of the work 
to be performed by the Federal Government for the considered improvement, presently estimated as $12,900,000 based on 
July 1974 price levels. The funds will be contributed at the start of work at a rate in proportion to the F,deral 
allotment of funds. e. Make necessary repairs to deteriorated structures in use that would be satisfactory· to the 
Chief of Engineers so as to eliminate them as a source of drift, at estimated first cost (July 1974 prices) of $14,900,000 
to be performed simultaneously with the work to be done by the Federal Government. The material removed in connection 
with the repairs will be disposed of at cost to local interests in the facility provided by the Federal Govemmetlt 
for Federal work. 

The estimated costs to local interests are: 

Cash Contribution 
Repair and Disposal of T>eteriorated Shore Structure in use 

$12,900,000 
14,900,000 

$27,MO,OOO 

STATUS OF LOCAL COOPERATION: Reouired assurances from the responsible local agencies are scheduled for execution 
inl rementally as separable portions ·of the project are initiated in respective political juris~ictions. 

New York Harbor Collection and Removal of Drift, NY 
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COMPARISON OF FEDERAL COS~ ESTIMATES: The current Federal cost estimate of $25,700,000 is an increase of $1,870,000 
over the latest estimate ($23~830,000) submitted to Con~ress (FY 1975). The charui;e is due entirely to price level 
increases. 

BENEFIT TO COST RATIO: The benefit to cost ratio last presented to Congress (FY 1975) was 6;3. The current benefit 
to cost ratio is 5. 7. The benefit to cost ratio is based on project functioning independently.. 

STATUS OF ENVIRONMENTAL IMPACT STATEMENT: The draft EIS is scheduled for submission to CEQ in the third quarter of 
FY 1975. Final EIS scheduled for submission in the fourth quarter of FY 1975, · 

OTHER INFORMATION: Funds ($80,000) appropriated to initiated planning in FY 1972 were allotted in FY 1974 upon • 
passage of the Water Resources Development Act of 1974. 

New York Harbor Collection and Removal of Drift, NY 
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DIVISION : North Atlantic 

FIRE ISLAND INLET TO MONTAUK POINT, N. Y. 

DISTRICT New York 

REFERENCE ER 11-2-101, WHICH STATES THAT: 
BUDGETARY INFORMATION IS NOT TO BE RELEASED OUTSIDE 
THE DEPARTMENT OF THE ARMY UNTIL I FEB 1975 
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APPROPRIATION TITLE: Constructi<Xl, General - Local Protection Projects {Flood Control) 

PROJECT: Fire Island Inlet to Montauk Point, N.Y. {Continuing) 

LOCATION: The project area, extending from Fire Island Inlet easterly to Montauk Point al<Xlg the Atlantic Coast of 
Suffolk County, is about 83 miles long and comprises about 70 percent of the total ocean frontage of Long Island. Fire 
Island Inlet is located about 50 miles by water east of the Battery, New York City. Other inlets along the project 
area are Moriches Inlet and Shinecoclc Inlet, 30 and 45 miles east of Fire Island Inlet, respectively. 

AUTHORIZATION: 1960 River and Harl>or Act as t00dified by the 
Water Resource Development Act of 1974. 

SUMMARIZED FINANCIAL DATA 

Estimated Federal Cost 
Estimated Non-Federal 

Cash Contribution 
Cost 

$28,440,000 
10,860,000 

Total Esiimated Project Cost 
Other Costs 

Allocati011 to 30 June 1974 
Conference Allowance for F'i 1975 
Work Allowance for F'i 1975 
AllocatiOD to Date 
Appropriation Requested for F'i 1976 
Appropriation Req. for 1976 Transiti011 Qtr 
Balance to Complete after 30 Septeni>er 1976 

$ 76,700,000 
39,300,000 !/ 

$ll6,000,000 

$ 4,400,500 
2,800,000 
2,806,700'l:J 
7,207,200 
1,350,000 

400,000 
$ 6 7 , 7 42 , 800 

Accum. 
% of Est. 
Fed. Cost 

' 11 
12 

'};./ In additi<Xl, local interests have expended over $5,000,000 for 
prior corrective acti011. 

'!:_/ Includes $1,400,000 of F'i 1975 Program Deferral to be utilized 
in FY 1976 and a transfer of $6,700 into the project. 

BENEFIT-COST RATIO: 2.4 to 1 

STATUS (1 January 1975) 
Reach 2 - 15 Groins 

6 Groins 
Dune/Bch Fill - 15.4 mi. 

Reach 4 
2 Groins 
Dune/Beach Fill 
{Incl Drain Struct -
18.4 mi.) 

Balance to Complete 
Dune/Beach Fill-39.7 mi. 
Groins - 27 

Entire Project 

PHYSICAL DATA 

PERCENT 
COMPLETE 

100 
0 

100 

100 

0 

0 
0 

6 

COMPLETION 
SCH,EOOLE 
Nov 1970 
Jun 1977 
Sep 1982 

Sep 1965 

Jun 1982 

Dec 1984 
Dec 1984 

Dec 1984 

Dunes: Raise to elevation 20 feet above mean sea 
level 

Beaches: Widen to minimum width of 100 feet 
Dunes and Beach Replenishment: 73 miles 
Interior drainage structures: 3 gated culverts 
Groins: 50 maximum 
Periodic nourishment: 480,000 cubic yards annually 

DivisiOD: North Atlantic District: New York Region: Middle Atlantic 
Fire Island Inlet to Montauk Point, N.Y. 
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JUSTIFICATION: The shoTe fTom FiTe Island Inlet to Montauk Point affoTds a Tesidential and TecTeation aTea foT an 
increasing tTibutaey population, pTesently moTe than 5 million persons. ETosion of the shoTe fTont is a seTious th Teat 
to pTesent use and future development of the shoTe aTea. The huTrlcane pToblems are related to tidal flooding. 
Storm tides created by high winds and low barometric pressure, have bToken through the dunes and barrier reefs along 
the shore, causing a heavy loss of life and extensive property damage on both the ocean front and on the mainland along 
the inner bays. A recurrence of the huTrlcane tide of record (September 1938) when 45 lives were lost, would cause 
inundation and wave damage estimated at $222,900,000 (July 73 price level). About $180,000 would be due to ocean damages 
(on barrier island and oceanfront areas) and $42,900,000 would be due to damages on mainland shores of inneT bays. 

During the 6 March 1962 storm, severe wave action accompanied by high tides and winds caused major inundation 
and erosion of beaches, dunes and high ground along the barrier beaches and mainland of Long Island, and widespread 
damage to properties and homes. (Estimated at $16,500,000). Severe erosion of the beach and dunes occurred at about 
75 locations. The major breakthrough, located in the Moriches Inlet to Shinnecock Inlet Reach, developed into a new 
inlet approximately 2,000 feet wide and about 20 feet deep (at its deepest point) joining the Atlantic Ocean with 
Moriches Bay at Westhampton. The December 1965 storm caused damages estimated at $3,000,000. Storms in. January and 
April 1967 caused appreciable damage to beaches and dunes. After the 20-22 Mar 73 storm, extensive erosion was 
reported west of groins at Westhampton and damage was reported at Robins Rest (Fire Is) and Amaganett (E. Hampton). 
Suffolk Co\lllty placed sand from Shinnecock Inlet on County park shore adjacent to west jetty. The most recent storm 
occurred in December 1974. 

The project is located in Suffolk County which is eligible for designation as a redevelopment area under PL 89-136 
on the basis of substantial unemployment. The project is within reasonable commuting distance from Nassau, Manhattan 
(Part), Bronx, and Kings counties which have been designated or are eligible for designation as redevelopment areas 
under PL 89-136. 

Breakdown of Average Annual Benefits 
Beach ETosion 
Recreation 
Flood Control (Hurricane Protection) 
Damage to Shellfish Resources 

$ 1,808,700 
3,278,700 
7,950,800 

-229 ,600 
$12,808,600 

Fire Island to Montauk Point, NY 
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FISCAL YEAR 1976 and 1976 TRANSITION QUARTER: The requested amounts will be applied as follows: 

Continue Construction, Reach 2, Section lb 
Breakwaters E 6 groins 
Levees - dunes 
Beach Replenishment 

Engineering and Design 
Supervision and Administration 

FY 1976 

360,000 
460,000 
280,000 
120,000 
130,000 

$1,350,000 

1976 Transition Qtr 

100 ,ooo 
·100,000 
120,000 
50,000 
30,000 

$400,000 

NON-FEDERAL COSTS: Under authorizing legislation, local interests were required to: a. provide all rights-of-way 
r:equired for construction, including borrow areas; b. provide all alterations and relocations of buildings, streets, 
storm drains, utilities and other structur:es required by the construction; c. bear 47% of total first cost, consisting 
of items in a and b above plus a cash contribution; d. hold and save United States free from damage due to construction: 
e. maintain all works and undertake periodic nourishment after completion, except for first 10 years when United States 
contributes estimated $35,000 annually; f. maintain continued public ownership and continued availability for public 
use of privately owned shore; g. provide for preservation of dunes and their protective vegetation; h. control water 
pollution to safeguard health of bathers; i. obtain prior approval of Corps of Engineers for construction of beach 
protection if Federal participation is planned; j. contribute in cash the amount of increased Federal cost of 
hurricane protection resulting from separate construction of beach protection under item i. The 1974 Water Resources 
Development Act, (PL 93-251, Sec 31) modified the original authorization to provide that non-Federal interests shall 
(1) contribute 30 per centum of the first cost of the project, including the value of lands. easements, and rights-of-way: 
now estimated at $32,670,000 and cash contribution now estimated at $28,440,000, (2) hold and save the United States 
free from damages due to the construction works; and (3) maintain and operate the improvements in accordance with 
r:egulations prescribed by the Secretary of th~ Army. Total non-Federal investment is broken down as follows: 

Raising dunes: initial beach fill; groin construction 
(total cash contribution) 

Lands, relocations of buildings and other structures 
Beach nourishment for a period of 10 years 

Total 

$28,440,000 
4,230,000 
6,630,000 

$ 39,300,000 

Local interests have expended over $5,000,000 since 1938 for limited beach erosion control and hurricane 
protection. During FY 1967, Suffolk Cotmty performed emergency anti-erosion work on Reach 1, including· an 
experimental sandbag dike at Pt. O•Woods. New York State performed emergency dune and beach restoration in 
May 1967 at Westhampton Beach (estimated cost $100,000). Estimated average annual non-Federal expenditure for groin 

Fire Island Inlet to Hontauk Point, NY 
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maintenance will be $703,300 and the annual expenditure for beach nourishment (excluding the first 10 years after 
completion) is $698,000. 

STATUS OF LOCAL COOPERATION: The agency responsible for local cooperation is the New York State Department of Conser-
vation. Assurances of local cooperation were executed by the State on 14 August 1963 and accepted by the Federal 
Government on 20 August 1963. All planning for Reach 2 was completed in October 1963. Local interests objected to 
beach replenishment. The Corps of Engineers concurred with the State of New York request to construct initially 
11 groins (Reach 2), and 2 groins (Reach 4) with beach fill to be added as necessary not sooner than 3 years after 
groin completion. On 17 April 1964 the State executed supplementary assurances and construction of the groins 
was initiated. 

In recognition of the critical condition of the beaches due to earlier storms, the Chief of Engineers recommended 
to the State in June 1967 that the 3 year observation period be waived and that construction of urgent hurricane 
protection be reswned. The State concurred and requested that work be undertaken on additional groins, replacement 
of beach fill and dunes in Reach 2 as well as cconstruction of groins, drainage structures and dune fill in Reach 4. 
Suffolk County, however, did not endorse the placement of beach and dune fills. 

Continuing negotiations during FY 1969 resulted in agreement on a plan for construction for certain groins, 
drainage structures, beach fill and dunes to an interim height of 16 feet in Reaches 2 and 4. Local interests 
furnished necessary rights-of-way for construction in Reach 2 of four additional groins. , and beach fill and _ dunes 
in Section la. Construction contracts were awarded in 1969 and local interests contributed funds to match Federal 
appropriations through FY 1971. 

Preliminary plans for the next increment of work for 9,000 feet of sand fill and 6 groins (Reach 2, Sec lb) -~ere 
furnished local interests. On 23 February 1971, the Suffolk County legislature passed a resolution which included 
the County's share of 
sharing). patlGD VU un..,..,....,_ 

OD-Peda al- OT 
ehe- water Raaourca i.v.1o.-nc Act 

In necember 19 73 the S t·ate requested planning for Reach 2, Sec lb and Reach 4, Georgica Pond, indicating that it would 
provide funds. Plan.ning resumed and assurances for Sec lb were reque11ted from State in October 1974. In the meantime 
stronR opposition developed from Suffolk Co. Executive and Environmental Groups, The County Legislature subsequently 
refused to provide County support. Coordination is continuing with the State to resolve outstanding issues. 

Fire Island Inlet to Montauk Point, NY 
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• COMPARISON OF FEDERAL COST ESTI~TES: The current Federal cost estimate of $76,700,000 is an increase of $22,700,000 
over the latest estimate ($54,000,000) submitted to Congress. The change is ~ue to price level increases of $4,760,000; 
an increase of $15,570,000 due to an adjustment of cost sharing in accordance with Section 31 of the Water Resources 
Development Act of 1974; a net increase of $660,000 in Engineering and Design due to price levels and cost sharing 
adjustment and a net increase of $1,710,000 in Supervision and Administration due to price levels, a recomputation of 
the cost for rental of GSA furnished office space and cost sharing adjustment. 

STATUS OF ENVIRONMENTAL IMPACT STATEMENT: The draft statement is scheduled for submission to CEQ in the 1st Quarter 
of FY 1976 and the final statement is scheduled for the 2nd Quarter of FY 1976. 

BENEFIT TO COST RATIO: The benefit to cost ratio last presented to Congress (FY 1975) was 2.4. The current benefit 
to cost ratio is 2.4. The benefit to cost ratio is based on the project functioning independently. 

OTHER INFOR»\TION: Initial planning and construction funds wer·e appropriated in FY 1963. Project start has been 
continually delayed because of lack of local cooperation. "See Status of Local Cooperation". 

Fire Island Inlet to Montauk Point, NY 
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18 February 1975 

Dear Norm: 

I am inclosing the attached two letters for your information. _ 
They pertain to the matters we discussed on the plane last Friday 
concerning expansion of the Corps of Engineers regulatory func-
tions. 

The letter from Secretary Callaway to Mr. Ash concerns the more 
difficult issue -- should the Corps issue perm.its for dredge and 
fill in and along all of the waters of the United States. This 
includes inland waters as well as coastal waters, although the 
latter are emphasized since that is where current interest is most 
vocal. 

The letter from Governor Bowen of Indiana concerns one of about 
one thousand studies we are making of navigable (historically, 
presently, or future potential) rivers to see if our 1899 Rivers 
and Harbors Act permit authority should be exercised thereon. We 
are receiving letters of concern from several states and their 
Congressmen. We are stepping up our public affairs efforts and 
I think eventually this problem will be resolved. 

I thoroughly enjoyed our mutual trip to the Cross Florida Barge 
Canal and am looking forward to working with you on this and other 
issues (hopefully less controversial ones). 

2 Inclosures 
As stated 

Sincerely, 

#--
KENNETH E. McINTYRE 
Brigadier General, USA 
Deputy Director of Civil Works 
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The Department of the Army, acting through the Chief of 
Engineers, recently has b_ecome involved in a ~ontroversy: with 
the Environmental Protection Agency (EPA) and the Department 
of Justice that involves- issues of major importance to the 
.Administration land use planning program. 

The basic issues are whether Section 404 of the Federal 
Water Pollution Control Act Amendments of- 1972 (33 ·-U. S. C. • § 
1344) extends the Department of the Army 1s jurisdiction to those 
upper wetland areas beyond the limits of the federal navigational 
servitude that are only occasionally or never inundated by tidal 
waters, and whether the Department of the Army <:an. or should 
extend its jurisdiction as a practical matter. The EPA and the 
Department of Justice have both opined that the Department of 
the Army regulatory jurisdiction under Section 404 does and 
should extend to these areas, while the Corps of Engineers has 
taken the oppo.site position. Copies of correspondence between 
EPA and the Corps involving this disagreement are enclosed. 

It is the opinion of the Department of the Army that this 
issue. requires resolution by your office. An argument can be 
made that the legislati\te ·histo·ry of the Actinaicates· that' the·EPA1s 
expansiYe definition of "navigable watersll is correct. The problem, 
however, must be reviewed in totality. The Corps• histor~cal r_ol~ -
and present policy considerations may cast doubt on any expansive 
interpretation and, more impq,rtantly, thos_e considerations cast 



.. . 
doubt on the viability and, indeed, the possibility of implementation 
of an expanded permit system. A position paper is enclosed that 
discusses these issues in detail. 

A change in regulatory jurisdiction, even if mandated by the 
Act, would result in a significant change in the Achninistration1s 
present land use planning program as envisioned by proposed land 
use planning legislation and theJCoastal Zone Management Act, with 
its ongoing grant-in-aid program administered by the Department 
of Commerce. These programs · encourage· and. rely upon state 
regulation. In addition, this assertion of regulatory authority over 
these areas would also bring the activities of other federal agencies, 
such as the Department of the Agriculture Soil Conservation Service, 
under the review-authority of the Department of the Army. Thus, 
the Department of the Army involvement in these intertidal ~areas 
beyond the boundaries of the federal navigational servitude might 
result in a duplication of federal effort and expenditure. 

The major problem, however, is one of available -resources. 
The Chief of Engineers has made a preliminary field inquiry as to 
the costs that would be necessary if Department of the Army 
authority under Section 404 is expanded. This inquiry has revealed 
the need for an estimated 1, 750 additional personnel and $53 million 
(annual allocation} to achninister an expanded program. Thus, the 
crux of the issue is the implementation of what would be, in effect, 
a new program of enormous scale. 

The problem is in need of immediate resolution. The Natural 
Resources Defense Council has brought suit in the District Court 
for the District of Columbia against the Secretary of the Army, the 
Chief of Engineers, and the Administrator of the EPA. The NRDC 
asks the court to order the Corps to revoke and rescind its present 
regulations on navigability and publish amended regulations that 
accord with EPA 1 s definition of "navigable waters. 11 

This matter has already been the subject of intensive discussions 
between the Corps of Engineers, the Environmental Protection Agency, 
and the Department of Justice. The Department of Justice, recognizing 
its responsibility to assist EPA in its achninistration and enforcement 
of the Act and the difficulties that it is experiencing in this effort 
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because of the split in federal agency positions, has recently 
expressed its desire to have the President resolve this matter. 
The Department of the Army joins in this recommendation and is 
prepared to assist in the resolution. 

Enclosures 
As Stated 

., 

3 

Sincerely, 

:(SIGN~) 10 CALLAWAY 

Howard H. Callaway 

--- - ... ------------------------------------- ~=::;:;s, ... 
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SUBJECT: 

PURPOSE: 

POSITION PAPER 

Extent of Department of the Army regulatory authority 
under Section 404 of the Federal Water Pollution Control 
Act Amendments of 1972 (33 U.S. C. § 1344) 

To discuss the issues that have recently surfaced con-
cerning the exercise of the Department of the Army's 
regulatory authority under Section 404 to -the dispo.sal 

- of..dredged or fill material in navigable. w..atexs of- the--
• United States. 

- -Section 404 of the Federal Water Pollution Control Ac-t Amend-
ments of 1972 (FWPCA) gives -the C-er-ps of ·Engineers the ·responsibility 
of issuing.-p.ermits for the deposit of dredged and fill material into 
the "navigable waters II of the United States. The Corps defines 
"navigable waters" as "those waters of the United States which are 

----J1.Ubject to the ebb and flow of the tide, and/or are presently, or .have 
-been in the past, or may be in the -fut.ure susceptible for use for 
purposes of-interstate or foreign commerce. 11 33 G. F. R. § 209. 12.0 
{d)(l). 30 C. F. R. §209. 260 expands .upon the definition; the "ebb and 

- flow of the tide" is limited to areas below the mean high-water mark 
of the tide. 

The EPA defines the same term, for the pu-rposes of its permit 
-.s-y-ste.Rl in regulating the ~ischarge of pollutants under the FWPCA, 
as follows: 

a. All navigable waters of the United States; . 

b. Tributaries of navigable waters of the United States; 

c. Interstate waters; 

d.- Intrastate lakes, rivers, and streams which are 
. utilized by .intei:state travelers for recreational or other purposes; 

e. Intrastate lakes, rivers, and streams from which 
fish or shellfish are taken and sold in inter state commerce; and 

f. Intrastate lakes, rivers, and streams which are 
utilized for industrial purposes by industries in interstate comrre rce. 

40 C.F. R. § 125. l (o). 

---------------------------------·----_,,,.,. 

' 
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The term is defined only once in the FWPCA , in Section 
502(f): "The term 'navigable waters I means the waters of the United 
States, including the territorial seas. 11 

In United States v. Holland, 373 F. Supp. 665 (M. D. Fla. 
1974), the court held that Section 301 of the Act, which makes unlaw-
ful the discharge without permit of any pollutant into navigable waters, 
extended to activities in water~ above the mean high-water mark 
where the pollutants from those activities· would be conve-¥ed into 

• the navigable waters.]./ .The decisiQn contained.much dicta indicating . 
. ~t t.t1e s~ope of Section 301 extended "to all waters in the United • . 
States. The Holland decision was cited in United States v. Ashland 
Oil Co., 364 F. Supp. 349 (W. D. Ky. 1973), aff 1d, __ F. 2d __ 
(5th Cir. 1974), which extended the jurisdiction of the Act to 
tributaries of navig_able waters. .. 

The Holland case subsequently became the subject of corre-
spondence between EPA, the Department of Justice, and the Corps 
~Incl. .2), with both Justice and ·EP-..A -u~ging the Co-rps to ·commence 
processing permits f9r wetlands above the mean high-water mark. 
In .addition, -the Committee on Government Operations of the House 
of Representatives, published a report on October l, 1974 (H. R. 93_ ·. 
1396), that, among other things, urged the Corps and EPA to 
develop a uniform regulation that complies with the congressional 

. m~n_date that.Jhe term "be given the br.oadesLpossible constitutional--
interpretation" rather than "old, narrow definitions of navigability. 11 

The Holland decision continued to gain recognition and on 
August 16, 1974, the Natural Resource Defense Council and the 
Natural Wildlife Federation filed a suit against the Se.creta:ry of the 
Army, the Chief of Engineers, and the Administrator, EPA, in the 
District Court for the District of Columbia and requested an order 
to revoke and rescind those aspects of the jurisdictional limits 
described in the Corps I permit regulations pertaining to regulatory 
jurisdiction under Section 404, and requested an order to requir-e 
the rep_ublication of amended regulations that accept· the full regulatory -
mandate of the FWPCA . 

!/ Thus, the Holland decision can be read as merely extending the 
rationale of cases that have held that fede!al 4._o;njnion extends to 
areas that affect nearby navigable waters : ~L,, United States v. 
Perma Paving Co., 332 F. 2d 754, 756-7 (2d Cir. 1964); Tatum 
v. Blackstock, 319 F. 2d 397,399 (5th Cir. 1963); United States v. 
Underwood, 344 F. Supp. 486, 491 (M. D. Fla. 1972). 

· 2 



DISCUSSION: Thus, the battle lines are clearly drawn. Unfortunately, 
prior treatments of the problem, including the Holland decision, have 
not developed its complexity; the parameters of the problem have 
never been clearly outlined. -As a preliminary matter, it should 
be noted that a narrow resolution of the legal issue does not resolve 
the practical problem. • And the complexity of the probl~m. as a 
whole, dictates that both be looked at together. , 

• The legislative history2 / and the geographical definition given 
by Section 502(7).i/ by themselves, indicate that the Act broadly 
defines navigable waters. And it should be noted that Go.ngr-ess does 
have the power to enact an expansive-definition under its commer_c:e.. 
power. Congress may regulate those spheres of life that have a 
substantial effect on interstate commerce. Perez v. United States, 
402 ·-u. S. 146-( 1970); · Heart of Atlanta Motel, Inc. v. -Unite cl States, 
397 U.S. 241 (1964). Water resources regulation certainly falls 
within this rule. Zabel v. Tabb, 430 F .. 2d .199, 204 (5th Cir. 197.0)., 
cert. denied, 401 U.S. 910 (19-71). But that is only a starting point; 
the Jegislative history must be placed_in its .total perspective:~ _ 

The scope of the Corps I historical jurisdiction .bears on the 
issue. Section 10 of the River and Harbor Act of 1899, 33 U.S. C. § 
403, requires a Department uf the Army p·ermit for the performance of work 
or placement of structures -in or affecting navigable waters of the United 
States. - _Section 10 was generally administered as a me.ans to pr_otect 
the navigable capacity of commercially navigated waterways. On 18 
-December 1968, the Department of the-=Arm-y formally revised its 
policy so that permits thereafter would be based on the totality-of 
the public interest. This was in response to new environmental legis-
la~ion and to _an awareness that limited "navigational" review would not 
fully ·protect the public interest within the Corps I traditional jurisdiction. 

2/ Sen~ Rep~ No·.-- 9.2-1236. 92d Cong. , __ 2d Ses s. ( 197.2), at 144; 
Senate Consideration of the Report, in I -Congressional Research -
Service::,~Library. of Congress, 93d C-oft.g., 1st Sess., A Legislative 
Histo·ry of the Water Pollution Control Act -Amendments of 1972, at 
178; House- Consideration of the Repo!!t,. A Legislative History. __ id. ,_ 
at 250-51; H. R. Rep. No. 92-911, 92d Cong., 2d Sess. (1972), at 
141; Sen. Rep. No. 92-414, 92d Cong-., 1st Sess. (1971), at 77; 
House Debate on H. R. 11896, in A Legisla_tive History:, supra, at 
591 

1111sec. 502. (7) The term 'navigable -waters I means the waters· of 
the United States, including the territorial seas. 11 
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The existence of Section 10 as a valuable federal tool to protect 
waters other than those that were presently used to transport inter-
state commerce became increasingly apparent, and in 1972 the Corps 
of Engineers expanded its administrative definition of ''navigable waters 
of the United States" to not only include those waters currently used 
to transport commercial traffic, but also all intrastate or interstate 
waters that were used in the past, were presently used, or are sus-
ceptible to . use as a means to transport-interstate commerce and all 
waters that are subject to the ebb-and flow .of the tide. In addition, 
jurisdiction extended "to the entire· sLU"fa·ce and ·bed of the-se· wate.rbodies 
to the ordinary high water mark in nontidal waters and to the mean 
high water mark in tidal waters." 33 C. F. R. Part 209. 2.60(kH2), 
published in the Federal Register on 9 September 1972. Thus, thee 
Corps had develope-d a regulatory structure that, when oarried over 
to implement Section 404 of the FWPGA, ·was- able to protect fully 
all aspects of the public interest in a-reas that had been traditionally 
under federal control, _ and were subject to the federal navigational--
servitude. 

The statements made concerning "navigable waters" in the 
. legislative history of the FWPCA must also be .put in perspective. _ 
First .. there is the unfortunate statement of Congressman Dingell 
that "(n)o longer are the old, narrow definitions of navigability, as 
determined by the Corps of Engineers, going to govern matters 
covered by this bill. 11 House Consideration of the Report of the 
Conference Committee, reprinted in 1 Co.ngressional Research 
Service7 :Library of Congress, 93d Cong.- , 1st Sess. , A Legislative 
History of the-Water Pollution Control Act Amendments of 1972, 
at 250-51. However, that statement could have merely reflected 
the Congressman's unawareness of the Corps 1 recent change in 
definition as the remark came within a month of the 1972 change that 
expanded jurisdiction (September 9, 1972--October 4, 1972). Note 
that when Congressman Dingell indicated that the new definition of 
"navigable waters" in the_ FWPCA ''is in line with more recent 
judicial opinions which have substantially expanded that limited 
view -- of navigability derived from the Daniel Ball case, "he 
cited cases that supporte-d the Corps 1 September 9, 1972 definition 
of "navigable waters. 11 

Second, there are statements in the debates and reports that~-
the term "navigable waters" is to be given the broadest possible 
constitutional definition. See note 2, supra. It is possible, however, 
that despite th"e. unitary definition of the-- term in the Act, the Congress 
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did not intend to include Section 404 within the broader mandate it 
intended for the EPA 1s permit program. There is no mention of 
Section 404 in any of the legislative history of "navigable waters. 11 

Additionally, Section 404 was added at the last moment, indicating 
a desire_ to have the Corps assume a unique responsibility. And 
in explaining the last minute addition of Section 404 Senator Muskie 
indicated that the Joint Commi~tee intended to continue the "process 
by which dredge and fill permits are presently handled. 11 Senate 
Consideration of the Report of the Conference Committe~, in A 
Leg~sla,tive History, supra, at 177. Th.us, the action of the Congress 
and Senator Muskie's statement at leas"t-cas-t·doubt on an expansive 
definition of "navigable waters" with respect to section 404. 

· With respect to those areas above the mean high water mark, 
there is already extensive state regulation. ~, Maine ·rev. stat. 
ann . . tit. 12, § 4 702; Florida stat. ann. § 253. 123(2)(b). See 
generally The Fifth Annual Report of the Council on Environmental 
Quality, at 49. And there is presently federal legislation that, 
through a grant-in-aid program, encoarages states to develop such 

_ programs. Coastal Zone Management Ac~. 16 U.S. C. § 1453 
~- In addition, jurisdiction by the Department of. the Army into 
these areas will directly impact on the activities of federal agencies 
in these areas, such as the Department of Agriculture ls Soil..Conser-
vation Service Programs. Last, the EPA, through its FWPCA permit 
program, does regulate the discharge of pollutants into these waters. 

The cost of expansion by the Corps sheds light on the intent of 
the FWPCA and on the practicality of presently implementing any new 
program. First, there may be incidental costs with respect to 
occasional takings of private property. Regulation of a wetland 
often leavesno alternative commercial use to the owner. So long· as 
the Corps operated under its mean high-water mark definition, private 
persons were not entitled to reimbursement at all as the United States 
had a dominant navigational 'servitude over these area.-s. • ~, United 
States--v. Rands, 389 U.S. -121 (1967). The safety of the servitude 
is left behind, however, when the mean high-water mark is crossed. 
But there .still is not always a taking in.all cases where agencies 
pr.eclude a particular activity for under either the..federal commerce 
power or the state police power all land regulation does not amount 
to a taking. 
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Most recent state court decisions have upheld state wetland 
legislation and regulation even when the property invol:ved had no 
other alternate use. Potomac Sand and Gravel Co. v. Mandell, 
266 Md. 364 (1972); Just v. Marinette County, 56 Wis. 2d 7, 17, 
201 N. W. 2d 761, 768 (1972); Turnpike Realty Co. v. 1'.pwn of 
Dedham, 284 N. E. 2d 891 (Mass. 1972). There are decisions 
within the last five years, following the old line of cases, that 
have held that such prohibitions are, in fc1:ct, takings. ~-
Gibbon v. Board of Appeals, 356 Mass_._ .635, 255 N. E. Zd 347 
·(1870); Maine v. Johnson, 265 A. 2d 7-U (Maine 1970). The 
newer decisions, however, indicate what is and will be the law. 
Thus, under the state police power wetla'nd regulation is now 
looked upon as welfare regulation that prevents harm to others, 
and not as the taking of property without compensation for ·public 
benefit. 

While it seems that the same rationale would apply to federal 
action under the analogous commerce ·power, recent federal cases 
demonstrate a reluctance to address .the .issue. ~, Zabel v. Tabb, 
430 F. 2d 199 (5th Cir. 1970), cert. denied, 401 U.S. 910 (1971); 
United States v. Stoeco Homes, Inc. , 498 F_. 2d 597 (3rd Cir. 1974); 
Thus, the law with respect to wetland regulation, while favorable 
in the state courts, is unclear in the federal cour.ts. 

The major cost involved, however, is that of setting up, in 
effect, a new, large federal agency. A preliminary field study by 
the Corps indicates that an expanded jurisdiction will require at 
least 1,750 personnel spaces and an additional federal expenditure 
of over $52,000,000 per year. 

Essentially, this cost and the present overlapping juris-
diction are the crux of the issue. It seems that, absent discussion 
in Congress of a large new bureaucracy there may have been no 
intent to expand the Corps' jurisdiction. Indeed, Senator Muskie 

• stated ·that "{ t} he conferees were uniquely aware of the process by 
whi<:h dredge and fill materials permits are presently handled 
and did not wish to create a burdensome .bu:i:ea,ucracy in light of 
the fact that a system to issue permits already existed." Senate 
Consideration of the Report of the Conference Committee, in A 
Legislative History,· supra, at 177. A_g.ditionally, EPA can delegate 
·its FWPCA permit responsibilities to the states while the Corps 
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cannot. In light of present extensive state regulation and the Coastal 
Zone Management Act, which encourages such participation, it seems 
disingenuous to find that Congress intended to expand the Corps 
jurisdiction without a delegation authority similar to EPA 1s. 

· Most importantly, even if the legal issue is resolved against 
the Corps by the President, OlyIB, or the courts, the issues of 
cost, overlapping jurisdiction, and the proper role of the federal 
government in regulation of wetlands above the mean high tide 

•••• water mark still exist. An adverse le.gal decision will require 
the .aid of 0MB in obtaining either funding for the new, expanded 
permit program or in obtaining amending legislation to the FWPCA 
that will limit the jurisdiction of the Corps. 

.. 
RECOMMENDATION: It is the recommendation of the Department 
of the Army that the matter be forwarded to the President for 
resolution of the dispute. The Department of Justice concurs in 
this recommendation. 

1 
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£0 t kit thiB i'..1µortr,nt : ... nd lrr~r, 1.~ceeble }):.1rt a£ tl;c i.::11 v::i.1:onr.:c1,t l!:! ll 
. not f'.O unrcl;ula i:.t:<l, I t;tronr.ly cr~oJ ti,i:i Corp:; of l:n~~ln-:'.!rM to ::..?ccr::,i,1,•r 
its 1)0,,:i.:::!.on an<l to co:-:."":cncc 1n~occsc;i1:i ~<;c:::i.on l;:)4 p~r.uit!~ f:..ir ~-~cl,.n,-ts 
ol,o\7 C the r;~e.::n hi~_~h y;~tcr lt'i.1(.. i."'li!ledi .. 1 t1..'l}', I would ;:.p~rc.c.::t ..... ~c the v;')-
portun:J.ty to di:;c~f;:; ti'ds 1.utt:er w:f.th you at your e.lrlicst ~,'Ll'.'Cnicucc. 

A Rcpnrnte hue related c;:i::tcr ~lr::o requires ~ttc-r:tion... Cr:. Arril 3, 
19 74, thu Corp:; of• i..:nginccrr. pron:ul~ . .? t•,~~ -r iu;ll i:ci:.ttl.:it kin£: \J::. :.h resp net 
to Corps pemitr:; f.or voi:-iotw activit:f.C!J :ln 11.:.vir,,,hl<! or oc,!::n ,:::tenJ. 
39 'fcdcrc.l ltccJ.t;!:ci~ 12115. f.!,,ong oth• ~r. t!i:I nr~r., t;.hc~~e I"c::;v 1;_. tl'cl!tZ ~et 

.·. fcrth C<:!.:tain r,rcce~brcn fur the 1~::.:uanct~ of pc.rnits .for tl!C tli~pocul of 
•· • dre,{ccd or £ill P::?.tcrial t.inde-.:: Section 40.'.t of thd f\!rCA. 

! 
Of rarticul-'lr conct!rn to the I:iwiro:-"L,;;~:1tr-l Pi:-otcction /,'J!mcy .is t°i'.C? 

·defin:tc:!.c.1 of· "n .. wi~;a.ble ,;.::it!!rs" ~ct f.o::-t:h i~ thcs<! r..?~ulat:.iow:;, 33 C:Ft! 
Scctior, 209 .120 (~) (1). . In pi-c.,po~cd rc~~l,it:i.ons publisl,cd 0 1.\ lj:-,y 10, l.::i 3 
(38 Fctlcr.::l Rc3:btr.~ 12217), the Corp~ p1·r.-r,or:cd to de-fine th~ tc.n1 ';n:ivj_:::-~ 
E1blc l.',1.tt"ra'' r.o r.12.~n ';t-:.:it'!!~ or the l;n:tl:c~cl 5tntas, in,::.lud:t-11:: th!! t.cn::tt<,r:lal 
r.ea, '' in ::ccord.incc \;ith the. dcf initio,> of: 11nnvi.;,;Jblc ,mt~r:l' i;1 the 1:1•·:::c:... 
'l'lal"! fin:il rcgulnticns pr,:,1,ml;;:it~~d on l.;,r..1.1 3, 197ft, d,~lc.:c'! .t!:n pr.t::vious 
clefi;.Jition of "m.Lvii;al>la wa..:_ersi: ,md . ,,ul•sti&.:uted .th~rcfor t.1·.e fullcr:;iug: 

11The term 1mi.v:f.nj\J1c "~nt,~rs of the Unitad St!ltf~G' . . . 
and 'nDvi~:lblc _t·:.-ten;, 1 uu us\!u hcr.e::in m~an those 
wa~crs of tl.~ !:nit.cu St"'-tN; u;tir.h C'!'.'n oubjcct to 
thu ebb und flew of the: tfdc, c,nJ/or urc prcstmtly 
or havo beon :i.n tl1e pnst, or m•J.j be in th~ future 
&\?GCC:ptible fc,r usn for p11rpc.:~cs of intcrctcte or 
fo.:d.r:,11 ccr.'t.t!rcc (Sue 33 Cl-'ll 20CJ.7.u0 for ?cora 
co,:,plet.e <lcHuiticn of t.:hc:;.! tc.tms) •. " 

The prea"llblc to tha finr-1 t:~?,ulatio!! d.i.E:cusccs the Corps' rc:1~ons 
for chctr~t~for, the clc~L,ttion "•~u n1i:c.s it clear th~t the tcn:1 '\:.;;.-.•iiablc 
,l:~tm:s .:>f tl;e Unit cd Stat~G" .:!S trn~d ic t!-:·~ J:b,cr 3tld iiarh(lr /.c.t of 

_ 18!J~ r.n\i th!? tfl'.'1:1 "r,1wir,ablc wutcr.s 11 t'\!:i l~cfincd in th:? n,l'Ci\. ate to ho 
"treated G)'l1ony.'.lc,t:Gly. ,: 'il,e rrr..?::u:-.T.>le .~nd tiH~ reference. to C1'J Corpta' 
c!cfiniticnal i.-c:;ub.tion ~l 33 Ci:":t 209. 2::>!) 1 :n:--e 1i.: clc;..:;r . that t:\•~ (;or~)S 
intc.uun to <lcl:tn~.:.u:c rl-!1'C.A. :=ect-ion 40i! j1!1:.i.~:,Hctior. cm tl!'? l,,:d:J or court 
<lec:f.:::;i,)r.s and Cu:r.p::-.:' i~1tr:,rprct:!tiiJn8 of •·1t.:.vir,ability. 11

• Gur :i.c!te:rprt!tc-
-: tion of "1:..av.ir,::blc \.~~te:rs" vit.l:i,1. the 1::,·~nlnu Qf thi:: FVi:-CA t!n1!~ m:n: con.-

• for:'i lo the Co:pa' recently i~!;•.,cd r ;.?ti ... i.,1.t:ion. \!~-~ fir•.,.l; ''" llcv~ thn_t 
the C~-nf,ffe-:.1cc C(.•:,.::iittce; clclc:t:cri 11na,·i~:.·.lil.:i.11 from th:.? flil'CA t::cf.i:,.1ition cf 
1111.11v:f.~.:.Lle w;;.t~r-s" :i'!! ordc·r to !tc~ pcl)."C.L:i.on cc.mt.:o 1 fl;c~~1 ji•r J.t,·:L!.ctii;>nnl. 
i:estrictiouu b:J:;~~ lin "navir.,10-ility.:' ir,Jc~d • ..is tho l,;<;n!:~1cH::-.-:.: r-. .-!pori: 

... 

----· ----·· .. ---•-· _ _,,,_..,.... _____ . ..,._ -- . -.. .. ·-·-----· _,. 
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sti\tcia uith rr..~!-,..:ct to t~,.c r.:t'd:!.{icn c!:~.tiniti..,a or ''u~vir,:.:.lil,:~ ~!Jtcr.i.i:: 
"Th:-: cC'luf~rc..!::.: fully 1:nt<'!:il tl.,1t the.: tr·t·:-:. 'nav:.:t:i.hlc watr.;:c' Ch, i;lvca th~ 
brn~~•:>rH: po,3::il,l~ c,:r.-i~titut:ional iut(•,;pret.., tion U!~Cmctm.br ;f",J by a~e:ncy 
~nt~1,,i.in,1tion~ uldch hi.!.VI':! t~cn r,nde or _ l!:ny h,;, 1:nc::! £or adioi:'n:.ntr.-:,t:J.vc 
purpc:.:c.s.n S. i~c9. S2-l23o, 92d Coll~., 2d !.!e:.;:;. C!t 144. i'crh;,po a 
T-l~ct:i,,~g of th-1 ~r,p;:-opriq:<! p::!rscnncl of. the Cor.r~ an:I of rl'A :.,hould be 
-sch".!d~led to rN:ol.ve the:r,c <liscrep~mcics. 

Lt. Gt,:ie-ral t:. C. GriLblc, . Jr. 
Ct.icft CorpG of I.::nzinacrs 
DAi;N-ZA 

. Forr~--~t..il Building 
Wastifoeton,. D . . C. 20314 
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DEP/\FtfMENT OF TH!: /\Rivi\' 
or-nu:: or, ·111!: ct 11u· {}F L:NG1r;::r:1,::; 

Wl'.Zlll:-lGTON, n.c. 2U)l,I 

FfF.l'LV TO 
1\111'.,ITION or, 

DAE:~-GCZ-C 

llonorahlc? f.usscll £. Train 
Adr,1i n is tra lo1· 
Uni.tr.cl St:itcs Envirc•r,mcnt:al 
Washington, D.C. 20460 

Dear Hr. Train: 

.I 

rrotection Acr.ncy 

. ·-

l'his is in reply to your letter of June 19, 197/1 i.n uhkh you raise 
several iSSL'eS concc~:ninn lhC! j nt:erfncc of the Hc>mor.1ndut:1 of Opinion 
of the U.S. District Court for the liickllc Di.strict of Floritla in 
Unitod ~.!:.0te£_ ~- ll2!J_.'.'!n~ with the regulatory pcn.iit :>rogr.:u.: adrlinistered 
by the Corps of En;incc:rs undc~r Secti~m l¾O!i of tlic Federal \fatcr Pollution 
Control Ac:t and the national recognition and nec~tl to protC;ct ccologic,,lly 
valuable wetlands. 

J have uNm briefed 0n the llol ~1ncl dccj sion by my coun!>cd, and wtiilc the 
CN·ps of Entiincers did not J1avc the benefit of the pcn;onal kno-,•!ledge 
available to your aicncy DI! i.t hcc:iusc the Corp:; diti not participate in 
the prosecution of the cn,;e, I sh.ill attempt to revca) our interpreta-
tion of th:i s case based cm the L'lcts which .:ire :l\',d l,ihlc to u!>. Since I 
bnlieve our basic differences \·Ji.th respect to this case;, if any, lie 
primarily in whether tlw Fcdcrnl Govcrn.11cnt can rcr,ulatc areas l~nch•!ar<l 
ot the tn1diti onal mcnn high w.:tcr mark under the Fl•n~cA, p:irticul.:irly i.n 
manr,rovc wetl:md areas which arc r.ubjcct on]y to periodic im111dntions by 
tidn.1 vatcrs, I shall com7 ine my re1!'larl:s prh:arily to that aspect of the 
CQ!;C, 

I do not que~ti.on that Conr,rcr.s has the ri.ght under the Ccx:1ncrce c l.1usc 
of the Constitution to control all activities which pollute the w.:itcrs 
of the Nation and thereby imj1~Ct on ti1c free incvcn.1 ~nt of interr.t;.t(• aacl 

> . forcicn co~1mercc within the N.:1tion. !for do I <juet;tion Lhc .ri~;ht of th~ 
Congrcsr. to extend the :irr:1 of itn C<".ill';ll'!rcc ~ut11C•1:i.ty .be>yond the tr:icli-
tional l::r..:i ;• s o" :1:ivi~.1h1::1 waters o!: t~1 Unitr·l States ;rnc.i thQi.r r,:~~a and 
ordinary hir,h w:it.cr m.:irkr, in order to control w:itcr pClllut5.on, part.icularly 
at its source . . That Lili~: concc2t is Hni.que to .the Fi·]J'CA; and ;is yo:i h.1Ye 
noted, that the dec;ir.ion in the -~!J.:0i case is ..i rcsulta..it 11 jurif,<lictim1;!l 
milestone" by recot;nh:in:; thh: c•:,:H:ept app~ars to ovcrst:1ti:: th~ poiilt, 
however. .Hany s t.itutcs nnu m.iuy ~mij d u.l t1reccck:nts have recogr.izcd the 
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Honorable Russell E. Train 

Federal Government's right to control, under the Commerce clause, almost 
every activity in this Nation. 

l, this rega,:-d, I note, in particular, E~c tion 13 of the River and Harbor 
Act of 1899, the forerunner to your NPDES Permit Program, l:hich makes it 
unlawful to deposit any material of any kir.d on the bank of any' navigable 
water or tributary thereof where it is likely to be washed into the water 
cithrr by ordinary or high tides, stom.s, floods, or otherwise. Under 
thi& section, therefore, according to the facts in the Holland case ("even 
the occasional lapping of the bayou waters has co1weyed these pollutants 
into waters of the United States"), the same result could have been achieved. 
Likewise, Section 10 of the same Act makes it unlawful, unless authorfaed 
by the Corps of Engineers, to excavate, till, alter or modify the course, 
location, condition or capacity of any navigable water of .the United St~!tcs, 
"lnd it is th-is provision of Section 10 which forms the jurisdictional b.::?sis 
for the Corps assertion of rC'gulatory authority over the connection of 
upland. canals which a~e dredged above the mean high water mark. 

Bearing this in mind, therefore, we have examined the provisions of the 
FWPCA in conjunction with the holding of the lloll:-md case. In this light, 
we note that Section 301 of the FHPCA mal:es it unl.iwful to discharge any 
pollutant frcm any point source into a navigable ,.;:lter unless it is perfonned 
in compl:i.ance with Sections ~02, 306, 307, 318, l102, ancl 4011 of the Act. 
Thus, the statutory scheme is identical ::o Section 10 of the River and 
lbrbor Act ~f 1899, for it offers an opportunity to purge the discharge of 
a pollutant from its i·llcgality by the issuance of a permit under Sections 
402 or /~04; howevc r, it also provides, like Sec tioa 13· of the 1899 Act with 
respect to deposits on banks of a navigable water, that discharges which do V' 
not fall within the purview of Section 404 cannot be so cleansed, and therefore 
a·re subj cc t to the enforceracn t provisions of Section 309 of the Act. 

;. 

An examination of Section 4011 of the FHPCA reveals that the Secretary of the 
Jinny, acting through the Chief of Engineers, is given the discretionary 
authority to establish a regulatory permit program ar:ci to issue -permits 
which authorize the discharge of dredged or fill material into navigable 
waters~ an authorization whic-h would serve to remove the illegality of such 
discharges from the provisions of Section 301. Unli!~e an eaf;orccmcnt pro-
gram which envisions a sys temati-: approach, a regu la tcry pcrmi t program 
like that envisioned by Sccti.on /104 must; be universally applicable to all 
activities .within _its established purview. Likewise, it must be mol4ed 
within constitutionally pennissible stan:lards, for, to quote the rec e nt 
case of lJ .S. y . StoC'_::.2, Ho:ncs ,- In_£.., _F .:.: <l __ • (3rd Cir.-, 1974), i'though 
the Congressional power over the regulalion of commerce is far-reaching, that 
power is limited by the due-process and taking clauses of the Fifth A"llcndmcn::." 

2 
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These considerations were forPmost in our minds as ,1c developed our regu-
latory permit progrrun, the final reg\_llations for i:hich were publi:::hecl in 
the Feder. i ~htcr on 3 Apri 1 1974. \.'...: we:i.c also acutely nware that 
dredge nnd fill activities of the type envisioned by Section l~04 were the 
princip.il causes of destruction of wetlands, and that it ,-1.:is necessary to 
fonnnlly adopt a wetlands policy as pnrt of thii:: _regulation which would 
be used i-:i our evaluation of ther.c types of activities which would focus 
on the need to unifonnly curtail this type of · destr~rction. I particularly 
appreciate your recognition in your letter that the Corps h-as playe,d an 
acgressivc role in preventing cncro.'.lchnents jn valu.:ible wetlands by adopting 
such a policy, and I run pleased to note that this pol :i:cy has nlso been • 
adoptecl with respect to our own navigation projects involving the water 
disposal of dredged r,~ntter by regulatioas publishud in the Federal Re~i~tcr 
on 22 July 197l•. ... 

It must be emphasized, hm-,ever, that this w0.tlands policy is n stronr; one, 
and it will mandate the denial of many per.nit applications for proposed 
work in ecologically valuable ,~et lands. Since wetlam!s of this type are 
often econo;:nically valueless to their owners if pH?cluded from dcvelop:.tcnt, 
we can ant:i.cipatc a substantial nur.iber of claims uhich challenge the Federal 
Government's constitutional authority to t.1ke suci1 action, since the effect 
will 1.,e, :i.n many cases, to clC!p1•ive landowaers of the kncficial usC! of -
their lands. 1n this regard, \-7e 1,mst rely on the existence of the Federal 
navieational scrvi tu<le which tlie Corps admi.nj stcrs as a puhU.c trust by / 
prohibiting any activities therein not found to be i.n the public interest. 
This servitude is recognized as bein~ dominant over properly rights, for, 
to quot·c the Stocco case, "it is c lenr that for purpor.cs of the Fifth 
Amendment the fee mmer I s interest is value;cl subject to the navigational 
servitude, regardless of the purpose of the federal takinr,. 11 It vias 
pr'i.marily for this purpose, therefore, that we, in our promulgation of 
our 1971• permit regulation, chose to develop a permit program p_un::u.:mt· to 
Section 404 which is limited to the disposal of dredccd or fill mntirial 
in navigable waters of the United States over which this naviga,tional 
servitude extends. • • 

J.' cannot foresee how our position wi 11 in any way jcopardiz<: the overall / 
objective of the FHPCA, as ccho-:?d hy the llt•l!3rH.l decision, to control pol- V,, 
"lutants at their "source" fro:-n bein[; 11 c.01wcyecl 11 or 11 introduced 11 frcm "land" 
nbove· the mean high ,-:ater line into waten; of the United States, nor cnn 
I foresee how this position will jeopnrdiic> the cnforcc:.1ent effort o·f the 
Department ,,f Jus ~ice. Curta:i lment of pnlluU.v,i may be: acco;:np 1 is heel by 

• the issu:mce of perraits with .appropr.iatc terms and conditions, by the 
denial of permit applications, and by the institution of vigorous enforcement 

. efforts. Certainly this situation- cli<l not preclude prosecution under the 
Hollancl case, ,1.h;;;rc the Court he Id that the clef<.:ndant's f i llinc acti'1i ti.cs 
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in these periodically inundated ,wtland areas above the mean high water 
mark were djscharges entering the waters of tlie United States by comin~ 
into contact with the occ.:isional lapping c f the bayou w:1ters, and since 
done without a pennit, were thus in violatit>n of Section 301 .of the FWPCA. 
Likewir,c, the un.:ivai labi 1i. ty of .:i permit program to cover discharges on 
the banks of navigable waters of the United States has not curtailed the 
Department of Justice in their enforcement efforts against this type of 
activity, most notably with the recent case of United States y. White Fuel 

F,2d (1st Cir. 1974), which upheld a prosecution under Section 13 
~this- type of activity. 

I have sot1ght to outUne the basis on which the Corps of Engineers has 
taken its pos:i.tion w:Lth respect to the Holl.:nd decision, pnrticularly since 
I feel that :I ts cxc lusion <luring the pr_(?SCCl:tion of this case prevented 
it from being adequately heard 0:1 these issues at that time. I do not 
believe that our position is at variance with this decision, however. If 
after reviewing my response you feel that a useful purpose would he ser~cd 
by further discussions betwc-.en Corps and EPA personnel on tbcse issues, 
members of my staff arc av.tilabl~ to meet at your _convenience. 

\ 
\ 

Sincerely yours, 

J 
f 
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lNDl,\...."APOLIS. INDIAXA 46~0"1 

February 3, 1975 

TIH: Honorable Howard H. Callaway 
H718 Pentagon 
•AShfngton, 0.C. 20310 

Dear Secretary Callaway: 

... 
.• ... ,1 , 

'-•-' . ' I • ' ... 

It has come to my attention that the Corps of Engineers, 
Department of the Army, is actively pursuing a nation-wide pro-
gram to administratively assert that a very great number of 
rivers and streams are 11 navigable waters of the United States 11 

and th~reby subject to extensive regulatory authority of the 
Corps of Engineers. 

The basis for such administrative assertion of navigability is 
set forth in Engineer Regulation 1165-2-302, which was promulgated 
without public notice of rule-making. The bases laid down therein 
for assertions of navigability are so broa·d, general and -ambiguous 
that it appears obvious that a 11 determination of navigability 11 may 
be made with respect to virtually every river, stream or rivulet 
in the United States at the sole discretion of the Chief of 
Engineers. 

The nature and scope of the regulatory authority which is being 
f1;)posed is set forth in the Department of Army Permit Program, 
published in the Federal Register on April J, 1974. 

It is patently clear, on the basis of available information as to 
thos~ streams on which the Corps of Engineers has--or plans to--
asse rt navigability, that such streams are not coMmercially naviga-
ble b·: are absolutely unsuited for such navigation, both from the 
stan dro int of ·the costs required to render them so and from the 
obvio us lack of any economic reason to justify it. 

One can only conclude that this program does · not stem in any sense 
from any concern or need for the protection, preservation or 
expansion of commercial interstate navigation. It is rather a 
plan to utilize the camouflage of "navigability 11 to provide a 
vehicle for ex pJ1ding the regulatory authority of the Corps of 
Engineers, wit li th e attendant impositions of yet another set of 
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, 

bureaucratic and time-consuming permit requirements upon the 
people of Indiana and other states for the purpose of "assuring 
that our country's water resources are used in the best interest 
of the people 11

• 

In this vein, I would call to your attention that the Corps of 
Engineers has taken upon themselves the prerogative of determining 
the location and extent of the 11 navigable waters of the United 
States" a function which I believe is in the sole province of the 
Fe_deral courts. The Corps has asserted, in effect, that it is 
their function to determine what uses of our water resources are 
in "the best interest of the people" through strict regulation 
of every type of activity in such waters. There is expressly 
inherent within this assumption of regulatory authority the power 
to regulate or deny the use of such waters by riparian owners 
when, in the Corps' judgment, such use would impact adversely 
on the alleged 11 navigability" of the stream or would not be in 
"the best interest of the people". 

This latter function involves Federal intervention in water rights, 
a matter which is one of State law. Quite frankly, we in Indiana 
cannot escape the uneasy feeling that this assumption of water 
rights control is perhaps a major underlying cause for this entire 
program. 

As governor, I wish to express the strong opposition of the State 
of Indiana to this program of the Corps of Engineeri and to solicit 
your active efforts to take the necessary steps to terminate the 
program and reverse the assertions of navigability made to date. 
In brief, the program is unwarranted, unnecessary, and represents 
a totally repugnant intrusion into the State's management of Jts 
water resources and water rights. 

ORB:lkd 

Ki n d·e s t person a 1 regards , 

Otis R. Bowen, M.D. 
Governor 
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SECRETARY OF THE ARMY 

WASHINGTON • a;. 
- fr 

2 6 MAR 1975 

Dear Mr. Ross: 

This is in further response to your letter of February 21, 1975, 
concerning the regulatory authority of the Corps of Engineers over 
the Little River in Indiana. 

lnclosed is a letter of transmittal to Mr. Sweet and an Expla-
nation Paper which describes the background and reasons for extending 
the Corps's author~ty. 

Please let me know if you have any further questions. 

Incl 
as 

Mr. Norman E. Ross, Jr. 
Assistant Director 
Domestic Council 
The White House 
Washington, D. C. 20500 

Sincerely, 



I' 

Dear Mr. Sweet: 

The Army has prepared the inclosed Explanation Paper which 
outlines the reasons for extending the Corps of Engineers regulatory 
authority over many previously unregulated waters in Indiana, in-
cluding the Little River. 

In administering this national regulatory program, neither the 
Army nor the Corps wants to usurp any role of the States in regulating 
the use of their waters. However, they must carry out their statutory 
responsibility_and·national policy as expressed in the National Environ-
mental Policy Act. This requires them to regulate all activities in or 
affecting all navigable waters of the U_nited States, even though some 
of those waters may be subject to concurrent State regulatory juris-
diction. 

We welcome your views on this important regulatory program. 
Thank you for taking the time to write to the President. 

Mr. William L. Sweet, P. E., 
Allen County Surveyor 
One Main Street, 6th Floor 
Fort Wayne, Indiana 46802 

L.S. 

Sincerely, 

Norman E. Ross, Jr. 
Assistant Director 
Domestic Council 
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EXPLANATION PAPER 

DEPARTMEm' OF 'ntE ARMY ADMINISTRATION OF ITS REGULATORY PEfiltIT PROGIW-t 

The Department of the Army's regulatory permit program has, until 
only recently, been based entirely on the requirements of the 1899 Act, 
and since this Act was enacted originally to protect navigation and the 
navigable capacity of navigable waters of the United States, Army penai~s 

• were only required as a matter of policy for activities performed in or 
affecting waters which were presently used to transport interstate 
commerce. The recent enactment by Congress ofeo,ironmcntal and public 
interest legislation, such as The National Environmental Pol~cy Act of 
1969 (42 USC 4321-4347), the Fish and Wildlife Coordination Act 
(16 USC 661-666c) ,· the Federal Water Pollution Control Act (33 USC 1151), 
the Marine Protection, Research and Sanctuaries Act of 1972 (16 USC 1361 
et seq.), the Coastal Zone Management Act of 1972 (16 USC 1451 et seq.) 
and the Endangered Species Act of 1973 (16 USC 668dd et seq.), impose 
additional factors to be considered in the evaluation of any Federal 
permit application. These Acts also made it abundantly clear to the 
Department of the Army, acting through the Corps of Engineers, that it 
had a congressional mandate to expand its limited "navigational" review 
over activities performed in navigable waters of the United States to 
encompass a broader public interest revi~w. Likewise, it became equally 
apparent that there was a similar mandate to no longer limit the ad~inis-
tration of the 1899 Act to only those activities perfor~ed in waters 
presently used to transport interstate commerce. Indeed, the national 
concern for the protection of all of its natural resources, as expressed 
by Congress in these recent Acts, made it clear that the Corps must 
administer its regulatory authority over all navigable waters of the United 

.States rather than only over those ·waters which were presently used to 
transport interstate commerce. • 

For this reason, therefore, the Corps of Engineers undertook an 
exhaustive legal analysis of all cases ~hich have judicially defined the 
term "navigable waters of the United States."· This analysis subsequently 
formed the basis for the Corps revised administrative definition of 
"navigable waters of the United States" which was published in the 
Federal Re~ister on 9 September 1972 and is now codified in Section 209.260 
of Title 33 of the Code of Federal Regulations; Since this definition 
merely reiterates the judicial definitions which have been given to this 
term by various Supreme Court decisions over the years, and since it was 
an interpretation of the general applicability of our regulatory authorities, 
notice of proposed rule making and the applicable procedures were not 
required by the Administrative Procedures Act. The revised Corps definitio~ 
of "navigable waters of the United States" indicates that a water body 
falls within this category not only if it is presently used to transport 
interstate cotr.merce, but also if it was so used in the past, or if it 
has a susceptibility to such use in its natural state or by reason3ble 
improvement. Additionally, waters which arc subject to the ebb and flow 
of the tide also fall within this definition. As previously indicatec, 
the definition is founded on solid judicial precedent, most notably 
The Ste~mcr D~nicl B~ll v. United States, 77 U.S. (10 Wall) 557 (1371); 
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U.S. v. Appalachian Elec~ric Power Co., 311 U.S. 377 (1941); Economy 
Light and Power Co. v. U.S., 256 U.S. 113 (1921). 

Following itspromulgation of this revised administrative definition, 
Corps District Engineers commenced studies within their respective 
Districts in order to identify those waters which fall within our 
regulatory•jurisdiction. The Corps regards any navigability study of a 
water body to be a very serious matter. An administrative determination 
of navigability does not represent the final position on the issue of 
the navigable status of a water body since that decision can always be 
challenged judicially. The Corps, however, recognizes that courts often 

. place heavy weight on an agency's determination of navigability, and 
for this reason, the Corps strives to accumulate all available informa-
tion on the navigable status of the water before any position is taken. 

I . 

• The Corps navigability studies and determinations serve to place 
riparian owners on notice of the requirement for Federal permits for any 
activities performed in these waters. In this regard, it must be 
emphasized that all of the laws under which the Corps of Engineers regu-
lates activities in or affecting navigable waters of the United States 
impose severe criminal and/or civil penalties as well as injunctive 
relief, including the removal of such work or structures, where these 
activities are performed without a Department of the Army permit. Thus, 
if the Corps administratively ignores its regulatory role over certain 
navigable waters of the United States, ~iparian owners located on these 
waters will be given a false sense of'security, and could ultimately 
)ecome subject to the imposition of severe· criminal and civil penalties, 
i s well as litigation brought to seek removal of their unauthorized 
trucutres fromtte waterways. This problem becomes particularly acute 

-n view of the citizens suit provisions in the FWPCA and the resultant 
opportunities of environmental and other public interest groups to seek 
judicial redress against unauthorized structures and work in these waters 

• even though many of these waters are no longer capable of supporting 
any cocmercial navigation. 

• 
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Atohafalaya River and Ba10us Chene 1 Boeuf1 
and Black, kouisig1 

l. Description: A proposed Corps of Engineers navigation channel through 
·Louisiana's coastal wetlands. 

2, Impact: It will cover 7,000 acres of coastal wetlands with 
spoil during construction, and an additional 3,500 acres 
every 3 years, for 50 years, for maintenance. It will also 
bisect (and pollute) a state-declared wild and scenic river 
of the highest water quality in the state. The commercial 
and recreational fish and wildlife resources of these wetlands 
are estimated in excess of $3 million annually. 

3. Economics: a. Benefit/cost ratio 1.2:1 using 3 1/8% discount 
rate. Using 1974 Federal discount rate, project falls 
below 1:1. 

b. 
wildlife loss. 
1:1. 

No.mitigation is planned to offset fish and 
Any mitigation plan would put the project below 

4. Reaction: Considerable local and national opposition:of 23 
formal comments submitted on the Corps' draft impact statement, 
18 have been critical and adverse -- including those of: 

Department of Commerce (commercial fisheries, salt 
water intrusion) 

Department of Interior (~ish and wildlife losses, 
studying Atchafalaya Basin piecemeal) 

Environmental Protection Agency (salt water intrusion, 
pollution) 

Louisiana Advisory Commission on Coastal and Marine 
Resources (coastal resources) 

Louisiana Wildlife and Fisheries Commission (fish 
and wildlife losses) 

Louisiana State University, Department of Archi-
tecture, Department of Environmental Design 

National Audubon Society 
Sierra Club 
National Wildlife Federation 
local citizens 
Police Jury, Iberia Parish, La. 
Police Jury, Terrebone Parish, La. (originally a 

major project sponsor, Terrebone has rescinded its authorization 
of the project and withdrawn its agreement to absolve the f'edera.l 
government from liability.) 

The City of Houma, Louisiana (the late Senator 
Ellender's hometown). 

1 All data from Corps documents, except fish .and wildlife figures. 

I, ... 
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The Government Accounting Office has reviewed the 
project and found it a classic failure in consideration of 
fish and wildlife values, GAO Report March 8, 1974. By letters 
of January 19, 1973 and March 20, 1974, respectively, EPA 
and the Department of Interior have reaffirmed their opposition 

to the _project. 

5. Alternatives: 1. The project is justified as providing two 
local manufacturers with a route to get oil rigs to the Gulf. 
The same manufacturers presently g.et the same rigs to the. Gulf 
but assemble them in deeper water. Existing alternative 
routes abound, such as from New Orleans on the lower Mississippi, 
or from Galveston, Corpus Christi or Mobile. 

2. The Corps, Interior and EPA are jointly 
studying the whole Atchatalaya Basin at the State's request to 
develop a comprehensive management plan. This project should await 
the outcome or that study. 

6. Current Status: The city of Houma, local citizens and conser-
vation organizations have brought suit in Louisiana to enjoin 
the project. Construction has been halted pending further 
hearings, probably in January 1975. As of December 1974, 
channel work has been done in the bay, mainly to keep an outlet 
tor Morgan City (to which no one objects). Channelization in 
the marsh, the focus of the opposition, has not begun. 

7. Summary: In the face of increasing state and national emphasis 
on comprehensive coastal zone management, this project is the 
classic problem. It has been economically unjustifiable for 
years, it will destroy nationally-important wetlands, and 
there is a better way to get the job done. 



MEMORANDUM POR 

FROM: 

SUBJBCTs 

April 25, 1975 

BLISKA HASEK 

NORM ROSS 

Pr .. idential Meeaage 

On May 2 the Corpe of Engineer• 1• baYing their 
annul dinner at Port Belvior to off1oia11y open 
the Bicentennial year. 

They will alao be celebrating the Corpa 200th 
anniversary. I feel tt WOQlc! be an approprJ.au 
time to hllYe the Praaident expre•• hia appreciation 
tbrou9h a Preaidential Meaaa9e to th••• people. 
Attached ia a draft ... _... Would you pleaH take 
appropriate action and let me know what 1• the final 
outcome? If yOQ have any question• I can be reaahed 
on extenaion 655,. 

Many thank•. 

neross/ee 

Ll I..,, 



TO THE MEN AND VvOMEN OF THE u. s. AR.l.v1Y CORPS OF ENGINEERS 

On behalf of the people of the United States, I extend to you my 

greetings and congratulations on the occasion of your 200th Anniversary. 

It is fitting indeed, that the 200th birthday of the Corps of Engineers 

precedes the Bicentennial of the United States as the Corps has been the 

pathfinder for this Nation from Bunker Hill through the development 

and preservation of our water resources. Your great accomplishments 

in opening our rivers and mapping the frontier paved the way for the 

migration West. The other half of your dual mission of engineering and 

building fa! the defense and security of the United States at home and 

abroad has also recorded many splendid performances carried out in a 

highly dedicated and professional manner. 

The best wishes and support of our Nation go with you as you embark 

on your next 200 years- -years which promise even greater challenges in 

your mission to preserve our water resources and national security. 

GERALD R. FORD 



REJ'LY TO 
ATTENTION OF: 

DAEN-PA 

Miss E rlynn Ensign 
Room 218 

DEPARTMENT OF THE ARMY 
OFFICE OF THE CHIEF OF ENGINEERS 

WASHINGTON, D.C. 20314 

14 April 1975 

Executive Office Building 
Washington, D. C. 20503 

Dear Erlynn: 

Following your kind off er of assistance and guidance, we submit this 
version of a 200th Anniversary message proposed for signature by the 
President. 

If possible, we would very much appreciate having this for the Annual 
Engineer dinner at Fort Belvoir on May 2, which will officially open 
our Bicentennial year. 

As always, your good efforts on behalf of the Corps of Engineers are 
appreciated. 

1 Incl 
As stated 

N G. LEONARD 
i Pub ic Relations and 
Information Di vision 
blic Affairs Office 


