



























































































































































































































































school district for not admitting her son into the high school honor
society. She argued that his rejection reduced his chances of being
accepted by a select college and medical school. She further claimed
that he was being punished because the Danglers were outspoken
critics of the school—and hence his rejection was actually a viola-
tion of the family’s right of free speech. A jury rejected her suit. The
presiding judge stated that if the jury had ruled in Ms. Dangler’s
favor, he would have overturned the verdict. He added: “By at-
tempting to elevate mere personal desires into constitutional rights
and claiming denial of their civil rights whenever their desires are
not realized, these persons are demeaning the essential rights and
procedures that protect us all.”

The American Bankers Association took out a full-page ad in
The Washington Post (when Congress was considering putting a cap
on the interest banks may charge credit-card holders) that bore the
headline wILL CONGRESS DENY MILLIONS OF AMERICANS THE RIGHT TO
KEEP THEIR CREDIT CARDS?

Once, rights were very solemn moral/legal claims, ensconced
in the Constitution and treated with much reverence. We all lose if
the publicity department of every special interest can claim that
someone’s rights are violated every time they don't get all they
want. Suspending for a while the minting of new rights, unless
there are unusually compelling reasons to proceed, will serve to
restore the special moral standing and suasion of rights.

We need to remind one another that each newly minted right
generates a claint on someone. In effect, new rights often arouse or play
upon feelings of guilt in others. There is a limited amount of guilt,
however, that one can lay upon other people before they balk.
Unless we want to generate a universal backlash against rights, we
need to curb rights inflation and protect the currency of rights from
being further devalued.

Moreover, the expression of ever more wants, many quite le-
gitimate, in the language of rights makes it difficult to achieve
compromises and to reach consensus, processes that lie at the heart
of democracy. A society that is studded with groups of true believ-
ers and special-interest groups, each brimming with rights, inevi-
tably turns into a society overburdened with conflicts. Columnist
John Leo of U.S. News & World Report declares: “Rights talk po-
larizes debate; it tends to suppress moral discussion and consensus

building. Once an agenda is introduced as a ‘right,’ sensible discus-
sion and moderate positions tend to disappear.”

Even if lawyers and judges realize among themselves that indi-
vidual rights are limited by the rights of others and the needs of the
community, as the language of rights penetrates into everyday dis-
course, the discourse becomes impoverished and confrontational. It
is one thing to claim that you and I have different interests and sce
if we can work out a compromise; or, better yet, that we both
recognize the merit or virtue of a common cause, say, a clcaner
environment. The moment, however, that I claim a right to the
same piece of land or property or public space as you, we start to
view one another like the Catholics and Protestants in Northern
Ireland or the Palestinians and Israelis in the Middle East.

A return to a language of social virtues, interests, and, abovc all,
social responsibilities will reduce contentiousness and enhance so-
cial cooperation.

People treat rights-based arguments, unlike many others, as
“trump cards’’ that neutralize all other positions. Cass R. Sunstcin,
professor of jurisprudence at the University of Chicago, put it well
when he pointed out that rights can **be conclusions masquerading
as reasons.”” For example, he writes, those who defend even the
most extreme kinds of what he labels violent pornography state
that it is a form of free speech, period. Sunstein suggests that per-
haps a person is entitled to this particularly abusive form of spcech.
But, he argues, an individual’s entitlement should be established in
detailed argumentation that would weigh the right at issue against
the rights of those who are hurt by the given act, rather than simply
asserting that it is a right, as if its evocation closed off all debate.

Mary Ann Glendon, a Harvard Law professor and leading
Communitarian, shows that we treat many rights the way we treat
property, which we tend to view as intrinsically “ours™ and which
we are therefore free to do with as we wish. Actually, we readily
accept that there are many things we may not do with things we
own, such as burning leaves, which may endanger others, or play-

ing the stereo loud enough to be heard five blocks away. To put it
differently, we all know on one level that our liberties are limited by
those of others and that we can do what we want only as long as we
do not harm others. Rights talk, however, pushes us to disregard this
crucial qualification, the concern for one another and for the com-



munity. Soon “I can do what I want as long as I do not hurt others”
becomes “‘l can do what I want, because I have a right to do it.”

A telling case in point is the opposition to seat belts and mo-
torcycle helmets. Libertarians have long argued adamantly that the
government should not require people to use these safety devices.
They blocked the introduction of seat belt and motorcycle helmet
laws in many jurisdictions and ensured the repeal of such regula-
tions in several localities where they had been in place. The main
libertarian argument is that people have a right to do with their lives
what they wish, including endangering them. People are said to be
the best judges of what is good for them, because they will have to
live with the consequences of their acts. Therefore we should treat
people as adults and not as children, without paternalism. (Some
libertarians apply the same idea to the use of narcotics.)

Reckless individuals, however, do not absorb many of the con-
sequences of their acts. Drivers without seat belts are more likely
than those wearing belts to lose control of their cars in an accident
and hurtle into others. They are also more likely to die and leave
their children for society to attend to and pick up the pieces. And,
of course, they draw on our community resources, from ambulance
services to hospitals, when they are involved in accidents, for which
they pay at best a fraction of the cost. To insist that people drive
safely and responsibly is hence a concern for the needs of others and
the community; there is no individual right that automatically
trumps these considerations.

Aside from a temporary suspension in the minting of new
rights, there are several rights, some recently generated and some of
long standing, that deserve reexamination. It makes little sense, for
example, to refer to rights of inanimate objects, as law professor
Christopher Stone did some years back in an environmental
Aourish:

It is no answer to say that streams and forests . . . cannot
speak. Corporations cannot speak either; nor can states, es-
tates, infants, incompetents, municipalities or universities. . . .
One ought, I think, to handle the legal problems of natural
objects as one does the problem of legal incompetents—human
beings who have become vegetable. . . . On a parity of rea-
soning, we should have a system in which, when a friend of a

natural object perceives it to be endangered, he can apply to a
court for the creation of a guardianship.

Others have pointed out that many builders use sand from
beaches, that cities cut into them to create new harbors, and‘t‘hat
utilities use them for their power plants—all of them benetiting
from beaches and contributing to their erosion. But instead of turn-
ing to the language of responsibility to protect beachcs', I'cgal §cllol-
ars, among them a Los Angeles lawyer who specializes th}c
environment, have advanced the notion that sand has rights! It is
difficult to imagine a way to trivialize rights more than to claim that
they are as common as sand. |

Stone is correct that one can find a way to appointa Jawyer not
merely for everybody, but also for everything, and surgly many
objects—say, a majestic mountain—deserve some protection, cven
command some respect. (Corporations are different because they
are combinations of humans and hence are more akin to commu-
nities than to animals or stones.) None of this, however, proves
that we have to consider them as if they command rights. The
difference between granting them some consideration versus rights
is that to grant them rights puts them on the same planc as hu-
mans—and we should grant humans a higher moral standing than
brooks and sand. Note that consideration for the objects themselves is
secondary. The stunning mountain requires protection so tl‘mt other
humans may find it stunning, and not for its own sake. Thercfore
we have an interest in protecting it; but to accord it the highcr. status
of commanding a right interferes with our dealing with it in
dispassionate way. We must and can find ways to recognize t'hc
value of things and to respect them without imbuing them with
rights. Let’s just say that they deserve our respect and command

our care.

Rights Presume Responsibilities o |

Claiming rights without assuming rcsponsdnht.lcs is UHL.‘tlll(';lI
and illogical. Mary Ann Glendon puts it well: “Bn.ncd deep in our
rights dialect,” she writes, ““is an unexpressed premise that we roam
at large in a land of strangers, where we presumpnv?ly .lla.ve no
obligations toward others except to avoid the active infliction ol
harm.” She notes in Rights Talk:















