THE WHITE HOUSE

WASHINGTON

May 13, 1996

The Most Reverend Edmond L. Browning
Presiding Bishop

The Episcopal Church

815 Second Avenue

New York, New York 10017

Dear'Bishop Browning:

Thank you for your letter of May 8 concerning H.R. 1833, legislation
banning a certain abortion procedure, commonly referred to in the
press as partial birth abortion. I appreciate your explication of
the Church’s position on this matter. As you know, in late March,
Congress passed that bill and on April 10, I vetoed it because of

its failure, in certain rare and compelling cases, to prevent serious
threats to women’s health.

My own position on this bill has been widely misrepresented and
misunderstood. Some, including those more interested in creating

a political issue than in putting real, meaningful limits on the use
of this procedure, have deliberately distorted my views. But I know
that a great many people of good faith -- and of all faiths -- are
sincerely perplexed about the veto. That is why I would like to take
this opportunity to explain the basis for my decision.

Let me begin with a word of background. I am against late-term
abortions and have long opposed them, except, as the Supreme Court
requires, where necessary to protect the life or health of the
mother. As Governor of Arkansas, I signed into law a bill that
barred third trimester abortions, with an appropriate exception for
life or health, and I would sign a bill to do the same thing at the
federal level if it were presented to me.

The particular procedure aimed at in H.R. 1833 poses a most difficult
and disturbing issue, one which I studied and prayed about for many
months. Indeed, when I first heard a description of this procedure,
I anticipated that I would support the bill. But after I studied the
matter and learned more about it, I came to believe that this rarely
used procedure is justifiable as a last resort when doctors judge it
necessary to save a woman’s life or to avert serious consequences to
her health.
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Last month, I was joined in the White House by five women who
desperately wanted to have their babies and were devastated to learn
that their babies had fatal conditions and would not live. These
women wanted anything other than an abortion, but were advised by
their doctors that this procedure was their best chance to avert the
risk of death or grave harm which, in some cases, would have included
an inability to bear children. These women gave moving, powerful
testimony. For them, this was not about choice. This was not about
choosing against having a child. Their babies were certain to perish
before, during or shortly after birth. The only question was how
much grave damage they were going to suffer. One of them described
the serious risks to her health that she faced, including the
possibility of hemorrhaging, a ruptured cervix and loss of her
ability to bear children in the future. She talked of her
predicament:

"Our little boy had...hydrocephaly. All the doctors told us
there was no hope. We asked about in utero surgery, about
shunts to remove the fluid, but there was absolutely nothing we
could do. I cannot express the pain we still feel. This was
our precious little baby, and he was being taken from us before
we even had him. This was not our choice, for not only was our
son going to die, but the complications of the pregnancy put my
health in danger, as well."

Some have raised the question whether this procedure is ever most
appropriate as a matter of medical practice. The best answer comes
from the medical community, which broadly supports the continued
availability of this procedure in cases where a woman’s serious
health interests are at stake. In those rare cases, I believe the
woman’s doctors should have the ability to determine, in the best
exercise of their medical judgment, that the procedure is indeed
necessary.

The problem with H.R. 1833 is that it provides an exception to

the ban on this procedure only when a doctor can be certain that

a woman’'s life is at risk, but not when the doctor is sure that she
faces real, grave risks to her health. '

Let me be clear. I do not contend that this procedure, today, is
always used in circumstances that meet my standard -- namely, that
the procedure must be necessary to prevent death or serious adverse
health consequences. The procedure may well be used in situations
where a woman’s serious health interests are not at issue. But I
do not support such uses, I do not defend them, and I would sign
appropriate legislation banning them.

At the same time, I cannot and will not countenance a ban on this
procedure in those cases where it represents the best hope for a
woman to avoid serious risks to her health. I recognize that there
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are those who believe it appropriate to force a woman to endure real,
serious risks to her health -- including, sometimes, the loss of her

ability to bear children -- in order to deliver a baby who is already
dead or about to die. But I am not among them.

I also understand that many who support this bill believe that any
health exception is untenable. 1In a letter sent to me on April 16
by our leading Catholic Cardinals, they contend that a "health"
exception for the use of this procedure could be stretched to cover
most anything -- for example, youth, emotional stress, financial
hardship or inconvenience.

That is not the kind of exception I support. I support an exception
that takes effect only where a woman faces real, serious adverse
health consequences. Those who oppose this procedure may wish to
cite cases where fraudulent health reasons are relied upon as an
excuse -- excuses I could never condone. But people of good faith
must recognize that there are also cases where the health risks
facing a woman are deadly serious and real. It is in those cases
that I believe an exception to the general ban on the procedure must
be allowed.

Further, I flatly reject the view of those who suggest that it is
impossible to draft a bill imposing real, stringent limits on the
use of this procedure -- a bill making absolutely clear that the
procedure may be used only in cases where a woman risks death or
serious damage to her health, and in no other case. I know that it
is not beyond the ingenuity of Congress, working together with this
Administration, to fashion such a bill.

Indeed, that is why I implored Congress, by letter dated February 28,
to add a limited exemption for the small number of compelling cases
where use of the procedure is necessary to avoid serious health
consequences. Congress ignored my proposal and did so, I am afraid,
because there are too many there who prefer creating a political
issue to solving a human problem. But I reiterate my offer now: if
Congress will produce a bill that meets the concerns outlined in this
letter, I will sign it the moment it reaches my desk.

I recognize that many people will continue to disagree with me about
this issue. But they should all know the truth about where I stand:
I do not support the use of this procedure on demand. I do not
support the use of this procedure on the strength of mild or
fraudulent health complaints. But I do believe that we cannot
abandon women, like the women I spoke with, whose doctors advise
them that they need the procedure to avoid serious injury. That,

in my judgment, would be the true inhumanity.
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I continue to hope that a solution can be reached on this painful
issue. I hope as well that the deep dialogue between my Adminis-
tration and people of faith can continue with regard to the broad
array of issues on which we have worked and are working together.
Again, thank you for your letter and for the opportunity to set forth

my Oown views.

Sincerely,

(RN SNy
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THE MOST REVEREND EDMONID L. BROWNING.
PRUSIDING HINHOPR, THIE EMSCOPAL CJURCH

THE EPISCOPAL CHURCTICENTER
HIS SECOND AVENUE » NLEW YORK NY 1017

2121 W67 H4Ix)

- May 8, 1996 -
The Honorable William J. Clinton
The White House
Washington, D.C. 20500

Dear President Clinton: o

As you know, I joined other mainstream religious leaders in supporting your veto of the
“partial birth abortion” ban. I continue to support your decision on this extremely difficult issue.
While there continues to be a great deal of misinformation and confusion about this particular
medical procedure, I would like to clarify the Episcopal Church’s teaching concerning abortion.

Amid great disagreement and prayerful deliberation on the issue of abortion, the Church’s
1994 General Convention, the highest legislative body, adopted a position that states “all human
life is sacred from its inception until death” and stresses that “we regard abortion as having a
tragic dimension, calling for concern and compassion of all the Christian community.” The
Church advises all those who voluntarily accept to be members of this particular faith
community that abortion should be used only in extreme situations, and emphatically opposes
abortion “‘as a means of birth control, family planning, sex selection, or any reason of mere
convenience.”

The Church’s position recognizes that legislation concerning abortion will not address the
root of the problem; rather, a decision by a woman in this Church should be instructed by her
own conscience in prayer and by seeking advice and counsel of members of the Christian
community. The Church expresses “its uncquivocal opposition to any legislative, executive, or
judicial action . . . that abridges the right of a woman to reach an informed decision about the
termination of pregnancy or that would limit the access of a woman to safe means of acting on
her decision.” 1 have enclosed the full text of the Church’s position.

Mr. President, I know that this is a tremendously difficult issuc for you, as it is for the
country. I thank you for this opportunity to share the position of the Episcopal Church.

Faithfully yours,

<l Spoig,

Thc Most Rev. Cdmond L. Browning

Presiding Bishop and Primate
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ABORTION AND BIRTH CONTROL

Opposc any legislative, executive or judicisl action limiting decision-making
on or access to abortion.

General Convention 1994 (A-054s)

Resolved, the House of Bishops Concurring, That this 71st General Convention of the Episcopal Church reaffirms
resolution C-047 frgm the 69th General Convention. which stazes: '

All human life is sacred from its inception until death. The Church takes seriously its obligation to help
form the consciences of its members concerning this sacredness. Human life, therefore, should be initiated
only advisedly and in full accord with this understanding of the power to conceive and give birth which is
bestowed by God. -

[t is the responsibility of our congregation to assist their members in becoming informed concerning the
spiritual and physiological aspects of sex and sexuality.

The Book of Common Prayer affirms that "the birth of a child is a joyous and solemn occasion In the life
of a family. It is also an occasion for rejoicing in the Christian community* (p.440). As Christians we
affirm responsible family planning.

We regard abortion as having a tragic dimension, calling for concern and compassion of all the Christian
commuumnity.

While we acknowledge that in this country it is the legal right of every woman to have a medically safe
abortion, as Christians we belicve strongly that if this right is exercised, it should be used only in extreme
situations. We emphatically oppose abortion as a means of birth control, family planning, sex selection, or
any reason of mere convenience.

In those cases where an abortion is being considered. members of this Church are urged to seek the
dictates of their conscience in prayer, to ssek the advice and counsel of members of the Christian
community and where appropriate, the sacramental life of the Church.

Whenever members of this Church are consulted with regard (o a problem pregnancy, they are to explore.
with grave seriousness, with the person or persons seeking advice and counsel. as aliernative to abortion.
other positive courses of action, including, but not limited to, the following possibilities: the parents raising
the child; another family member raising the child; making the child available for adoption.

[t is the responsibility of members of this Church, especially the clergy. to become aware of local agencies
and resources which will assist those faced with problem pregnancies.

We believe that legislation concerning abortion will not address the root of the problem. We therefore
express our decp conviction that any proposed legislation on the part of national or state governments
regarding abortions must take special care to see that the individual conscience $s respected, and thas the
responsibility of individuals to reach informed decisions on this matter is acknowledged and honored as the
position of this Churcn; and be it further

Resolved. That this 71st General Convention of the Episcopal Church express its unequivocal oppesition to any
legislative, executive, or judicial action on the pan of local, state. or national governments that abridges the right of
4 woman (o reach an informea decision about the (enmunanon ot pregnancy or that would limut the access of a
woman to safe means of acting on her decision.
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THE WHITE HOUSE

WASHINGTON
March 10, 1997

His Eminence Bernard Cardinal Law

Archbishop of Boston —
2101 Commonwealth Avenue

Brighton, Massachusetts 02135

Dear Cardinal Law:

I want to thank you for your thoughtful letter of January 16.

I share your belief that people from all sides of the debate must
engage in a constructive dialogue on this most sensitive issue so
that the realities of the discussion are not lost amid the shouting.

As you know, I vetoed H.R. 1833 because it did not contain an
exception for those few but tragic cases in which the procedure
is necessary to save the life of a woman or prevent serious harm
to her health. I implored Congress to add this limited exception
to the bill, but Congress declined to do so.

Let me be clear, I do not contend that this procedure, today, is
always used in circumstances falling within this exception. To
the contrary, the procedure may well be used in situations where
a woman’s serious health interests are not at risk. But I do
not support such uses, I do not defend them, and I would sign
appropriate legislation banning them.

I understand that many who support this legislation believe, as you
do, that any health exception will be so broad as to eviscerate the
ban. That is not the kind of exception I support. I support an
exception that takes effect only when a woman faces real, serious
adverse health consequences. I am confident that Congress and this
Administration, working together, could craft such an exception.

I welcome the opportunity to work with your offices on this issue,
and I have directed John Hart, my liaison to the Catholic community,
to follow up on your desire to discuss it further. I understand that
he has been in contact with Gail Quinn of your staff, and I hope that
it will be possible for them to arrange for a serious exchange of
ideas.

I look forward to your continued counsel on this important issue
during the coming weeks and months.

Sincerely,

W J S
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You have asked whether the so-called partial-birth procedure is ever necessary to save the
life of a woman or avert serious harm to her health. Considerable medical uncertainty surrounds
this question. The doctors of the women you met with believed the procedure was necessary for
this reason, and other doctors agree that the procedure, in certain circumstances, is the safest one
to use. Still other doctors dispute that health considerations ever demand use of the procedure.

Perhaps the most reliable opinion is from the American College of Obstetricians and
Gynceologists (ACOG), which issued a statement in January addressing the procedure, which it
calls intact dilatation and extraction (intact D&X). According to the statement, “A select panel
convened by ACOG could identify no circumstances under which this procedure would be the
only option to save the life or preserve the health of the woman.” (Empbhasis in original.) The
statement then went on: “An intact D&X, however, may be the best or most appropriate
procedure in a particular circumstance to save the life or preserve the health of a woman, and only
the doctor, in consultation with the patient, based upon the woman’s particular circumstances can
make this decision.” In sum, doctors have other options, but those other options may be more
risky or otherwise more undesirable from a medical standpoint.

Other groups of doctors, with a greater stake in the abortion controversy, have taken
more definitive positions. The Society of Physicials for Reproductive Choice and Health issued a
statement last month saying that “in complex obstetrical situations, dilatation and extraction is the
safest procedure to use. It carries the least risk of bleeding, perforation, infection or trauma to the
birth canal.” On the other hand, a group of mostly pro-life physicians called PHACT has written
that “there are absolutely no obstetrical situations requiring the destruction of a partially delivered
fetus,” and indeed that the procedure involves serious risks of maternal hemorrhage, uterine
rupture, and infection.

A recent article in the New York Times notes that the partial-birth procedure is only one
of three procedures (all of them “pretty gruesome,” as one doctor says) that can be used to end
pregnancies after 20 weeks. The article reports that three of the twelve abortion specialists
interviewed for the article generally prefer the procedure on the ground that it poses less risk of
uterine perforation. The article also notes that one doctor who does not usually use the
procedure has done so on occasion because “the woman’s anatomy or the fetus’s size demanded
A

Given the state of medical evidence on this subject, your longstanding position seems the
appropriate one. That position would leave to doctors themselves the complex decision whether
the procedure is medically necessary in a given set of circumstances. Allowing the medical
community to make clearly medical decisions in this way is the only certain way to protect the
health of women.
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DEPARTMENT OF GOVERNMENT RELATIONS

DEPARTMENT FAX NUMBER: (202) 488-3985

DATE.: February 3, 1997

3 Todd Stern

FROM: Kathy Bryant, Associate Director
RE: Intact D&X
NUMBER OF PAGES (hcludinﬁ this page 8
RECIPIENT'S FAX NUMBER: 456-2215
COMMENTS:

I thought you would be interested in PHACT’s response to ACOG’s Intact D&X statement. Onc page is
incomplete, but this is the only copy that we bave. A copy of our statement is also attached.

cc: Barbara Woolley

IF THERE IS A TRANSMISSION PROBLEM, OR IF YOU WOULD LIKE TO SPEAK WITH SOMEONE AT
ACOG, PLEASE CALL (202) 863-2509



FEB- 3-97 MON 16:11

JAN~29-97 THU OX:28 PM

PHACT

Physicians'
Ad Hoc
Coalition for
Truth

FOUNDINO MEMBERS

Hon. Tom A. Coburn, M.D.
Family Practitioner, Obstetrician
Matober, U9 House of
Representatives (OK-2)

Nancy Romer, M.D.

Fellow, American College of
Obetetricians & Gynecologists
Cliical Professor, O/Qyn
Wrighs State Unjverily
Chairman. Dept. of Ob/Gyvn,
Miaml Vatley Hospital, OH

Pamela Smith, M.D.

Director of Medical Education
Dept. of Ob/Gyn

Mt 8inai Modical Cenler,
Chicago, IL-

Meraber, Association of
Profeasors of Ob/Gyn

Jarqea Jones, M.D.
Professor/Chair, Ob/Gyn
New York Medical College
Chair, OWGyn

5L Vincenl's Hospital &
Medical Center, NYC

Curtis R, Cook, M.D.
Maternal Felal Medicine
Burterworth Hospital
Michigsn State Colloge of
Human Medicine

Jeseph L. DeCook, M.D.
Fellaw, American Callege of

Obstelricians & Gynecologists

William Stalter, M. D,
Clinical Associate Professor,
Obsetricy & Oynecology
Wright State University, OH

Denly Cavanagh, M.D.
Professor, OW/Gyn
Univeraity of Bouth Flerida
College of Medicine, Tampa
FACOG

1150 Scuth Washington Street
Sulte 230

Alstandrin VA 22314

(703) 683-5004
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January 29, 1997

Fredric D. Frigoletto, Ji. M.D.
President of the Executive Board )
American College of Obstetricians and Gynecologists

Dear Dr. Frigoletto:

We write to you on behalf of the hundreds of doctors natiopwide who are members
of the Physicians' Ad hoc Coalition for Truth (PHACT). PHACT was formed to
address expertly one issue: partial-bixth abortion. While the coalition includes
physicians from all xedical specialtics, the vast majority of its members are
obstetricians and gynecologists. Of these, a sizeable number are also Fellows of
the American College of Obstetricians and Gynecologjsts (ACOG).

With this in mind, we are writing t0 express our surprise and concem over a recent
statement {ssued by ACOG, dated January 12, 1997, on the subject of partial-
birth abortion. Surprise, because those of us Who are fellows were never informed
that ACOG was even investigating this subject, with the goal of issuing a public
statement, presumably on behalf of us and the others within ACOG's membership,
And concern, because the statement that was issucd, by endorsing a practice for

which no recognized research data exist, would scem to be violating ACOG's own
standards.

Let us address the latter concern —= content —— first.

The statement correctly notes at the outset that the procedure 1n question s not
recognized in the medical literature. The same, it should be noted, can be said of
the name you have chosen to call it —~ "Intact Dilatation and Extraction," or
"[otact D&X" -— and all the other names proponents of this procedure have
concocted for it. We have closely followed the issue of partial-birth abortion --
again, it is the only jssue PHACT addresses —— and the term Intact Dilatation and
Exteaction i¢ new to us and would appear to be unique to you. The late Dr. James
McMahon, until his death a leading provider of partial-birth abortions, called them
MIntact Dilation and Evacuation (Intact D&E)" while another provider, Dr. Martin
Haskell of Chio, calls them "Tilation and Extraction (D&X) " Planned Parenthood,
for example, calls them D&X abortions, while the National Abortion Federation
prefers Intact D&E, so therc is no agreement, even among proponents of this
procedure, as to what to call it. Indeed, in its January, 1996 newsletter, ACOG
then teferred to it as “intact dialation (sic) and evacuation." Your new coinage
would scem to be a combination of these various "pames" floating about, but to
what end is not clear. What is clear is that none of these terms, including your

own "Intact D&X" can be found in any of the standard medical textbooks or
databases.
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It is wrong to say, as your statement does, that descriptions, at least the description in last
ycar's Partial-Birth Abortion Ran Act, are "vague" and "could be mt_urpr:tod to include
clements of many recognized" medical techniques, The description in the| federal legislation
is very precise as to what is being proscribed and is based on Dr. Haskell's mvn‘dcscnpuons.
Moreover, the legislation is so worded as to clearly distinguish the Etocedure being banned
from rccognized obstetric techniques, and recognized abortion techniques, such as D&E,
which would be unaffected by the proposed ban.

By far, however, the most disturbing part of ACOG's statement is the as§erﬁon _that "An intact
D&X, however, may be the best or most appropriate procedure 1n a particular circumstance to
save the life or preserve the health of the mother."

On what possible basis does ACOG make this rather astounding assertion?

Many of our members hold teaching positions or head departments of obstetrics and
gynecology or perinatology at universities and medical centers. To our knowledge therc are
no published pecr-reviewed safety data regarding the procedure in question. It is not taught
as a formally recognized medical procedure. We can think of no data that could possibly
support such an assertion, If ACOG ot its "select pancl” has such data, we would, as teachers
and practicing ob/gyns, certainly like to review it.

The best that your statement does to back this claim is the very vague assertion that "other
data show that second trimester transvaginal instrumental abortion is a safe procedure." While
this may be true, it is, as surely you must be aware, totally beside the point. Such data may
exist regarding, e.g., second trimester D&E abortion, but this is irrelevant to the fact that no
similar data, at least to our knowledge, exists with respect to partial-birth abortion (or, as you
prefer, "intact D&X" or whatever other medical-sounding coinage supporters of this
procedure may use). To include such an assertion that can only refer to second trimester
abortion procedures other than partial-birth is deceptive and misleading at best.

ACOG clearly recognizes that in no circumstances is partial-birth abortion the only option for
women. In other words, ACOG agrees that there are other, medically recognized, and
standard procedures available to women other than partial-birth abortion. Given ACOG's
acceptance of this medical fact, your claim that a totally unrecognized, non-standard
procedure, for which no peer-reviewed data exist, can nonetheless be the safest and most
appropriate in certain situations, simply defies understanding.

If ACOG is truly committed to standing by this claim, then it would appear to be violating its

own standards by recommending the use of 2 procedure for which no pecr-teviewed studics
or safety data exist.

In contrast, our research of the subject leads us to conclude that there are no obstetrical
gituations that would necessitate or even favor the medically unrecognized partial-birth
abortion procedure as the safest or most appropriate option. Indeed, we have concerns that
this procedure may itself pose serious health risks for women.

.83
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Ordinarily, we would agree that the intervention of legislative bodics into medical decision
making is usually inappropriate. However, when the medical decision making itself is
inappropriate, and may be putting women at risk by subjecling them to medically
unrecognized procedures, then the intervention of a legislative body, such as the U.S.
Congress, may be the only way to protect mothers and infants threatened by the partial-birth
abortion procedure,

In addition to these concerns over the content of the statement, we are also concerned as to
the procedure by which it came to be issued.

As mentjoned, the vast majority of PHACT members are specialists and sub-specialists (i.e.
Perinatologists) in obstetrics and gynecology, and many of these arc also fellows of ACOG. -
After them, our membership consists largely of family practitioners and pediatricians. Former
Surgeon General C. Everett Koop, perhaps the nation's leading pediatric surgeon, has becn

associated with PHACT and his Public statements on partial-bixth abortion are in agreement

with PHACT, Our membership is open to any doctor, regardlcss of his or her political views

on the larger question of abortion rights, precisely because our focus js strictly on the medical

realitics that relate to this procedure. (In fact, doctors who are pro~choice have publicly

stated their opposition, on medical grounds, to the use of this abortion method).

We cannot recall Teceiving any notification whatsoever that the American College of
Obstetricians and Gynecologists was even reviewing the issue of partial-birth abortion toward
the end of issuing a statement of policy. We cannot recall ever being informed that ACOG
Was going to convene a "select panel” to accomplish this, We find it unusuval that PHACT, a
coalition of doctors formed for no other reason than to investigate medical claims made about
partial-birth abortion, was not invited to participate in these deliberations. Those of us who
are fellows of ACOG were kept completely in the dark as to what ACOG's leadership was
doing in regard to this jssue.

not. ACOG members had no knowledge of this statement until it was issued as a fait
accompli,

In conclusion, this statement clearly does not fepresent a consensus among the nation's
obstetricians and gyneculugists as to the safcty or appropriateness, under any circyme

Sinceroly:
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Dénis Cavanagh, M.D.
Professor of Ob/Gyn
Director, Division of Ob/Gyn
University of South Florida

College of Medicine
FACOG

eph .06t €

FACOG

A

; Hans E. Geisler, M.D.

Gyn Oncology and Gyn Sugg€ry
Clinical Staff, Dept. of O/Gyn

Indiana University Medical Center
FACOG
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Pamela/Smith, M.D. / 72
Director of Medical Sdugalion
Dept. of Ob/Gyn, Mt. Sinai
Medical Center, Chicago
Member, Assoc. of Professors of
Ob/Gyn
FACOG

Matemal—-Fetal Medicine
Michigan State College

of Human Medicine
FACOG
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Don Gambrell Jr., M.D.

Clincal Prof. of Endocronology
and Ob/Gyn

Medical College of Georgia,
Augusta

V. President, South Atlantic Assoc.
of Ob/Gyns

FACOG

%r,MD

Clinical Prof., Ob/Gyn
Wright State University

Chaixman, Dept. of Ob/Gyn
Miami Valley Hospital, OH
ACOG

illlam Stalter, 7
Clinical Assoc. Trof,, Cb/Cyn

Wright State University
FACOG

Q:?é :
Stephen 1. Cruikshank, M

Nicholas J, Thompson Professor and Chairman

Deptartment of Obstetrics an
Wright State University, OH

d Gynecology
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Vicki L. Seltzer, M.D.
George Wilbanks, M.D.
Philip N. Eskew, Jr. M.D.
John Gibbons, M.D.

John Boyce, M.D.

John Choate, M.D.

Tan Schneider, M.D.

Dale L. Taylor, M.D.

James W. Gell, M.D.

Lance A. Talmadge, M.D.
Dennis J. Lutz, M.D.

Daniel A, Chester, M.D.
Thomas F. Purdon, M.D.
William J, Peters, M.D.
Vivian M. Dickerson, M.D.
W. Gordon Pcacock, M.D.
John D. Nash, Capt, MC USN
Nathana L. Lurvey, M.D.
Sarah S. Brown, MPH
American Medical Association

FAX NO. 202 488 3985

(AMA) Task Force on "[ntact Dilatation and
Extraction” (Partial-Birth] Abortion
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L ,,3 ACOG Statement of Policy
R As issued by the ACOG Executive Board
ALy cass

STATEMENT ON INTACT DILATATION AND EXTRACTION

The debate regarding legislation to prohibit a method of abortion, such as the lcgislation banning
“partial birth abortion,” and “brain sucking abortions,” has prompted questions regarding these
procedures. It is difficult to respond to these questions because the descriptions are vague and do
not delineate a specific procedure recognized in the medical literature. Moreover, the definitions

could be interpreted to include elements of many recognized abortion and operative obstetric
techniques.

The American College of Obstetricians and Gynecologists (ACOG) believes the intent of such
legislative proposals is to prohibit a procedure referred to as “Intact Dilatation and Extraction”

(Intact D & X). This procedure has been described as containing all of the following four
elements:

deliberate dilatation of the cervix, usually over a sequence of days;
instrumental conversion of the fetus to a footling breech;
breech extraction of the body excepting the head; and

partial evacuation of the intracranial contents of a living fetus to effect vaginal
delivery of a dead but otherwise intact fetus.

LN~

Because these elements are part of established obstetric techniques. it must be emphasized that
unless all four elements are present in sequence, the procedure is not an intact D & X.

Abortion intends to terminate a pregnancy while preserving the life and health of the mother.
When abortion is performed after 16 weeks, intact D & X is one method of terminating a

pregnancy. The physician, in consultation with the patient, must choose the most appropriate
method based upon the patient’s individual circumstances.,

According to the Centers for Disease Conuol and Prevention (CDC), only 5.3% of abortions
performed in the United Statcs in 1993, the most recent data available, were performed after the
16th week of pregnancy, A preliminary figurc published by the CDC for 1994 is 5.6%. The
CDC does not collect data on the specific method of abortion, so it is unknown how many of

these were performed using intact D & X. Other data show that second trimester transvaginal
instrumental abortion is a safe procedure.

continued. . .
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STATEMENT ON INTACT DILATATION AND EXTRACTION (continued)
Page Two

Terminating a pregnancy is performed in some circumstances to save the life or preserve the
health of the mother. Intact D & X is one of the methods available in some of these situations.
A select panel convened by ACOG could identify no circumstances under which this procedure,
as defined above, would be the only option to save the life or preserve the health of the woman.
An intact D & X, however, may be the best or most appropriate procedure in a particular
circumstance to save the life or preserve the health of a woman, and only the doctor, in
consultation with the patient, based upon the woman's particular circumstances can make this
decision. The potential exists that legislation prohibiting specific medical practices, such as
intact D & X, may outlaw techniques that are critical to the lives and health of American women.

The intervention of legislative bodies into medical decision making is inappropriate, ill
advised, and dangerous,

Approved by the Executive Board
January 12, 1997
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January 16, 1997

The Honorable William J. Clinton
The White House
Washington, D.C. 20500

Dear Mr, President:

As you begin your second term, I wish to assure you of my prayers. Good counsel and
wisdom will be needed to resolve the difficult issues facing our nation.

One such issue is partial-birth abortion, It is my understanding that Congress is likely to
consider this matter again. It is my sincere hope that the forthcoming discussion will avoid the worst
aspects of last year’s debate. I pray that time will not be wasted debating claims that have been
proven to be false,

It is reported that Senator Daschle, with your approval, is crafting a bill to ban third-trimester
abortions with exceptions for “life or health.” Such a bill would prevent neither partial-birth
abortions, nor late-term abortions in general. The vast majority of partial-birth abortions are
performed in the second trimester of pregoancy, a fact confirmed by independent investigations and -
by the doctor whose paper initiated this debate.

In regard to third-trimester abortions, an exception for “health” (or “serious adverse health”
or any similar formulation) eviscerates the ban, The Supreme Court has interpreted “health” so
broadly in the abortion context that it includes abortions for almost any social or emotional reason.
Those who perform partial-birth abortions have admitted publicly that they have done so for reasons
of the woman’s “youth” or “depression” or even the child “cleft palate.”

Furthermore, the evidence that partial-birth abortion is never necessary to preserve a womnan's
health or fertility is overwhelming. I urge you ta consult with the Physicians’ Ad-Hoc Coalition fov
Truth (PHACT), a group of nearly 400 physicians who have spoken out on this.

Mr. President, I believe it would be beneficial if you and I, perhaps with a doctor from
PHACT, were to discuss this matter. I would welcome such an opportunity.

Sincerely yours in Christ,

Bemard Cardinal Law
Chairman
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STATEMENT ON INTACT DILATATION AND EXTRACTION

The debate regarding legislation to prohibit a method of abortion, such as the legislation banning
“partial birth abortion,” and “prain sucking abortions,” has prompted questions regarding these
procedures. It is difficult to respond to these questions because the descriptions are vague and do
not delineate a specific procedurc recognized in the medical literature. Moreover, the definitions

could be interpreted to include elements of many recognized abortion and operative obstetric
techniques.

The American College of Obstetricians and Gynecologists (ACOG) believes the intent of such
legislative proposals is to prohibit a procedure referred to as “Intact Dilatation and Extraction™

(Intact D & X). This procedure has been described as containing all of the following four
elements:

deliberate dilatation of the cervix, usually over a sequence of days;

instrumental conversion of the fetus to a footling breech;

breech extraction of the body excepting the head; and

partial evacuation of the intracranial contcnts of a living fetus to effect vaginal
delivery of a dead but othcrwise intact fetus.

ol ot ol

Because these elements are part of established obstetric techniques, it must be emphasized that
unless all four elements are present in sequence, the procedure is pot an intact D & X.

Abortion intends to terminate a pregnancy while preserving the life and health of the mother.
When abortion is performed after 16 weeks, intact D & X is one method of terminating a
pregnancy. The physician, in consultation with the patient, must choose the most appropriate
method based upon the patient’s individual circumstances.

According to the Centers for Disease Control and Prevention (CDC), only 5.3% of abortions
performed in the United States in 1993, the most reccnt data available, were performed after the
16th week of pregnancy, A preliminary figure published by the CDC for 1994 is 5.6%. The
CcDC does not collect data on the speeific method of abortion, so it is unknown how many of

these were performed using intact D & X. Other data show that second trimester transvaginal
instrumental abortion is a safe procedure.

continued. . .
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STATEMENT ON INTACT DILATATION AND EXTRACTION (continued)
Page Two

Terminating a pregnancy is performed in some circumstances to save the life or preserve the
health of the mother. Intact D & X is onc of the methods available in some of these situations.
A select panel convened by ACOG could identify no circumstances under which this procedure,
as defined above, would be the only option to save the life or preserve the health of the woman.
An intact D & X, however, may be the best or most appropriate procedure in a particular
circumstance to save the life or preserve the health of a woman, and only the doctor, in
consultation with the patient, based upon the woman’s particular circumstances can make this
decision. The potential exists that legislation prohibiting specific medical practices, such as
intact D & X, may outlaw techniques that are critical to the lives and health of American women.

The intervention of legislative bodies into medical decision making is inappropriate, ill
advised, and dangerous.

Approved by the Executive Board
January 12, 1997
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STATEMENT ON INTACT DILATATION AND EXTRACTION

The debate regarding legislation to probibit a method of abortion, such as the legislation banning
“partial birth abortion,” and “brain sucking abortions,” has prompted questions regarding these
procedures. It is difficult to respond to these questions because the descriptions are vague and do
not delineate a specific procedure recognized in the medical literature. Moreover, the definitions

could be interpreted to include elements of many recognized abortion and operative obstetric
techniques.

The American College of Obstetricians and Gynecologists (ACOG) believes the intent of such
legislative proposals is to prohibit a procedure referred to as “Intact Dilatation and Extraction”

(Intact D & X). This procedure has been described as containing all of the following four
clements:

deliberate dilatation of the cervix, usually over a sequence of days;

instrumental conversion of the fetus to a footling breech;

breech extraction of the body excepting the head; and

partial evacuation of the intracranial contents of a living fetus to effect vaginal
delivery of a dead but otherwise intact fetus.
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Because these elements are part of established obstetric techniques, it must be emphasized that
unless all four elements are present in sequence, the procedure is not an intact D & X.

Abortion intends to terminate a pregnancy while preserving the life and health of the mother.
When abortion is performed after 16 weeks, intact D & X is one method of terminating a
pregnancy. The physician, in consultation with the patient, must choose the most appropriate
method based upon the patient’s individual circumstances.

According to the Centers for Disease Control and Prevention (CDC), only 5.3% of abortions
performed in the United States in 1993, the most recent data available, were performed after the
16th week of pregnancy. A preliminary figure published by the CDC for 1994 is 5.6%. The
CDC does not collect data on the specific method of abortion, so it is unknown how many of

these were performed using intact D & X. Other data show that second trimester transvaginal
instrumental abortion is a safe procedure.

continued. . .
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STATEMENT ON INTACT DILATATION AND EXTRACTION (continued)
Page Two

Terminating a pregoancy is performed in some circumstances to save the life or preserve the
health of the mother. Intact D & X is one of the mecthods available in some of these situations.
A select panel convened by ACOG could identify no circumstances under which this procedure,
as defined above, would be the only option to save the life or preserve the health of the woman.
An intact D & X, however, may be the best or most appropriate procedure in a particular
circumstance to save the life or preserve the health of a woman, and only the doctor, in
consultation with the patient, based upon the woman’s particular circumstances can make this
decision. The potential exists that legislation prohibiting specific medical practices, such as
intact D & X, may outlaw techniques that are critical to the lives and health of American women.

The intervention of legislative bodies into medical decision making is inappropriate, ill
advised, and dangerous.

Approved by the Executive Board
January 12, 1997
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Good morning.

['m Dr. Mary Campbell, Medical Director of Planned Parenthood of
Metropolitan Washington and a fellow of the American College of Obstetrics
and Gynecology. I earned my medical degree and my masters in public health
at Johns Hopkins University. I did a pediatric internship at the Children’s
Hospital in Oakland, California and did my OB/GYN residency at Sinai Hospital
in Baltimore and Georgetown University. An additional qu;dliﬁcation -- | spent
last time last summer observing in Dr. James McMahon’s clinic. Dr. McMahon
was a leadiné practitioner of the intact D and E procedures. He died last month

after a battle with cancer.

Discussing abortion requires some basic knowledge about pregnancy. A
pregnancy lasts about forty weeks from the last menstrual period until birth. or
about thirty-eight weeks from conception to birth. In thinking about pregnancy,
possible complications, and the possibility and mechanics of termination, doctors

divide pregnancy into thirds called trimesters.

The first trimester is the first fourteen weeks of pregnancy. During this time,
between one-fifth and one-sixth of all pregnancies abort spontaneously. At least
fifty percent of these losses result from chromosomal abnormalities. 95.5
percent of other abortions are done before 15 weeks. First trimester abortions
are safe, simple procedures. Dilation of the cervix and aspiration or suction of

the uterine contents generally takes only a few minutes.



The second trimester 1s the period between fourteen and twenty seven weeks
gestation. When [ started my training in OB/GYN, twenty-seven weeks was the
earliest a normal baby could be born and have any chance of living. Over the
past 15 years, the threshold of viability has been pushed back to about twenty-

five weeks.

Previability second trimester abortions pose more risk to a woman than a first
trimester procedure because the fetus is larger, the uterus is larger and thinner

and blood flow in the area is much increased.

There are two major ways of performing a second trimester abortion. One .
method involves injecting into the amniotic fluid a substance that starts labor,
This is called “instillation-induction.” The woman has contractions and ‘goes
through labor before delivering her fetus. This method requires a day or two or

more in the hospital.

A second method involves dilating the cervix (mouth of the womb) vaginally
and removing the fetus passed into the uterus through the vagina. The fetus can
be removed intact or not intact. It is not necessarily clear ahead of time which
will happen. The woman receives pain medicine for this procedure. which can
be done on an outpatient basis. This procedure, dilation and extraction, has
been shown in several studies -- including those sponsored by the Centers for

Disease Control -- to be safer for the mother than instillation-induction.

(o]



In the third trimester, abortion is nearly as dangerous as childbirth for the same
reasons childbirth is dangerous. I must repeat, third trimester abortion for
healthy babies is not available in this country. Indeed, it is the likelihood of
anomalous babies dying in utero that causes their families and doctors to
consider abortion, since fetal death in utero eventually disrupts mom’s clotting

system and leads to bleeding.

In the third trimester, a very large object needs to come thrdugh a very small
opening which is supplied with huge blood vessels. And since third trimester
abortions most often involve fetal malformations, the fit can be much more

difficult than that of a normal birth.

The methods that I described for second trimester abortions are used with
adaptations in the third trimester. Induction of labor remains a possibility. But
many of the malformed babies we are discussing can’t assume a position
necessary to help the uterine contractions dilate the cervix. Many cannot assume

any position compatible with spontaneous vaginal delivery.

For instance, if a baby is lying sideways in the uterus, no amount of labor will
result in delivery. Prolonged labor will eventually result in uterine rupture and
maternal death. A woman is twice as likely to die with an induction procedure

as with a D and E.

Cesarian delivery becomes a possibility, but physicians are reluctant to subject a
woman to a surgery that will not save her baby’s life. A woman loses twice as

much blood with a cesarian as with a vaginal delivery and a uterine scar -



especially from the vertical incision most often used with abnormal preterm
fetuses - create an increased risk of uterine rupture in future pregnancies. A

woman is 14 times as likely to die with a cesarian as with a D and E.

The third alternative is a variant of the D and E I described for the second
trimester. The cervix is dilated from below using small rods that absorb fluid
and dilate the cervix over hours to days. When the cervix is open as wide as
the fetal hip width, the mother is given pain medicine and the baby is drawn

through the cervix.

Much has been made of the fact that the head is decompressed before delivery.
Only two-thirds of the dilation necessary for spontaneous vaginal delivery is.
necessary for intact D and E, because this fluid is withdrawn from the fetal head
to permit easier delivery. This decreases the chances of cervical lacerations
during the procedure and cervical incompetence in future pregnancies. Cervical
incompetence refers to a cervix so weakened by trauma that it opens too early in
pregnancy. In fact, decompressing the fetal head makes the procedure safe
enough that Dr. McMahon performed over 2000 D and E’s with no maternal
deaths and only five complications. The Drusshen’s incisions that Dr. Pamela
Smith refers to are not used in this country because of the danger of maternal
hemorrhage. They were referred to in out of date textbooks as a way to save a

baby’s life when the mother was dying.

Because of their severe malformations, an inch and a half is not all that prevents

these infants from leading long. happy lives.



I oppose this bill for three medically-based reasons.

First, this bill is intolerably vague. It attempts to prohibit a medical procedure

without adequately describing the procedure in terms that doctors understand.

Second, the bill’s vagueness will have a chilling effect on the availability of

abortion services. Physicians are unwilling to do things that might be illegal.

Third, and most seriously, this bill outlaws the safest way of ending a third
trimester pregnancy. Dilation and intact extraction is a safe procedure -- safer
than induction, far safer than hysterotomy. There are no compelling reasons for
Congress to ban the safest way to end these wanted pregnancies gone tragically

awry.
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Herbert C. Jones, Jr.,, M.D., FACOG
105 South Pantops Dr.
Charlottesville, Virginia 22901
(804) 977-0200

Wednesday 20, 1996

Honorable Charles Canady

U.S. House of Representatives
The Capital

Washington D.C.

20510

Dear Sir,

As a physician who has delivered over four thousand infante during my
career I feel I can comment very strongly on a subject which legislators
with no obstetrical training or experience are trying to legislate.

In 1956, I was trained and delivered an infant using basically the technique
which i8 being legislated against. This approach has been utilized for years and
was advocated for the aftercoming head when undeliverable. The decompression of
the cranium by needle or trocar certainly is better than a caesarean section
or a hysterotomy.

To outlaw such a procedure or to make the physician under extreme stress
having to worry about legality is beyond reason.

There have been two or three cases over the years that without knowledge
of the ability to perform such a procedure would have left my patient in
Jeopardy. As a physician in the delivery room a change in type of delivery
may have to be instantancous. It is awfully lonely on the firing linc,and yes,
there are occasions when time for a consult is unavailable even with a termination
of pregnancy.

As to the effect of anesthesia to a mother affecting a baby only Jim McMahon
knows what he intended to say and with his unfortunate demige;the women of America
lost a qualified, capable, considerate and courageous physician.
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March 18, 1996

Representative Charles Canady
United States House of Representatives
-Washington, D.C.

Dear Mr. Canady:

I am Dr. Paul Blumenthal, a Board-Certified Obstetrician-Gynecologist
practicing at Johns Hopkins Bayview Medical Center. I am an Associate
Professor of Gynecology and Obstetrics at The Johns Hopkins Umversnty
and am the Medical Director of Planned Parenthood of Maryland. I am also
a specialist in epidemiology and reproductive health care and am a Fellow
of the American College of Obstetricians and Gynecologists. In addition, I
am an advisor to the World Health Organization, and the United States
Agency for International Development, on issues relating to safe
motherhood, contraception and reproductive health care. As a result, I
have traveled extensively for the Johns Hopkins Program in International
Education in Reproductive Health, particularly in Africa and Southeast
Asia, setting up programs to improve maternal health and access to safe
and voluntary family planning services.

I ask you to oppose HR1833, a bill designed to undermine a woman'’s
right to proper reproductive health care, including abortion, and to
interfere with a physician’s ability to make proper medical decisions based
on his or her judgment.

In my capacity as an international advisor, I go to countries where
access to abortion services is poor, where abortion is still illegal and where
maternity wards continue to be filled with women suffering the effects of
unsafe abortion. Many of them die. In fact, in many countries, the
situation is similar to the way things were in the United States beforc safe
and accessible abortion services were available; unsafe abortion is still the
most common cause of maternal death. We believe that, in this country we

Affiliaales of the Jobns Hophkins Hewlth System
The lohns Honkins Hosatad » Tolins Hopking Bavview Medical Center = Johns Hopkins Medical Services Comortation = Johns Hepkins Home Care Graup
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have gotten beyond that point. We have recognized that women need and
deserve access to safe abortion. It is thus our job to make those
procedures safe, as well as to protect womens' lives during childbirth.

It is quite clear that this bill would reduce access to safe abortion
and would define the doctors who perform them as criminals. There is
actually no formally recognized medical procedure to which the term
referred to in this bill applies; it is therefore vague and medically
incorrect. None of my colleagues know or could actually state whether the
procedures they now perform could be covered under this bill. One can
only assume that by intimidating providers with the constant threat of
criminal accusations, the intent is to frighten the medical community, the
same community which swears an ancient oath to use its knowledge and
skills to serve and protect the lives of its patients, from performing
pregnancy terminations at all. -

Proponents of the bill seem to be claiming that this will ban a
particular procedure, However, as I noted, this procedure is not defined in
such a way as to know exactly what it is that is being banned. However,
even if it were clear, it would be unprecedented for a legislature to ban a
particular procedure; essentially, to practice medicine from the house
chamber without ever seeing a patient, understanding their needs and
without knowing what physicians face on a day-to-day basis. ‘

The practice of high quality medicine requires that, in order to
accomplish a given treatment or therapy, physicians need to be
knowledgeable about and be able to perform a variety of procedures.
Planning such a procedure is done in consultation with the patient, based
on the experience and training of the provider and the individual
circumstances of the patient’s condition. Sometimes, one plans to perform
a certain surgical procedure, but, as a result of developments during the
surgery and/or patient’s condition, one must adapt and choose a different
course or modify the procedure as originally planned. These decisions are
often quite complex and mandate that physicians use their best
professional and clinical judgment, most often, right on the spot. These are
decisions which should be made by physicians and their patients alone.
Indeed, when performing surgery there is no time for a call to the
legislature, the supreme court, or anyone else in order to ascertain a
statutory position, or to request a waiver. Physician and surgeons should
be allowed to practicc their art in accordance with time-honored peer
review standards and with only the interests of the patient at heart.

This bill evokes an image of we physicians requiring that our
attorneys be present in the operating room, to advise and counsel us at
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each step. If a procedure even appears to goes in a certain direction, we
could be criminally charged. On the other hand, if we fail to use our best
medical judgment, because of this law, they are exposed to charges of
malpractice, negligence and would have violated both our own personal
and professional standards, as well as the oath we have sworn for
hundreds of years.

To be sure, discussing abortion procedures, or any other type of
surgery, is often not pleasant. On the other hand, neither is it easy to
discuss lethal fetal conditions like skeletal dysplasia. This is a group of
genetic syndromes which result in the birth of infants who are destined to
die within the first few minutes to hours of life, and whose only
experience of life is that of suffocation as they gasp in an attempt to
breathe.

Advances in prenatal detection may now allow a couple to know that
this will be the fate of their wanted pregnancy, If a couple struggles with
this information and then decide to terminate that pregnancy, it is my
duty to help them, using the safest, most effective procedure I know. For
these reasons and in order that physicians will always be able to put their
patients’ needs first, I urge you to reject HR1833.

Sincerely,

Paul D. Blumenthal, MD, MPH
Associate Professor of Gynecology and Obstetrics
Johns Hopkins University

Note: The opinions expressed here are those of Dr. Blumenthal and not necessarily
those of the Johns Hopkins University, The Johns Hopkins Health System or the
Johns Hopkins Bayview Medical Center.
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University of Massachusetts Office:

119 Belmont St.
Department of Obstetrics & Gynecology Worcester, MA 01603
University of Massachusetts Medical Center (508) 793-6255
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Worcester. MA 01655

Maureen Paul, M.D.,, MPH., F.A.C.O.G., Associate Professor
Director, Occupational Reproductive Hazards Center

March 20, 1996

Representative Charles Canady
U.S. House of Representatives
Washington, D.C. 20515-0912

-

Dear Representative Canady:

I am writing to urge that your House Subcommittee on the Constitution oppose the passage of
HR 1833. I am Associate Professor of Obstetrics and Gynecology at the University of
Massachusetts Medical Center, as well as Medical Director of Preterm Health Services in
Brookline, Massachusetts. In my opinion, passage of HR 1833 will result in an unprecendented
Congressional intrusion into physicians' medical practice and will eliminate vital options for
women whose tragic circumstances warrant later pregnancy termination.

¢
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Part of my responsibilities as a faculty member at the University of Massachusetts is to staff the
Labor and Delivery Unit that serves as the high-risk referral center for the Central Massachusetts
region. Our Department cares for pregnant women throughout the area who have serious, and
often life-threatening, medical conditions. We also offer prenatal diagnosis of fetal conditions that,
in some unfortunate cases, are incompatible with functional extrauterine life. Women with these
medical problems or who are carrying these wanted, but affected, fetuses may choose to terminate
the pregnancy - a decision which is among the most difficult and heart-wrenching that [ have ever
witnessed.

Although I am an abortion provider, neither I nor any of my colleagues in Central Massachusetts
possess the requisite skills to perform D and X procedures. Most of our patients are poor and
cannot afford to travel to avail themselves of the procedure through experienced practitioners in
other areas. As a result, the only alternative that we can offer to women with indications for later
pregnancy termination is induction of labor.

Please find it in your hearts for one moment to picture this scenario. Because women in these
circumstances require careful monitoring and skilled nursing care, they must undergo their
induction on the Labor and Delivery Unit of our hospital, where other women are delivering
normal infants. They undergo hours and hours (sometimes days) of induced labor, a process
which may exacerbate their medical illnesses and perhaps threaten their very lives. Ifthe
induction fails, they may require Cesarean section, which is major surgery and potentially risky,
especially to women with underlying medical problems. Even if the induction succeeds and a
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woman delivers vaginally, the placenta quite frequently fails to pass spontanecusly, requiring
uterine curettage under anesthesia. After suffering through this process, a woman may deliver an
infant who is alive at birth, only to watch that infant die after a few minutes to hours of life due to
serious chromosomal defects and anomalies. The emotional pain that these women endure is
unspeakable, and the fact that we have no alternative to offer them feels cruel and unjust.

The D & X procedure offers a safe alternative to women in these tragic circumstances, one which
would be seriously undermined through passage of HR 1833. Indeed, if Congress had the best
interests of women in mind, it would, not only oppose HR 1833, but allocate resources to assure
that more physicians are adequately educated and trained to offer the full range of treatment
options to women who require later pregnancy terminations, including the D & X procedure. As
a physician, I have dedicated my life to preserving and enhancing the health and lives of women
through appropriate medical interventions. That a Congress untrained in the priniciples and
practice of medicine should dictate how physicians practice, interfere with the doctor-patient
relationship, and determine what treatment options will be available to patients is both ridiculoys
and dangerous.

Access to safe and legal abortion has had a dramatic impact on maternal mortality and morbidity
in the United States. In 1965, reported illegal abortion deaths among American women
accounted for over 17% of all pregnancy-related mortality that year (the real number of deaths is
undoubtedly much higher, since many abortion-related deaths remained unreported as such); ,
today, abortion-related deaths are almost unheard of, and complication rates are exceedingly low.
The risk of dying from pregnancy, labor, and childbirth is, in fact, at least 12 times higher than the
risk of dying from a legal abortion. HR 1833 is but one of a long line of tactics undertaken by
abortion opponents to make abortion inaccessible to women. B y eliminating safe abortion

options, passage of HR 1833 will contribute to maternal morbidity and mortality for American
women.

[urge your Subcommittee to stand squarely for public health principles by opposing HR 1833. I
urge you to respect the law of the land that upholds women's right to reproductive choice,
including later pregnancy termination in some circumstances, by opposing HR 1833. Iurge your
Subcommittee to preserve the sanctity of medical practice and the doctor-patient relationship by
opposing HR 1833.  The lives of women depend on it. Thank you.

Sincerely,

WQMD

Maureen Paul, M.D., M.P.H.



Boulder Abortion Clinic P.C.

1130 Alpine Avenue
Boulder, Colorado 80304
(303) 447-1361 20 March 1996

Hon. Charles Canady
House of Representatives
Washington, D.C. 20515

Dear Representative Canady:
RE: HR1833

As I stated in my prepared testimony for the U.S. Senate
on 17 November, 1995 (copy enclosed for inclusion in the
current record), I wish to state here again my opposition
to HR1833. It is extremely bad legislation that sets a
most dangerous precedent of legislative interference with
medical and surgical practice.

The bill purports to ban an operation, "Partial Birth
Abortion," which has not been described in the medical
literature. The title is itself a political statement
which has no connection to medical facts. There is no
demonstrated need for this legislation. There 1is ‘no
demand for this legislation by the medical community or
by women who seek abortion services. This bill is not
about medicine but about politics. It should be
eliminated from the legislative agenda.

As a physician providing late abortion services, I see
many women who are in extremely dangerous and precarious
medical and surgical conditions. They require my
assistance as a physician expert in abortion to save
their lives and preserve their health. Any restrictions
such as those proposed by HR1833 would have catastrophic
consequences for the lives of those women. Sponsors of
this bill obviously have no concept of the difficult
choices and dangers faced by these women, nor,
apparently, do the sponsors care about the fate of these
women. This legislation is a grave disservice to them,
and I will continue to speak out to inform the public of
the utter stupidity and cruelty of this legislation.

As for the spurious issue of whether the fetus is dead or
alive at the time of the abortion procedure, and the
cause of death, this is merely a pretext for stirring up
fanatical and potentially lethal hatred for physicians
who assist women with these difficult problems. It is
moot. There is no fetal survival with current techniques
of late abortion, regardless of anesthesia.

Warren M. Hern, M.D., MPH., Ph.D.

Diplomare. American Board of Preveritive Medicine
Fellow, American College of Preventive Medicine
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As a physician who has provided abortion services for
tens of thousands of women since 1971, as the author of
a major textbook on abortion and the author of dozens of
professional and scientific papers on this subject, I
condemn this blatant attempt to subvert the Roe v. Wade
decision and the majority view of the American public
that abortion should be safe, legal, and a matter between
patient and physician.

There must be no legislative interference with efforts by
physicians to provide women with the safest possible
health care in matters of abortion.

HR1833 is a shameful and shamelessly cynical attempt to
exploit the abortion issue for political gain.

If the bill is passed in final form, I will strongly urge
President Clinton to use his veto power to stop this
demagogic attack on the rights and welfare of women.



STATEMENT
of

Warren M. Hern, M.D., M.P.H., Ph.D.
Director
Boulder Abortion Clinic
1130 Alpine
Boulder, Colorado 80304

Assistant Clinical Professor
Department of Obstetrics & Gynecology
University of Colorado Health Sciences Center
Denver, Colorado 80220

Before the Judiciary Committee
of the
United States Senate

Concerning S. 939
17 November 1995



s

Thank you, Mr. Chairman, for the opportunity to
submit a statement to this body concerning S. 939, the
so-called "Partial Birth Abortion Ban Act" of 1995. I
appreciate the invitation to prepare a statement that
came to me from Senators Kennedy, Biden, and Specter as
members of the Judiciary Committee. I also deeply
appreciate the joint request by Senators Hank Brown and
Ben Nighthorse Campbell of Colorado that I be given an
opportunity to testify in person and that my remarks be
inserted in the record. Since I was not permitted to
testify in person, I request that this written statement
be entered into the record as per the requests~’ by
Senators Brown and Campbell.

My name is Warren Martin Hern. I am a physician
engaged in private medical practice in Boulder, Colorado,
where I specialize in outpatient abortion services. My
formal medical training includes graduation from the
University of Colorado School of Medicine in 1965
followed by a one-year rotating internship at- Gorgas
Hospital in the Panama Canal Zone. I subsequently served
for two years as a commissioned officer in the United
States Public Health Service assigned as a Peace Corps
physician in Brazil. Following that, I studied public

health and epidemiology at the University of North
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In addition to my private medical practice, I hold
several academic appointments. I am Assistant Clinical
Professor of Obstetrics and Gynecology at the University
of Colorado Health Sciences Center and Professor Adjunct
in the Department of Anthropology, University of Colorado
at Boulder. I also hold appointments in the USHSC
Department of Preventive Medicine and Biometrics,
Department of Family Medicine and at the University of
Colorado at Denver, Department of Anthropology.

Senate Bill 939

The bill under consideration, S. 939, is called the
"Partial Birth Abortion Ban Act," but there is no such
thing as a "partial birth abortion." This is an
operation which has never been described in the medical
literature, and as far as I know, it does not exist.
The bill’s sponsors describe some procedures which have
been performed for many generations in the case of
obstetrical emergency. The operation mentioned in the
Senate bill contains some elements of a procedure called
an "Intact D & E," or "Intact Dilation and Evacuation"
by some physicians during the course of scientific
discussions of late abortions, but I have never heard the
term, "partial birth abortion" in these discussions. As

written, the bill describes aspects of an operation which
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Amazon for a similar period. This is not a new idea.

The specific operation described by the bill’s
sponsors involves routine version of a 20-week or later
fetus into a breech (feet first) position, followed by
extraction of the fetus up to the neck, when the base of
the fetal skull is perforated with surgicai instruments.
At that point, the contents of the fetal skull are
removed by vacuum aspiration usiﬁg a hollow cannula.
Since the fetus is usually dead by this point, whether
due to an induced abortion or miscarriage, and since the
head is under great pressure, the cerebral contents are.
often extruded without any intervention by the surgéon.
The head collapses, permitting delivery of the more or
less intact fetus.

A variation of this procedure, which is usually
preceded by several days of treatment to open the uterus
SO as to permit passage of the fetus, is decompression of
the fetal skull as it presents first in the sequence of
expulsion or delivery of the fetus. Again, the fetus is
usually dead at the point at which this occurs. I think
fetal death is often brought about by infarction (death)
of the placenta as the result of other kinds of treatment
such as those that cause uterine irritability.

A common approach to abortion by some obstetricians

-
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for the fetus are secondary to the safety and welfare of
the woman seeking the abortion.

The possible advantages of Intact D & E procedure
include a reduction of the risk of perforation of the
uterus. Since most women seeking abortions are young
women who hope to reproduce in the future,-having a safe
abortion technique for late abortion is of paramount
importance, aside from the prevention of complications.

Another advantage of the Intact D & E is that it
eliminates the risk of embolism of cerebral tissue into
the woman’s blood stream. This catastrophe can be almost
immediately fatal.

I support the right of my medical colleagues to use
whatever methods they deem appropriate to protect the
woman’s safety during this difficult procedure. It is
simply not possible for others to second guess the
surgeon’s judgment in the operating room. That would be

dangerous and unacceptable.

Fetal Considerations

According to biologist Clifford Grobstein and
others, fetal neurological development well into the
early part of the third trimester is insufficient for the

fetus to experience what we regard as "pain." 1In
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which was desired. She was a diabetic and had developed

hyperemesis gravidarum (uncontrollable vomiting from

pregnancy) . She was starving to death. Her doctors were
having difficulty keeping her alive. Her blood chemical
balance was severely altered to the point that her heart
could stop at any time. She was profoundly dehydrated.
She was critically ill and could barely speak. Since she
and her husband wanted the pregnancy, they tried
everything to get her through it, but she was finally
advised that she must have the abortion. While being
flown to Boulder so that I could see her, she almost died
in the airplane. I began her treatment immediately ‘and
performed the abortion by one the techniques I have
described here two days later. She recovered completely
and felt healthy again the next day. Without this
operation, she would have died.

Another woman with an advanced pregnancy was
referred to me by a colleague in northern Colorado
because her fetus had been found to have a severe genetic
disorder. She and her husband both wanted the pregnancy
to continue. The fetal disorder also caused a serious
disease of the placenta, which, in turn, caused the
woman’s blood pressure to go up. When she arrived at my

office, her blood pressure was starting to go up at an
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anomalies. She was resting in my recovery room in
preparation for her abortion, accompanied by her husband,
when suddenly, without warning, the woman developed signs
of shock, and I made a diagnosis of placental abruption.
The placenta had torn away from the wall of the uterus
and she was bleeding to death into the uterus. I carried
her into my operating room without waiting for
assistance, placed her on the operating table, and
assembled my surgical team. My nurse held her fist on
the patients aorta to keep her from bleeding to death
while I did the abortion. As I began the procedure, two
units of blood (about a quart) spurted out of her uterus,
and she lost another unit during the operation. Without
our preparations and my skill and experience, that woman
would have died within minutes.

Mr. Chairman, I did not have time with any of these
cases to consult the United States Senate on the proper

method of performing the abortions.

Comparative risk of abortion and term birth

Without medical treatment, the risk of death due to
pregnancy and childbirth is in the range of 1%. This is

measured by the maternal mortality ratio, which is the

proportion of women dying from pregnancy or its effects
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published in the journal Obstetrics and Gynecology in

February, 1993, I described the experience of 124
patients for whom I performed abortions in pregnancies
complicated by severe fetal anomaly, diagnosed genetic
disorder, or fetal death. The average length of
pregnancy was 23 weeks with a few over 30 weeks. The
major complication rate was less than 1% (one patient).
In another comparative study of mine published one

year ago in the American Journal of Obstetrics and

Gynecology, 1001 patients whose pregnancies ranged from

13 to 25 weeks in duration experienced a major
complication rate of 0.3%. Only 3 of these patients

experienced a major complication.

Implications of S. 939 for medical practice

Late abortion as currently practiced in the United
States is a safe procedure that saves women'’s lives. The
medical community has not determined the very best way to
perform these procedures, and that cannot be determined
by any legislature. That is a matter for scientific
study and medical judgment.

If S. 939 is passed into law, any physician
performing any second trimester or later abortion could

be prosecuted by an aggressive public prosecutor. It
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TESTIMONY BEFORE THE HOUSE SUBCOMMITTEE ON THE CONSTITUTION;
Representative Charles T. Canady, Chairman

WASHINGTON, D. C.

TUNE 23, 1995

METHODS OF ABORTION IN ADVANCED GESTATIONS:
PRINCIPLES AND RISK MANAGEMENT

INTRODUCTION

It probably is not surprising to the commit{ee members that when [ was first calied
to testify regarding the intact D and E, I was in the middle of a very busy clinical
schedule. In spite of this, I considered it an honor and a duty to accept the invitation.

Ms. Keri Harrison, counsel to the subcommittee, said the oral testimony must be
limited to 5 minutes. 1 informed her that 5 minutes was very little time for such a
complicated subject as surgery. Nevertheless, I worked on my testimony for about 15
hours the following weekend and several more hours the evening of June 12th (Monday)
after Ms. Harrison replied when questioned by me that the 5 minute limit wes firm. The
next day I left a message with Ms. Harrison that despite my efforts, I was unable to cover
even the rudiments in only 5 minutes and would not want to mislead the committee with a
statement that would obscure more than clarify. I remarked finally that since written
testimony had no such limitations, I would be forwarding that (o Washington.

Ms. Harrison called me at 5:10 the next moming (Junc 13th) at my home. She
expressed dismay that I would be unable to come to Washington-- that the commitiee was
expecting me. I reiterated that despite working on it for more than 20 hours, 1 could not
wrile a coherent statement regarding the Intact D and E that could be presented in §
minutes. Something so short might hinder rather help the committee get at the truth.
Further, 1 reminded her that I still had not received 2 written invitation to testify nor 2
copy of the proposed legislation. Regarding the invitation, she responded that she wasn't
“sure she could find a signed one.” She did say that she would try to get me more time
for my testimany and would contact me later in the day. Although I did not leave the
surgical center until 11:00 P.M. Washington time, | received no word . On June 14
(Wednesday) at 3:10 P.M. I was told that the chairman was granting me 10 minutes. By
that time, however, 1 had conflicting clinical responsibilities. I had forwarded printed
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material days before. I left a message the evening of June 14th of the conflicts and hoped
that the information already sent would be of some help.

When I was told that the chairman said on more than one occasion that | was
unwilling to come and defend the surgery, I was dismayed at this misrepresentation of
what really happened. ] presume that the chairman was not told nor corrected by counsel
at the hearing.

PERSONAL AND PROFESSIONAL BACKGROUND

I am a married physician with a loving wife of more than 20 years and two
blessed teenage children. I am the founder and medical director of the Eve Surpical
Centers in Los Angeles. It is an organization that provides abortions to patients that
ar¢ almost emtirely physician referred.

PATIENT REFERRAL SOURCES

Institutions that use these services include the medical schools in both northern
and southern California, and medical teaching institutions from across the country and
the world.  Most of the physicians who refer are either Ob/Gyns, perinatologists,
geneue specialists, and many physicians who perform abortions themselves.
Obviausly, the simpler abortions are performed by the patient's private physician, as is
appropriate. The preponderance of our referrals are situations of a particularly difficult
nature. We are often referred to as providing the abortion of last resort.

The heads of Ob/Gyn departments and Divisions of Perinatology at the teaching
institutions refer regularly to our services. I assure you that physicians in California do
not refer casually.

In addition, 1 direct the abortion training for the Obstetrics and Gynecology
residents at Cedars-Sinai Medical Center, one of this nation's finest teaching facilities.

TYPICAL PATIENT

Our typical patient is a married housewife and mother who is 30 years old and
educated beyond high school. She is accompanied by her husband and neither has a
family history of genctic disease. On the average, she has previously been seen by two
other physicians and was referred by one or both of them. The pregnancy 1s 22 weeks
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along and desired. Usually it is flawed by an abnormal number of chromosomes or
damage illustrated via ultrasonography. Both she and her husband have an enormous
emotional investment in the pregnancy. Often, these are couples with relative
infertility who have gone through in vitro fertilization or other infertility techniques.
They are Christians.

The above description was generated averaging our experiences. The ages, for
cxample, range from 11 to 50. They come from all walks of life, from the illiterate to
the professional, from the secular humanist to the Christian rightist. They defy
demographic classification.

LEGISLATIVE INTENT

It is evident from this Jegislation that it is the first volley in an attempt to remove ,
personal choice in pregnancy from familics and give it to politicians. It is ironic that
the Republican party, having won control of Congress for the first time since 1952
under the banner that they were going to “get government ofi the people's backs™ is
now proposing to micro-manage the most intimate details of family life, to dictate from
Washington what, specifically, should be done when a pregnancy goes wrong —
specifically, right down to the choice of surgery!

This degree of government intrusion into the personal lives of cilizens is truly
frightening. A case of the late discovery of a severely flawed fetus n a very much
wanted pregnancy is a complicated problem that combines elements of surgery,
psychiatry and genetics. These difficult decisions can only be made by a woman in the
privacy of her physician’s consultation room. To propose that politicians usurp her
authority defies common sense.

It is difficult for me to understand how a legislator, without any facts or any
understanding of the situation ,could judge these people, handeuft their physicians and
compromise their safety.

CLINICAL STRATEGY OF ABORTION

There are several safe options available to the physician and patient when
interruption of a pregnancy is indicated: vacuum aspiration, inducing labor, classical 1D
and E, intact D and I5, and, very rarcly, hysterotamy (c-scction). In every abortion, the
pregnancy is evacuated by force - either pushing or pulling. The medical terms are
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“induction” and “extraction”, but the basic and characterizing difference is the type of
force employed.

An exhaustive discussion of these various approaches is beyond the scope of this
submission and not pertinent to the proposed legislation. Intact D and E will be discussed
in some detail.

INTACT D AND E
(IDE) _.

In more than 20 years of clinical experience, I have found the intact D and E
provides unique advantages and protects the woman from complications better than other
methods in certain clinical scenarios. In 1983, 1 developed the surgical technique that
makes possible the intact extraction of the fetus in advanced pregnancies. As you will
see from the following testimony, it is certainly one of the safest approaches to the .
most difficult of abortions. Although 1DE was first performed in 1983, it wasn’t until
1989 that it was presented in Canada at an international risk management seminar.
Experience suggests that it is safe and has special advantages over the classical methods.

D and E probably originates in the medical literature with Van De Venter in the
17th century where he describes it as a lifesaving procedure.

CERVICAL DILATION

To determine the diameter to which the cervical canal should be stretched, an
ultrasound is used to measure the fetus. The largest diameter that cannot be reduced in size
becomes the target 10 which the cervical canal must be dilated.

The next clinical problem is pace, that is, how quickly to dilate. Every cervix is
different in texms of intrinsic elasticity. The surgeon must acquiesce to cervical authonty
and proceed at the pace it dictates. To do otherwise, is to risk exceeding the elastic limit,
perhaps tearing the cervix, or threatening its competence. The goal is to preserve the
cervix so that it can sustain future pregnancies

FETAL EXTRACTION

Once dilation is sufficient, the ultrasound is repeated. Dimensions are double
checked. Fetal and placental position are determined.

The most typical hie and presentation are longitudinal with the head first. With the

exception of anencephaly where the brain is nussing, the cervical diameter is always
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smaller than the head. Therefore, it must be reduced in size to accommodate intact
passape. Using a needle similar to that used in a spinal tap, fluid is removed in sufficient

quantity to allow a forceps to apply routine traction and rotation maneuvers bringing the
head through the cervix and out. '

MISCONCEPTIONS

The fetus feels no pain through the entire series of procedures. This is because the
mother is given narcotic analgesia at a dose based upon her weight. The narcotic is
passed, via the placenta, directly into the fetal bloodstream. Due to the enormous weight
difference, a medical coma is induced in the fetus. There is a neurological fetal demise.
There is never a live birth.

BENEFITS OF IDE

In the rare circumstance of a late pregnancy’s needing to be aborted, the safest
surgical altemative should be used. In my clinical opinion and experience, this has been
shown to be IDE. ( See appendix, figure 11 ).

The risk of abortion is based on geometry. Something large must pass through
something small. Specifically, the fetus must be brought out through a small, very
vascular canal. Also, in late pregnancy, the tissuc integrity of the fetus is quite substantial
compared to that of the cervix. This poses an increasing threat to the cervix as the
gestation gets larger. In addition, as time passes, the cervix becomes softer and its blood
supply increases rapidly. This makes for daunting situation which repays the heavy
handed surgeon with brisk bleeding. The seat of risk, therefore, are thege two disparities -
size and tissue constitution. Before any attempt is made to remove the pregnancy, the
endocervical canal must be enlarged. The eritical difference in this method is the specific
goal of climinating the size difference between the fetus and the canal by simply making
the cervix larger and the fetus smaller. The main benefit is the extraction requires a
minimum of force which translates into less trauma to the lower uterine segment. This
approach, although tedious, is remarkably atraumatic. The average blood loss is 63 ccs,
less than half of a cupful. ( See appendix, figure 9. ) If the IDE is removed from the
therapeutic armamentarium of the surgeon. uNNECESsary complications will occur.

Furthermore, there are emotional benefits to the family. The fetus can be dressed,
photographs taken, and taken to the family so that they can hold it and spend time

weether. Also, since there 15 Do Gist piion, @ cureful autopsy can be performed and s
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more precise dingnosis made. This is critical for the genetic counseling that is a very
important part of these services. In vast majority of these families they are keenly
interested in having more children. More specific prenatal care can be instituted and a
more precise prenatal evaluation can be done with the next pregnancy.

SAFETY
In our series, since IDE was begun in 1983, there have been no deaths, no uterine
perforations, and no hysterectomies. Fof the same period, there have been no major
complications in any case of a gestation of less than 24 weeks.

In the 3rd trimester, the most rare and difficult of cases, there have occurred a total
of only S major complications. (See appendix - figures ] 1 and 26.) Thisisa 1%
complication rate. Nothing Jower than this is reporied in the scientific literature.

CROICES

In the desired pregnancy, when the baby is damaged or the mother is at risk, the
decision to abort may be intellectually obvious, but emotionally it is always a personal
anguish of enormous proportions. It is not referred to nor is it thought of as a fetus. This
is this mather’s baby. Even though 1 have counseled parents for more 20 years, I only
know that 1 cannot know. I cannot possibly know what this kind of choice is like.

For the physician who is willing to help the patient in this dilemma, choices are
few. Intact D and E can often be the best among a short list of difficult options.

CONCEUSION

4 woman late in pregnancy, i.c., beyond 18 weeks., who is considering the option
of interrupting her pregnancy must analyze the options and the risks. The physician’s
primary duty is to educate her. The explanation must be complete, unbiased, and
scientifically based. The atmosphere should be unhurried, non-judgmental, and respectful
of her personal sovereignty.

Dealing with the tragic situations that I confront daily makes me constantly aware
that | can only limit the hurt by doing gentle surgery and giving sympathetic counsel.

Medical science cannot offer what is presently out of its reach and save this family’s child.

I'he best it can do is spare these familics the worse altermnative of continuing the
pregnancy, which would only increase the risk and perpetuate the misery.
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My colleagues and I are driven by our concem for the health and well-being of our
patients. To be able to do our best for them, we must be unfettered and be allowed the
professional freedom to offer the safest alternatives. This attempt by congress to micro-
manage one of the most difficult and private problems that can befall any of us is folly of
the highest order.

Respectfixl]y submitted, -

"EVE Surgical Centers




Major Complications

Case #| Date |LOG | Age |G|P|A| C-Section Dx Time & Type of Complication
1 [12728/81] 28 | 33 [4[1|3] Yes Omphalocoele |Time:  Delayed
Type:  Infection
2 2692 | 32 | 37 |4)2]2 Yes Hydrocephaly [Time:  Dilatation
Type:  Hemorrhage
3 3/9/93 | 28 | 30 [6[2[4 Yes | Felal Anasarca |lime:  Dilatation
Polyhydramnios [Type: Hemarrhagc ~
4 141493 40 | 39 [3]1]2 Yes Fetal Demise |Time:
DIC Type: Hemon'}mg
5 12/9/94 | 24 | 43 |9]5|4 Yes Potter's Syndrome|Time:  Extraction
DIC Type:  Hemorrhage
Case # | Acute Blood Loss |Transfusion No. of Units| Days of Hospitalization | Final Disposition
[ 75 ce 0 N 14 Recovered
2 ] 1500cc 4 S Recovered
- 5 500-600 cc 0 [ Recovered
[ 4 >1500 co >100 12 Recovered |
5 650cc 4 3 Recovered

The above tabulates the main characteristics of the 5 major complications’ in
this series of more than 2,000 1IDE cases.

All were more than 30 years old, had children by prior c-section and were more
than 5 1/2 months pregnant.

Although this limited experience is not statistically significant, our major
complication rate using intact D&E is approximately 1% at extreme lengths of
gestation ( 24 to 40 wks).

IIUI wmp icetions are defined as death, hy sterectomy, unscheduled surpery, persistent temperature erester than T for

1y

1h: ays o1 Dloud lows requiring truns{iusion

Fig. 26
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Average estimated blood loss vs. Jength of gestation.

This figure shows two things. The background is a bar graph in
which the number of cases is shown at each length of gestation.
Overlying this is a line graph whose points are made up of the
averages of blood loss for each length of gestation.

In general, the blood loss increases as one proceeds from 12 to 40
weeks, but does not increase substantially. There are two rather
large average blood losses at 34 and 40 weeks, but there were very
few cases done at these lengths of gestation and that should not be
regarded as part of the trend. The horizontal line shows the average
blood loss for the entire case population, which was 63 cc.
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Major complications.
In this series, there were five major complications.

‘The background 1s generated by a bar graph which shows the
number of cases at each length of gestation. The first one was a
case of subacute bacterial endocarditis at 28 weeks that occurred
the second week after the IDE. The fever persisted and was
resistant to outpatient antibiotics. This was eventually diagnosed as
SBE via a transesophageal ultrasound which showed vegetations on
the cardiac valves. She was treated with intravenous antibiotics for
six weeks, two weeks in the hospital and four weeks as an
outpatient. She recovered without sequelae.

‘The other four complications all involved hemorrhage. Two
occurred during the dilatation process and two occurred during the
extraction. The latter two were caused by disseminated
intravascular coagulopathy. Three out of the four were transfused.
The one illustrated at 40 weeks had fulminant fibrinolysis and had
to be given over 100 umits of blood products. The other two
patients needed transfusions of four units each. The longest
hospitalization was 14 days.

Fig 11
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WILLIAM K. RASHBAUM, M.D., P.C.
208 EAST 72ND STREET
NEW YORK, N. Y. 10021

TELEPHONE: (212) 888-9300

The Honorable Charles Canady

United States House of Representatives

Washington, DC 20515-0912

March 19, 1996

Dear Representative Canady: ' -

I writé to you today to strongly urge your committee to reconsider HR #1833, I am a professor of Obstetrics
and Gynecology at The Albert Einstein College of Medicine and The Cornell School of Medicine. [ started
performing and teaching Dilation and Evacuation techniques in 1978.

My colleagues and I have completed over 19,000 procedures since we began. We have done the D&X ‘
method that is under consideration in HR 1833 routinely since 1979. This procedure is only performed in
cases of later gestational age.

To ban the D&X would only be making a very safe procedure more dangerous. Dilation and Evacuation
requires surgical instruments that could result in rare but severe damage to the mother. The D&X procedure
does not require the use of these instruments.

Outlawing the D&X will result in higher maternal health risks and mortality. The result to the fetus is the
same - unfortunate but merciful termination regardless of method.

Please reconsider HR # 1833 and leave medical decisions to physicians who are equipped with the necessary
knowledge and experience to make them.

Respectfully yours,

W)L,MW

William K. Rashbaum, MD

T0TAL P.B2
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FOR THE SOUTHERN DISTRICT OF OHNIG

s

sl
e o
WOMEN'S MEDICAL PROFESSIONAL : :: o Ta
CORP. B [ B )
and :

MARTIN HASKPLL, X.D., 1

Plaintiffs, t
Case N9, C-31-55-=414
vse, H

: JUDGE WALTER HERBFRT RICE
GEORGE VOINOVICH, GOVERNOR, :

STATE OF OHIO

and 3

BETTY MONTGOMERY, ATTORNEY
GENERAL, STATE OP OHIO

and

MATTHIAS HECK, JR., 3
PROSECUTING ATTORNEY,
MONTGOMERY COUNTY, OHIO,

Defendants, 1

DECISION AND ENTRY GRANTING PLAINTIFFS' MOTION FOR A
PRELIMINARY INJUNCTION (DOC. #2); OEFENDANTS,
EMPLOYEES, AGENTS, SERVANTS PRELIMINARILY ENJOINED
FROM ENFORCING ANY PROVISION OF HOUSE BITL 135,
PENDING A FINAL DECISION ON THE MERITS; CONFERENCE
CALL SET TO DETERMINE FURTHER PROCEDURES TO BE
POLLOWED IN THIS LITIGATION

Nevar, since the final shot of the Civil War, over a
Century and a quarter ago, has American society been faced
with an lesua go Polarizing and, at the asame tige, so totally

incapable of either rational discussion or cozpronise, as is
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the ongoing controversy, of which this case is but the latest
chaptaer, over the legality of attemptc Py the State to
requlate abortion--the act of voluntarily terminating a

pregnancy, prier to full tora.}

1 According to the Suprema Court's opinien in Roe v, Wada, 410 U.S. 111
(1973), until the last half of the nineteenth century, modt statas used
the 2ngliah common~-law approach to abortion, which only criminalized
abortian after the fetus °"qulickaened,® or moved Ln utero, which typically
occurred during the sixteanth to sighteenth weeks of pregnancy. 1d. at
132, 138. In the lattar half of the ninetesnth cantury, a numbes of
states snicted statutss which criminalized aboreicn, at any stage of
pregnancy. Id. 3t 139. By the end of the 1950s, most states banned all
abortions except thasa nacedsary to presorva the life or haalth of the
mother. Id. /

In Row, the Suprems Court held that a pregnant woman has a
constitutional right to privacy, under the Due Process Clause of tha
Pourtoenth Amendment to the United Statas Constitution, which prevents
stakes from prosdribing abortion beforw vlabllity. 410 U,S. at l147=68.

alsc established a trizcstor framework: during the first trimester,
the state could not interfera with the woman's decision to have an
abortlen: during the second trimeeter and until wiability, the State could
regulate abortion in waye that were reascaably related to the mother’'s
health; after viability, the State could proscribe abortion, except whare
necessary to praserve the life or health of the mother. JId. at 163-65.

In planned Parsathood v, Cagey, 112 S.Ct. 2791 (1992), the Supreme
Court reaffirmed Koq'® -central holding® that, prior to viablility, the
Stats could not prohibit any woman from obtaining an abortien, because of
the woman's liberty intarest as pretected by tha Pourteenth Amendment ta
the United Jtatee Constitutlion. In contrast to RQe¢, however, tha Court
placed a greatar emphasis on the State's interast {n potential 1lifa
throughout pregnancy. Accordingly, the Court dilscarxded the trimaster
feamewvork in Rog, and allowed the State to reogulate pre=-viabiliwy
abortions as long as tha regulation did not i{mpose an “undue burden~t that
ie, as long as the requlation had neither "the purpcse or effect of
placing a substantial obstacla in the path of a woaan seecking an abortion
of a nonviable fetus.® ]d. at 2820-21.

In the few ywars since Casey was decided, several dtates have
enacted requlatlons on pre-viabllity abortzions, and the constituctionality
of sose these requlaticne has been challenged. Seg, ., Plapnned
Farsnshood v, Riller, 63 F.31d 1452 (8th Cir. 1995) (-t:?klng down parental
notifiecation provislens, crimlnal pravisione, and elwil penalty
provisions; upholding mandatory information requirements); 2

, 61 7.3d 1693 (10th Cir. 1995) (striking down ban on abortions
after 20 waaks, fetal exporimentation ban, and cholce of method
requirement; upholdisg vedical emargency excspticn): o W :

Oxd, v, Schafer, 18 F.3d S26 (8th Cir. 1994) (upholding zandatory
information requirement, 24-hour waiting pstiod, and medical smargancy
definition); Barmes v. Misgissgippl, 992 F.2d 1335 (Sth Cir.) (upholding
parsntal consent requirsaant and judiclal bypass maechanisa), £QK%. denied,
114 s.ct. 468 (1993); Bacnes Y. Koore, 970 P.2d 12 (Sth Cir.) (uphelding
informaticnal requirewent and 24-hour wvalting perlod), gert, denied, 112
S.Ct. 656 (1992)s Utah Wegen's Glindc, 10¢, v, Lagvitt, 844 F. Supp. 1482
(0. Utah 1994) (upholding 24-hour walting period and =medical emergency
excsprion); planneq Pagrenthood v. Keely, 804 F. Supp. 1210 (D. Ariz. 1992)
{atriking down medical ecargency doflnition, and definiticn of medical
procedurss with respect to an abortion).
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Over the course of six days of hearings, this Court has
heard testimony from a number of medical practitioners, each
expert in the field in vhich he or she taestified. This Court
believes that, regardless of the personal opinions of these
professionals, vhether pro-choice or pro-life, each testified,
not in accordance with those persconal opinions, but rather on
the basis of his or her medical opinien. so, too, has this
Court endeavored to put aside its personal opipion on the
issues herein, in order to render an opinion ;hich it baliaves
is mandated by the present state of the law.

This case presents a challenge to the constituticnality
©of House Bill 135, which was enacted by the Ohio Genaral
Assembly-'on August 16, 1995, and was to have become effective
on November 14, 1995. After hearing two days of testimony,

this Court granted a ten-day Temporary Restraining Order on

November 13, 1595, which was extended for an additional ten

daye, and was get to oxpira today, on Docember 13, 1995.
Following four additional days of testimony, the Court now
issues a preliminary iﬁjunction which enjoins enforcement of
the threa major portions of the Act: the ban on the use of the
Dilation and Extraction ("D&X") abortion procedure; the ban on
the parformance of post-viability abortions, and the viability
testing requirement. During the effective period of this
preliminary injunctioﬁ. no part of Rouse Bill 135 may be
enforced, as there is no part which appears to be either

constitutional, or severable, from the remainder of tha Act.
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Thia Act creates two separate bans, and a separate

i

requirement with regard to post-viability abortions. First,
the Act bans the use of the Dilation and Extracticn ("D&X™)

prccsdura2 in all abortions, including those performed bafore

viabillty. O.R.C. § 2919.15(B). Physicians who are
criminally prosecuted or sued civilly for violating this ban
may assert, as an arfirmative defense, that all other
available abortion procedures would pose a greater risk to the
health of the pregnant voman. § 2919.15(C); § 2307.81(C).
Second, the Act bans all pest-viability abortions, excapt
where necessary to prevent the pregnant weoman's death, or to
aveid a saerious risk of substantial and irrevaersible
impairment.to a major bodily function.® § 2919.17(A). TYor
purpores of-the pest-viability ban only, any unborn child of
at laast 24 weeks is presumed to be viable.® § 2919.17(C).
Third, the Act also imposes a viability testing requirement
before an abortion may be performed after the 22nd week of
pregnancy. § 2919.18. Unless a medical emergency exists, any

physician intending to perform a post-viability abortion must

2 The D&xX procedure ia defined as:

The tarmination ¢f & human pregmancy by purposely lnserting a
saction device into the skull of a fetus to remove the brain.
“Dilation and extractisa proceduzre® does not include either
tha suetion curettage procaedure of abortion or the asuction
aspiration procedura of abortion,

C.R.C. § 2919.15(A).

S

The determination that a post-viability abortion (6 nacessary must be
;f:fcfnsqggggf;#t:i.nnd in the exercise of reagonabla madical judgmant.
4

The gestational age (s calculated from tha first day of the last
manstrudl period of the pregnant woman. § 2919.16(B).

AD 72A
(Rev. /B
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meet several raquiraments.s The Act creates civil and

criminal liability for violations of the D&X ban or tha poet-

e et A TR T A AT e T T

viability ban, and criminal liability for viclations of the

viability testing req‘uirenant.6

Plaintiff Women's Medical Professional Corporation :
("WMPC®) operates clinics and provides abortien services in
Montgomery, Hamilton, and Summit Counties (Doc. #1, §5).
Plaintiff Haskall, a doctor affiliated with Plaintiff WMPC,

formerly performed abortions after the 24th week, but no

longar does &o; ha usas tha D&X procedure for abortions during
the 21st to 24th veek of gestation (Id., Y6). ©On October 27,
1995, Plaintiffe filed this suit for declaratory and
injunctive.relief from all provisions of the Act, on their own
behalf and on behalf eof their patienta. Plaintiffs allege
that this Act imposes an undue burden cn the rights of their

patients to choose an abortion, and, rfurther, that the Act's

® fhe following requirements apply to post-viability abortions: (1) the
physician must certlify the naceaaIcy of the adortion in writing, (2) a
saecond physician must eertify the necesesity of tha abortion in writing,
aftar reviewing the patient's madical records and tests, (3) the abortion
must be performed in & health care facility which has access teo necnatal
sorvicee for premature infantd, (4) the physician must choowse the abortion
method which provides the best cpportunity for the fatus to survive,
unless it would pose a slgnificantly greater riskx of deith %o the pregnant
womgn, or A serious risk of substantial and irreversible irpairment to a
major Podlily function, and (5) a second physicilan must be present at the
abortiem to care for the unborn human. O.R.C. § 2919.17(B)J(1l). These
conditicna need not e camplisd with Lf the physiclan daterminas, in good
faith and ia the exerciss of reascnable modical judgment, that a medical
smergency aexists and prevents compllance. § 2913.17(B)(2).

6 viclation of the viab{lity testing requirenant (s a fourth degree
misdomoanor. O.R.C. § 2619.18(B). Vioclation of elther the D&X ban or the
post-viabllity ban {s a fourth degree felony. ¢ 2919.15(D), S 2919.17(D).
A patient upon whom one Of thase procsdures L(§ performed or sttempted to
be performed ls not criminally liable. § 2519.15(X), § 2919.17(€). She
Bmay, however, sue withiao one yesr of the procedure or attempted procedure
for compensatory, panitive, and exemplary damages, as well as for costs
and attorneys fees. § 2307.%51(B), § 2307.52(B). Derivative clalse fer
relief msay alsc be brought, § 2306.11(D)(3)&(7).

AQ 72A
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provisions are unconstitutionally vague and fail to give

physicians fair varning as to what actions will incur criminal
and civil liability. Accerdingly, thaey seek to enjoin the Act
as a vioclation of Plaintiffs' rights to privacy, liberty, and
due process, as guaranteed by the Fourtsenth Amendment to the

United States Constitution.

I, Jurisdiction, Ripeness, §E§DQ1D9 EIQ)’EiDiIﬁ Iﬂjﬂﬂiﬁign
Standard

Before addressing the merits of Plaintiffu' request for a
preliminary injunction, this Court must address three issues
relating to its jurisdiction over this actien. First, bacause
thig cage invelves a challenge to the constitutionality of a
o state statute under the United States Constitution, fedaeral
question jurisdiction is proper under 28 U.s.c. § 1331.
sSecond, even though Plaintiff Haskell has not yet baan
prosecuted for violating the Act, this case is ripe for
deciasion because a doctor facing criminal pannltienﬂfar
Performing abortions may sue for pre-enforcement review of the
Televant statute. Doe v. Eolton, 410 U.S. 179, 188 (1973).

Inird, Plaintiff Haskell has the necessary standing to
raise both his own rights and the rights of his patients.
Because Plaintiff Haskell has asserted that he intends to
continue performing the D&X procedure after this law takes
effect, he is at direct risk of prosecution, and has standing
to seek pre-enforcement reviev of this statute. Pge, 410 U.sS.
at 188. Given the close relationship between Plaintiff

Haakell and his patients, and given the obstacles which

-6-

- vt
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prevent pregnant women from challenging this statute,
including a desire for privacy and the imminent mootness of
their claims, he may also assert third-party standing and
raise the riéhts of his patients. Sipagleton v. Wulff, 428
U.S. 106 (1976) (plurality opinicn) (allcwing two doctors to
sue for declaratory and injunctive relief from state statute
taking away Medicaid funding for abortions), gcited with
approval in Planned Ea;gﬁthggﬁ Ass'n v. Cincinnati, 822 F.a2d

1390, 1396 (6th Cir. 1987). It is also notewgrthy that in

ed ey, 112 S.Ct. 2791 (1992), an action
for declaratory and injunctive relief from a state statute
restricting the right to abortion was brought by similar
plaintiffs: abortion clinics and a doctor. Based on the
foregoing authority, Plaintiff Haskell has.standing to bring
this action, and to assert both his own rights and the rights
of his patients. Although Defendants have argued that the
Plaintiff must show that a particular woman will be impacted
by the Act in order to have standing to raise her rights, this
Court agrees with Plaintiff Haskell's argument that such a
showing is unnecessary. It is sufficient that Plaintiff
Haskell has alleged that he regularly has patients upon whom
he performs the procedure, and that he will have such in the

future.7

“7 In addition, this Court notas that one such patisnt, Jane Doe Number 2,
testified in this hearing after her abortion was performed by Dr. Haskell
on Noveambar 30, 1995--two weeks 3after the Act was to have taken effect.
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Plaintiff Haskell also has standing to challenge the
provisions of the Act which ban post-viability abortiens,
codified at O0.R.C. § 2919.17, and the viability testing

requirement in O.R.C. § 2919.138. Defendants have arqgued that

he lacks standing to challenge these provisicns, because he
only performs the D&X procedure up through the 24th week of
pregnancy (Defendant's Kezorandum in Opposition, Doc. #11,
p.27, 34). The ban on post-viability abortions, however,
imposes a rebuttable presumption of viabilityxat 24 weeks,
O.R.C. § 2919.17(C), whi?h will apply to Plaintiff Haskell.
If, in certain cases, he is unable to rebut the presumption of
viability, the remaining provisions relating to the ban on
post-viability abortions will also apply to him. In addition,
Plaintiff Haskell will have to satisfy the:viability testing
requirement for any patients he treats who are in or beyond
their twenty-second week of pregnancy. Therefore, Plaintiff
Haskell also has standing to challenge these provisions of
House Bill 135.

Plaintiff WMPC sues on behalf of its physicians who are
employed at its various affiliated locations, and on behalf of
vomen who receive medical services, including abortions, at
these locations. This Court does not now reach the issue of
whether Plaintiff wWXPC has standing to bring this action, due

to an inadequately dévelopad factual record.® This issue need’

8 yor example, although Plaintiff WXPC has assarted that it has standing
because it will incur civil liability under the Act, this Court doés not
now have facts sufficient to conclude that Plaintiff WKPC may be civilly

liable.

AQ 72A
Rav ARN
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not be reached at this time, because Plaintiff Haskell's
standing is sufficient to allow this action to go forward.
Accordingly, the remainder of this opinion will use
"Plaintiff™ in the singular, in reference to Plaintifg
Haskell. This Court now turns to the nerits of Plaintiff's
Motion for a Preliminary Injunction.

wWhen considering whether 2 prelizinary injunction is
proper, this Court must consider four factors: (1) the
substantial likelihood of the Plaintiff's sucééss on the
merits; (2) whether the ;njunction will save the Plaintiff's
patients from irreparable injury; (3) whether the injunction
would harm others;9 and (4) whether the public interest would
be served by issuance of the injunction. International
Longshoremen's Ass'n v. Norfolk Southern Corp., 927 F.2d 500,
903 (6th Cir. 1991), cert. denied, 112 s.Ct. 63 (citing In re

Delorean Motor Co,, 755 F.2d 1223, 1228 (6éth Cir. 198S)).

This Court need not conclude that all four factors support its

decision. GChrysler Corp. v, Franklin Mint Corp., 1994 U.S.
App. LEXIS 18389, at *4 (6th Cir. 1994). Rather than being

"rigid and unbending requirements® that must be satisfied,
these factors are intended to guide this Court's discretion in
balancing the equities. In re Eagle-Picher Industries, Inc.,
963 F.2d 855, 859 (6th Cir. 1992). For example, the degree of

likelihood of success which is required tc issue a preliminary

E This third prong is also construed as a °*balancing of equities”; to wit,
whether the harm which would be suffered by the Plaintiff if the
injunction were not granted, cutweighs the harm which would be suffered by
the Defendant {f the lnjunction were to ba granted.




B
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‘woman's right to an abortion, or jeopardizes the pregnant

injunction may vary according to the strength of the other
factors. In re Delorean ¥otor ¢€o., 7355 F.2d at 1229. This
Court must make specific findings as to each of these factors,

unless fewer are dispositive of the issue. Interpational

Longshoreman's Ass'n, 927 F.2d at 903.
. ! iff's Sudb i ho
Merixs
Plaintiff has asserted a nuzber of arguments attacking
the constitutionality of the D&X ban, the poéé—viability ban,
and the viability testing requirement. Many of these
arguments can be divided into two categories: first, those

that assert that the Act either imposes an undue burden on a

woman's health, and is thus unconstitutioqal under Casey;
second, those that assert that the Act is unconstitutionally
vague. Before addressing these arguments, this Court will
briefly set forth the relevant law to be applied to each of
these categories. This Court will then consider each of the

three challenged statutory provisions in turn.

engi £ Re ons

1. The Substantive law

In Planned Parenthood v. Casey, a plurality of the
Supreme Court held that viability marks the peint at which the

State's interest in protecting the potential life of the fetus

outweighs the pregnant woman's liberty interest in having an

e
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life or health is at risk. 112 S.Ct. at 2816-17, 2819-2821.
Before viability, states may not enact regqulations which have
“the purpose or effect of placing a substantial obstacle in
the.path-of a woman seeking an abortien....™ 112 S.Ct. at
2820. Such regulations constitute an “undue burden™ on a
pregnant woman's right to have an abortion, and are an
unconstitutional violation of her liberty interest, as
guaranteed by the Fourteenth Amendzent to the United States
Constitution. Id. at 2819. After viability, however, the
State may regqulate and proscribe abortions "except where it is
necessary, in appropriate medical judgment, for the
preservation of the life or health of the mother."”™ Id. at
2821. Therefore, vhereas regulations which affect pre-
viability abortions are subject to an undue burden analysis,
regulations which apply only to post-viability abortions are
presumptively valid, unless they have an adverse impact on the
life or health of the pregnant woman.

It has been suggested that "strict scrutiny" should be
applied to the medical necessity exception to the ban ﬁn post-
viability abortions, codified at O.R.C. § 2919.17(a)(1).*° 1In
the opinion of this Court, a strict scrutiny approach would be
improper in this specific situation, because it might allow a
state, in some circumstances, to proscribe a post-viability

abortion even where such an abortion is necessary to preserve

& Quite odviously, such a lavel of scrutiny cannot be applied to the ban
itself, for Cae9y instructs us that a state may ban adortions after
viability, unless an abortion is necessary, in the appropriate medical
judgmant, to preserve the life or health of the mother.

= T3 =




the life or health of the mother. For example, ih a situation
where the mother is terminally ill, arnd is only expected to
live for a maximum of six months following the post-viability
abortion- that saves her life, a state z=ight attempt to argue
that its interest in the fetus's life was actually meore
compelling than the mother's coapelling interest in her own
life, and that this interest should allow it to forbid an
abortion in that circumstancae.

This would force courts to decide when, ;nd under what
circumstances, an unborn child's life becomes more important,
and more worthy of protection, than the life of its mother. In
the opinion of this Court, this inquiry ;s beyond the realm of
legal jurisprudence, and nust be left to the discretion of the

individuals- involved. Neither the legislature, nor the

" courts, has either the legal or the =moral authority to balance

the interests and the lives involved, and to make this
decision.

Thareforc,lthis Court holds that although a state may ban
most abortiong subsequent to viability, it may not take away a
pregnant wvoman's right, as recognized in Gasey, to have a
post-viability abortion which is necessary to preserve her
life or Maalth. A strict scrutiny analysis could have the
effect of narrowing this exception, and should not be applied.
Instead, any regulation which impinges upon or narrows this

exception, must be declared to be unconstitutional.
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Requlations

There is some dispute as to the proper showing which
Plaintiff must make in order to succeed in bringing this
facial challenge.11 Before the Supreaze Court's decision in
Casey, a plaintiff bringing a facial crhallenge to a statute
imposing restrictions on abortion faced the difficult burden

of establishing "that no set of circumstances exists under

which the Act would be valid.® United States v, Salerno, 481
U.S. 739, 745 (1987), followed by Rust v, Sulljvan, 500 U.S.

173, 183 (1991) (applying Salerno to facial challenge to
regulations prohibiting facilities which receive federal funds

from counseling, referring, or advocating abortion as a method

of family .planning); Qhio v. AXron Center for Reproductive
Health, 497-U.S. 502, 514 (1990) (applying'Salerno to facial
challenge to judicial bypass procedure for minors seeking
abortions); cited in Webster v, Reproductjive Health Services,
492 U.S. 490, 524 (O'Connor, J., concurring) (applying Salerno

to facial challenge to state law prohibiting use of public

11 The difference between challenging a statute "on its face,” as in this
case, or in challenging it "as applied,® was recently explained by Justice
Scalia:

Statutes are ordinarily challenged ... "as applied”--that is,
the plaintiff contends that application of the statute in the
pesrticular coantext in which be has acted, or in which be
proposes te act, would be unconstitutional. The practical
effect of holding a statute unconstitutional "as applied” is
to prevent its future application in a similar context, but
pot to render it utterly incperative. To achlieve the latter
result, the plaintiff must succeed in challenging the statute

“on its face."

, 113 8.Ct. 633 (1992)
(Scalia, J., dissenting from denial of ¢gr%.)- In the instant case,
Plaintiff Haskell seeks to have the entirety of House Bill 135 declared
unconstitutional, and not only as it applies to his particular situation.
Thus, be is bringing a facial challenge to the statute.
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facilities to perform abortions except where necessary to save
the mother's life). 1In Casey, however, the plurality employed
a more relaxed standard in striking down the Pennsylvania
spousal notification provision: the law vas held to be invalid
because "in a large fraction of the cases in which [it] is
relevant, it will operate as a substantial obstacle to a
woman's choice to undergo an abortion.® 112 S.Ct. at 2830.
Moreover, when examining the informed consent provision, the
plurality specifically afamined the record, aad the facts
contained therein, which related to the application of the
challenged provision to specific persons and in specific
circumstances. JId, at 2825-31. This appeared to signal a new
approach to evaluating facial challenges to pre-viability
abortion regulations.

Since Casey, a split has developed among the Circuits as
to wvhether the {agey approach has replaced the Salerno
standard. The Third and Eighth Circuits, joined by district

“.courts in the Seventh (Indiana) and Tenth Circuits (Utah),

have concluded that Casey did replace Salerng. Planned
parenthood. Sioux Falls Clinic v. Miller, 63 F.3d 1452, 1458

(8th Cir. 1995) ("we choose to follow what the Supreme Court

actually did ... and apply the undue burden test"); Casey V.

Planned Parenthood, 14 F.3d 848, 863 n.21 (3rd Cir. 1994)

("the Court has... set a new standard for facial challenges to

pre-viability abortion laws®"); A Woman's Choice-East Side

Women's Clinic v. Newman, Cause No. IP 95-1148-C H/G, at 19-20

(S.0. Ind. 1995) (memorandum opinion on motion for preliminary

w Y -
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injunction) (“this court believes that Casey effectively
displaced Salerno's application to abortion laws"); Utah
Women's Clinic v. Leavitt, 844 F. Supp. 1482, 1489 (D. Utah

1994) ("to bring a facial challenge in good faith, one must
reasonably beliaeve that the statute is incapable of being

appliad constituticonally in a large fraction of the cases in

‘which it is relevant."). The Pifth Circuit has disagreed, and

continues to apply the galerno standard when evaluating

restrictions on abortion. Barnes v. Mcore, 570 F.2d 12, 14

n.2 (5th Cir. 1992) ("ve do not interpret Casey as having
overruled, syb silentio, longstanding Supreme Court precedent
governing challenges to the facial constitutionality of

statutes").

The Supreme Court, itself, appears to.be split on this

issue. Compare Farge Women' Health Org, v, Schafer, 113 S.Ct.

1668 (1993) (O'Connor, concurring with denial of application
for stay and injunction) (stating that the Casey approach
should be followed by lower courts),lgi;h Ada v, Guam Society
of Obstetricians and Gynecologists, 113 S.Ct. 633 (1992)

(Scalia, dissenting from denial of petition for writ of

certiorari) (stating that Court did not change the Salerne

- standard in Casey).

Not surprisingly, whereas Plaintiff has urged this Court
to adopt the Casey approach, Defendants have vigorously argued
that the Salerng standard should be employed. Because the

Sixth Circuit is silent on the issue of whether Salerne should

_15—
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apply to pre-viability abortion regulations, it is a matter of
first impression in this Circuit.

This Court concludes that for purgposes of evaluating the

ban on the D&X procedure, which {s used in the weeks preceding
viability, this Court will follow the approach actually
undertaken in Cagey, and exmployed by courts in the Third,
Seventh, Eighth, and Tenth Circuits, and ask whether, "in a
large fraction of the cases in which [the bén} is relevant, it
will operate ag a substantial obstacle to a w;ﬁan's choice to
undergo an abortion.™ This Court zakes this decision for two
reasons. First, because Cagey did not fequire that every
married woman be subject to physical abuse in striking down
the spousal notification requirement, the plaintiffs in that
case did not have ﬁo show that "no set of circumstances exist
under wvhich the law would be invalid® in order to successfully
challenge it. Second, it seems that it would be impossible,
as a practical matter, to evaluate whether a regulation will
create an undue burden on the right to an abortion, without
examining specific facts in the record, and evaluating the
likely impact that a regulation will have on the specific
group'ot wvomen who are affected by it. For these reasons,
this Court declines to apply Salerno to the challenged pre-
viability regulations in this case.

Although this Court has concluded that it will not apply
Salerno to the pre-viability regulations in House Bill 135,
the issue of whether Salerno should apply to the post-

viability regulations in House Bill 135 is a separate issue.
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unconstitutionally threaten the life or health of even a few
pregnant women. The Court so holds for three reasons. First,
the cases which have applied Salerno have not involved laws
which threaten to inflict, unconstitutionally, such severe and

14 Second, because the Supreme Court

irreparable harm.
signalled in Casey that an unconstitutional infringezent of
the liberty interasts of some, but not all, pregnant women, is
sufficient to justify application of a lesser standard wvhere a
pre-viability abortion is concerned, there is ho reason why
the Court would not sinflarly apply a lesser standard where a
law threatens to deprive some, but not all, pregnant women of
their greater constitutional interest in their own life and
health. Finally, and most importantly, it would be
unconscionable to hold that a Pregnant woman--or her estate--
may not challenge a post-viability regulation until after she

is unconstitutionally deprived of her life or health.

Therefore, this Court will allow Plaintiff to facially

challenge this post-viability ban, even though he has not

'shown that "no set of circumstances® exists under which the

ban wvould be valid.

3 In RR4L, the Court applied Silerno to a facial challenge to regulations
which restrictsd the ability of facilities receiving Title X funding to
counsel, make referrals, or advocate, abortion. 500 U.S. at 183. 1In

$ + Plaintiffs brought a facial
challenge to a parental notification statute; in considering the judicial
bypass procedurs, the Court applied Salerno, rejecting arguments that the
procedure’'s time requirements might be construed as "business days”
instead of "calender days,* and reasoning that the statute should not be
invalidated "based on a worst-case analysis that Bay Dever occur." 502
U.S. at 514. Pinally, in Webster, Justice O'Coancr stated that Salerne
should apply to a Missouri provision that prohibited the use of public
facilitias to perform abortions not nacesgary to save the life of the
mother. 490 U.S. at 523.

- 18 -




For purposes of evaluating the ban on post-viabjlity
abortions, therefore, this Court zust likewise consider
whether it is bound to apply the more restrictive Salerno
standard,}z

Whether the gSalerneo standard for facial challenges should
apply to post-viability regulations appears to be an issue of
first impression before this, or any, Court. gCasey is not
dispositive, because the épproach_in that case is specifically
designed to evaluate whether a law restricting access to pre-
viability abortions would impose an "undue burden® on a large
fraction of the relevant populaticn; it does pot evaluate
whether a law restricting access to post-viability abortions
is invalid_simply because it may jeopardize the life or health
of a fewl(ég many) pregnant women who need:such an abortion.
Indeed, none of the cases cited above whicﬁ followed the new
Cagey approach involved restrictions on post-viability
abortions. Thus, this appecars to be an issue of first
impression in this, or any, Court. ’

After careful consideration of the interests involved,

this Court concludes that the Salerng requirement that the

plaintiff aust shov that "no set of circumstances exists under
wvhich the law would de valid, ™ should not apply to facial

challenges to post-viability abortion regulations which may

12 Defendants have argued, for example, that the testimony given by Jane
Doe Number One and Jane Doe Number Two--both of whoa would have been
adversely affected by this ban on post-viability abortions--should be
disregarded by this Court, because Salerng requires that the law be
unconstitutional in al] of its applications, rather than in a few or many
situations. Because this (s a facial challenge, Defendants argue, such
testimony as to how the law may affect specific individuals is irrelevant.
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B, Standard for Vagueness Challendges

In addition to arguing that this Act is unconstituticnal
under Cagey, Plaintiff argues that the Act is
unconstitutionally vague. When determining whether a statute
or regulation {s gufficiently vague so as to violate due
process, there are several relevant considerations. A statute
or regulation may be vague if it fails to give fair warning as
to what conduct is prohibited. Graymed v, City of Rockford,
408 U.S. 104, 108 (1972) ("we insist that lavs give the person
of ordinary intelligence a reasonable opportunity to know what
is prohibited, so that he may act accordingly®), gcited in
Fleming v. Unijted States Dept, of Agrjculture, 713 F.2d 179,
184 (6th 9;:. 1983). A statute or regulation may also be
vague if it is subject to arbitrary and discriminatory
enforcement, due to a failure to provide explicit standards
for those who apply the law. Id. Finally, the lack of a pens
rea requirement in a statute vhich imposes criminal liability
may indicate that the statute is unconstitutionally vague.
¢olantti v, Franklin, 439 U.S. 379, 395 (1979) ("Because of
the absence of a scienter requirezent ih the provisioen
directing the physician to determine whether the fetus is or
may be viable, the statute is little more than 'a trap for
those wvho act in good faith.'®). |

A vague law is especially problematic in two situations.
First, its potential to cause citizens to "'steer far wider of

the unlawful zone' ... than if the boundaries of the forbidden
areas were clearly marked," Id., (quoting Baggett v, Bullitt,

_19-




377 U.S. 360, 372 (1964)), is of particular dcncefh:where the
exercise of constitutionally protected rights may be inhibited
or 'chilled._' _gglgy;;i v, Franklin, 439 U.S. 379, 391 (1979)
(applying to the right to an abortion); Egggg;;,'377 U.8. at
372 (applying to First Azendment rights). Secend, a vague law
which provides for criainal penalties 1s Troubling because of
the severe consequences ﬁhich may result froa violating the
law. s v {ps E : Covy
45% U.S. 489, 498-99 (1%82). When determinind whether a law
is void for vagqueness, this Court must examine the challenged

lav in light of all of the above considerations.

This Court now turns to Plaintiff's arguments challenging
the constitutionality of the D&X ban, the post-viability ban,
and the viability testing requirement, for purposes of gauging
whether the likelihood of Plaintiff's success on the merits of

these arguments is substantial.

& re
e , = &

Bouse Bill 135 bans the performance or attempted
performance of any abortion, pre-viability or post-viability,
by use of tha Dilation and Extraction ("D&X") procedure, which
is defined as follows:

(T]he termination of a human pregnancy by purpeosely

inserting a suction device into the skull of a fetus

to remove the brain. 'Dilation and extraction
procedure' does not include either the suction
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curettage procedure of abortion or the suction

aspiration procedure of abortion.
O.R.C. § 2919.15(A). Plaintiff argues that this definition is
unconstitutionally vague, because it does not adequately
distinguish the D&X procedure from a different pfocedure known
as the Dilation and Evacuation ("D&E") procedure. Plaintiff
further argues that this vagueness will chill physicians fro=x
‘performing abortions by use of the D& zethod, which is the
most common method used in the early %c mid-second trimester.
Defendants dispute this, ?rquing that the definition does not
include or describe the D&E procedure, and so is not vague;
further, Defendants argue that the D&E érocedure ig included

in the definition of suction curettage, and so is excepted

from the ban.

In order to address this vagueness argument, it is
necessary to define and describe the various methods of
abortion, based on the testimony in this case. When the
procedures are described in detail, it becomes apparent that
the statutory definition of the Dilation and Extraction
procedure could be construed to include the more widespread
Dilaticon and Evaduation ("D&E") procedure. It also becomes
apparent that the D&E method is pot included in any definition
of suction curettage: although a D&E procedure does include
suction curettage, it also includes additional steps, such as
dismemberment, and additional instru=ments, such és forceps.
Furthermore, suction curettage is a first-trimester procedure,

whereas D&E is a second-trimester procedure. Accordingly,

- 21 -




Plaintiff has demonstrated-a substantial likelihood of Success
of showing that the definition of a D&X procedure is

unconstitutionally vague.

nc irat
Suction curettage and suction aspiration (alse known as

vacuum aspiration) are common methods of first-trimester

'abortions, and the terms'are used interchangeably (Tr., 12/6,

at 13, 115).14 In a suction curettage procedure, the doctor
mechanically dilates the opening to the uterus by the use of
metal rods, inserts a vacuum apparatus into the uterus, and
removes the products of conception by the use of negative
suction (Tr., 12/5, at 33). There is no need to dilate the
patient'é-cgrvix in the days before the procedure is performed
(Ids) s Sucéion curettage/aspiration can sﬁmetimes be
performed up to the 15th week of pregnancy, but is typically a
first-trimester procedure (Id.). Approximately ninety-five
percent of the abortions which are performed in this country

are performed during the first fifteen weeks of pregnancy15

(Tr., 12/6, at 13).

4 The transcripts of the hearing testimony are, for the most part,
pPaginated separately for each day of testimony. Therefore, when referring
tOo transcript testmony throughout this opinion, this Court will indicate
the date of the transcript, as woll as the page on which the specific
reference may be found.

i3 The testimony indicates that some wooen who seek abortions in their
second trimester are victims of rape or incest, and may have been
psychologically unable to face their pregnancies at an earlier time (Tr.,
11/8, at 27). Other women who seek abortions in the second trimester do
%0 because it is only then that they discover that their fetus has
developed severe anocmalies, l.s., physical defects that call into question
the ability of the fetus, once carried to term, to survive (Tr., 12/S, at
103-08). -

14 |
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b, Dilation & Evacuation (D&E)

In the second trimester, the fetus becomes too large to
remove by use of suction curettage (Tr., 12/5, at 33-34). At
that point, the most common abortion method is a Dilation and
Evacuation (D&E) procedure; indeed, it {s the only procedure
which can be used from the thirteenth to sixteenth weeks of
pregnancy (Tr., 11/8, at 51). 1Instead of using zetal rods to
dilate the cervix over a short period of tize, the doctor
ingerts laminaria into the cervix during the one-to-two day

period prior to the proceéure, in order to slowly dilate the
cervix. Then, a suction curette with a larger diameter is
placed through the cervix, and the doctor removes some, or
all, of thg fetal tissue.

Frequently, however, the torso and thg head cannot be
removed in this manner (Tr., 12/S, at 35). The procedure
typically results, therefore, in a dismeaberment of the fetus,
beginning with the extrexmities. This dismemberment is
accomplished both by use of the suction curettage, and by the
usa'or forceps (Id.). |

Removing the head of the fetus from the uterus is
typically the most difficult part of the D&E procedure, in
part because the head is often too large to fit through the
partially dilated cervix. It is important to remove the head
as quickly as possible, because fetal neurclogic tissue can

" negatively affect the mother's ability to clot, and lead to

greater bleeding (Tr., 12/6, at 32). Physicians have

.
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developed different methods of decocpressing the head, in
order to remove it.

Dr. Anthony levatino testified that when he performed DaZ
abortions, he preferred to grasp the fetal head with a claxp,
crush it, and remove it in pieces along with the skull
contents (Tr., 12/7, at 190). Because he decompressed the
skull by crushing it, he found it unnecessary to decompress
the skull by purpcsely iﬁserting a suction device inteo the
skull and removing some of its contents (Id. at 192).

Dr. Paula Hillard testified that when the skull is too
large to remove intact, she grasps thé skull and suctions out
its contents with a cannula--which may enter the skull--in
order to decompress it and facilitate its removal (Tr., 11/8,
at 77). -Spg has never performed the procegure utilized by Dr.
Haskell (Id., at 49).

Dr. Doe Number One testified that because the use of
forceps can cause trauma to the mother's uterus, his
preference is to collapse the head by the use of suction,
prior to its removal. By making a szall incision at the base
of the skull and inserting a suction device into the brain--
wvhile the head is still vithin the uterus, and no longer
attached to the body--he can collapse the head and easily
repove it, without the use of forceps (Tr., 12/5, at 43).
This method decreases injury to the cervix and uterus, and
reduces operating room time, blood loss, and anesthesia time

(Id. at 44). Dr. Doe describes his procedure as a D&E, and
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performed from 15 to 13 weeks. Althcugh he does not always
collapse the head in this fashion, Dr. Dce Number One
testified that the two procedures--D&E with collapse, and D&E
without collapse--are on a continuua (Jd., at 72). He has
never performed the procedure utilized by Dr. Haskell (Id. at
84).

Dr. Mary Campbell has not performed second-trimester
abortions, but has read about and observed various second-
trimester.mathods, in preparation for setting up a second-
trimester practice at her clinic. 1In describing the D&E
procedure, she testified that the fetal skull is generally not
intact following dismemberment of the body--the jaw is often
removed g%ph the neck=--and "the edges of the fetal skull are

~sharp enough to lacerate the maternal uterine (blood]
vessels..." (Tr., 12/6, at 35). The goal is therefore to
place the suction cannula into the skull in order to remove

its contents and make it smaller, thereby allowing it to be

removed intact, in order to minimize lacerations (JId. at 33).
In addition, removing the head intact is advantageous because
it ensures that no parts of the skull are left behind in the
woman's uterus (Id. at 35).

Dr. Harlan Giles, who performs D&E abortions up to the
twentieth wveek of pregnancy, testified that he had never seen
an instance in which the fetal head was too large to be
rexoved without being crushed or somehow decompressed, but he
admitted that such an occurrence was possible (Tr., 11/13, at

269-70; Tr., 12/8, at 41).

- 25 -
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The D&E procedure appears to be preferable to other

available procedures before the twentieth week; at thirteen to
gixteen weeks, it is the only available procedure. The main
alternative to a D&E procedure after sixteen weeks is an
induction or instillation methoed, which involves either the
injection of saline, urea, or prostaglardins into the amniotic
cavity, or, the insertion of vaginal prostaglandin
suppositories. These procedures result in labor, and are
further described below. The D&E procedure appears to be less
painful for the mother than induction procedures, because it
does not require laﬁor, and because the cervix is dilated
slowly with laminaria rather than being dilated more
forcefully by uterine contractions. 1In addition, the D&E
proceduré‘takes less tize, generally between ten and twenty
minutes, as opposed to twelve to thirty-six hours. Because
the uterus is not under pressure over a long period of time,
there is less of a risk of forcing fluids or fetal proteins
into the maternal circulation (Tr., 12/6, at 31). Finally,
there is a reduced risk of retained products of conception,
infection, hn:orfhaqa, and cervical injury (Id, at 39).
Although the D&E procedure appears to have a lower rate
of complications than other methods of abortion in the early
to mid-second trimester, it can be equally risky at later
periods, when the fetus is larger. One serious complication
of later D&Es is caused by the use of forceps, which results

in uterine and cervical injuries, and increased blood loss

(Tr., 12/5, at 41).
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¢, Rilation and Extraction (DaX)

In this section, the Court will decscribe Dr. Haskell's
specific method of abortion, which has teen described by
various parties as either an "“intact D&Z," a "brain suction
procedure,™ or a "Dilation #nd Extraction™ procedure. It is
typically used late in the second trimester, from twenty to
twenty-four weeks. '

Plaintiff Haskell described his procedure in a paper
presented at the National Abortion Federation Conference in
1992 (Defendant's Exhibit A). The following description is
taken from that paper.

On the first and second days of the procedure, Dr.
Haskell inserts dilators into the patient's cervix. On the
third daf,_;he dilators are removed and tbg patient's

6

membranes are ruptured.1 Then, with the guidance of

ultrasound, Haskell inserts forceps into the uterus, grasps a
lower extremity, and pulls it into.the vagina. With his
fingers, Haskelllthen delivers the other lowver extremity, the
torso, shoulders, and the upper extremities. The skull, which

is too big to be delivered, lodges in the internal cervical

os.” Haskell uges his fingers to push the anterior cervical

16 Defendants pointed out that, in the videotape in which Dr. Haskell
demonstrates the procedure (Defendant's Exhibit R), the patient's
membranes had ruptursd (her “water had broken®) prior to the procedure, on
the very first day. Although this fact might be relevant if this were a
medical malpractice action brought by that particular patient, it is not
relevant to the issue of whether the D&X procedure is generally safe for
the mother's health.

17 Although Dr. Haskell does not state in his paper that he cuts the
umbllical cord prior to penetrating the base of the skull with scissors,

‘he testified that he routinely cuts the cord, and he did so on the

L o
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1ip out of the way, then presses & pPair of scissors against
the base of the fetal skull. He then forces the scissors into
the base of the skull, spreads them to enlarge the opening,

\;enoves the scissors, inserts a suction catheter, and
evacuates the skull contents. With the head decompressed, he
then removes the fetus completely froz the patient.

The primary distinction between this D&X procedure and
the D&E procedure previously descrilred appears to be that,
whereas the D&E procedure results in dismeaberzent and piece-
by-piece removal of the fetus froam the uterus--and, possibly,
in removal of portions of the skull contents by the use of
suction after the skull is crushed with forceps or otherwise
invaded, apd before the head is placed next to the opening to
the uterus--the D&X proceduré results in a;fetus which is
removed basically intact except for portions of the skull
contents, which are suctioned out after the head is placed
next to the opening to the uterus (and after the rest of the
fetus is removed froz the uterus), and before the fetus is
fully removed from the mother's body.18 The hallmark of the
D&X procedure, therefore, is that the fetus is removed intact,
rather than being dismembered prior to removal, as is done in

a D&E procedure. In both procedures, the head usually must be

minutes for the fetus to die, following the cutting of the umbilical cord,
and that, on the videctape, Haskell waited only thirty seconds froa the
time he cut the cord to the time he inserted the sciesors, this Court also
notes that the fetus in the videotape appeared to be dead at the beginning
of tha procedure.

18 7¢ the skull could not be decompressed by suctioning out part of the
contents, and yet was too big to pass through the cervix, it apparently
would have to be crushed in order to remove it.
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. decompressed, either by crushing the skull, or by invading the

skull and suctioning cut its contents. In the D&X procedure,
the suctioning is purposeful; in a D&t procedure, the suction
may either be purposeful, or, given the inability to clearly
see the fetus, even with ultrasocund, and the consequent
difficulty of knowing whether the surgical instrument is in,
or simply near, the skull, it may be accidental.

The testimony indicaéas that the D&X procedure may be
considered to be a variant of the D&E techniqﬁe.19 Indeed,
doctors who use the procedure may not know which procedure
they will perform until they encounter particular surgical
variables and circumstances after they begin the procedure to
terminate the pregnancy.zo The doctor may intend to do a D&X

in cases vhere the patient has requested an intact fetus for

" The testimony indicates that each physicilan's surgical procedures may
differ froa similar proceduraes used by other physicians (Tr., 12/6, at
103). 1Indeed, physiclans experiment with and develop their own variants
of surgical techniques, and then use them, even if those variants are not
specifically approved in a1 peer review journal (]d, at 104).

In this case, Dr. John Doe Number One testified that he develcped a
procedure which is similar to Rasksll's D&X procedure for use in his D&B
procedures at fifteen to eighteen weeks: after the extremities of the
fetus are dismembered and removed, he collapses the head by making an
incision and then using suction to deccapress the skull, instead of
crushing it with forceps, so that he can remove %he skull intact (Tr.,
12/%, at 42-44). Dr. John Doe Numder Two, who uses Hasksll's D&X
procedure ia situations where an intact fetus is requested, or if the
fetus is Breech (feet first), testified that he considers the D&X
procedure to be a modification of the D&F procedure (Tr., 12/6, at 47-48).

20 Dr. Doe Fumder Two testified, for exacple, that he uses the D&X
procedure in the specific circuastarce when the fetus is "double footling
breach® and comes out feet first, resulting in a trapped head. At that
point, he has "no rooca to work® because the head is trapped in the lower
uterine segment, and must try to finish the procedure as qulckly as
possible to lower thae risks to the mother. In that circumetance, the D&X
procedure (s the safest and fastest method. If he were prohibited froa
suctioning out the skull contents tc decczpress the heac, he would have to
dismember the head from the body, push the detached head back up into the
uterus, crush the skull with the appropriate instruments, and then remove
it in pleces (Tr.. 12/7. at 76).

4
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purposes of qenetic testing, or, perhaps, vhere a patient has
a history of Cesaroan sections and a uterine scar, and thus is
more vulnerable to uterine injury (Tr., 12/7, at 89).

Based on the testimony of various physicians, this Court
further finds that in both the D&E and the D&X procedures, a
suction device may be purposely inserted into the skull in
order to remove the skull contents, to accomplish the goal of

decompressing the fetal head, thereby facilitating its removal
%rom the woman's body. Because the statutory'aefinition of
the prohibited "Dilation ;nd Extraction Procedure® thereby
appears to encompass the purportedly allowable D&E procedure
as wvell, Plaintiff has demonstrated a substantial likelihood
of success of showing that this definition is
unconstitutionally vague, as it does not provide physicians
with fair warning as to what conduct is permitted, and as to
what conduct will expose them to criminal and civil
liability.??

y conmtitutisnai] § Garerilie: dire ol Kokl
Procedyre at Issue

As far as this Court is awvare, cnly one case has
considered the propriety of a ban on a specific abortion

procedure. In a ¥ i i v , 428

U.S. 52 (1976), the Supreme Court struck down a ban on the

21 In addition, this Court notes that Rouse Bill 13% bdans not only the
performance of D&X adbortions, but also the gttempied performance of D&X
abortions. Given this Court's finding that the D&X procedure is on a
continuum with the D&E procedure, this phrase adde confusion as to when a
doctor, who is performing a D&E abortion, attempts to perform a D&X, and
thus incurs criminal and civil liability.
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saecond-trimester abortion method ©f saline amniocentisis. The
Court reasoned that, because the methed was commonly used and
was safer than other available methods, it failed to serve the
stated purpose of protecting maternal health. The Court
concluded that, given that there were no safe, available
alternatives to the banned method, the ban waa ™an
unreasonable or arbitrary regulation desigred to inhibit, arnd
having the effect of inhibiting, the vast majority" of second
trimester abortions. Accordingly the ban was-held to be
unconstitutional. Id. aé 75-79.

The reasoning in Danforth suggests that a state may act
to prohibit a method of abortion, if there are safe and
available alternatives. This reading comperts with Casey,
which diéfapas that if a ban on a specific method were to
place a suﬁétantial obstacle in the path of a woman seeking a
pre-viability abortion--for example, if there were no safe and
available alternative method of abortion--the ban would be an
undue burden and therefore unconstitutional. The issue before
this Court, therefore, is whether, in Ohio, there are safe and
available alternatives to the D&X procedure, which is
typically performed curing the twentieth to twenty-fourth
weeks of pregnancy, such that there would be no undue burden

if the procedure were banned.

2., D&E Procedure
Due to the larger size of the fetus in the mid to late-

second trimester, when the fetus is not necessarily viable,
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the D&E 18 no longer the procedure of choice to perform an
abortion.?? Therefore, in considering the safest method of
abortion at this stage of pregnancy, this Court will compare
the D&X procedure--which is typically perfermed from the
twentieth to the twenty-fourth weeks of pregnancy=--to other

available procedures.

/

k. Instillation/Induction Procedures

The main alternative to the D&X procedure, in the late
second trimester, is the use of an induction method of
abortion. Induction methods are also known as "instillation”
methods. In one type of induction method, the physician
injects some substance--typically saline, or a combination of
a prostaglandin and urea--into the amniotic cavity of the
woman. In another type, the physician places prostaglandin
suppositories into the patient'’s vagina. In both cases, the
end result is labor: the substances cause the uterus to
contract, resulting in the eventual expulsion of the fetus.
This labor typically lasts between twelve and twenty-four
hours (Tr., 12/6, at 25), but may last as long as thirty-six
hours (Id, at 118). '

The evidence suggests that induction methods were more

frequently used in the 1970s, when the D&E procedure was just

22 Additional obstacles to performing a D&E after the twenty-gsecond week
of pregnancy include: the presentation of the fetus, in which the spine is
oriented toward the cervix, and the toughness of the fetal tissues; Dboth
of these factors make it more difficult to dismember the fetus (Tr., 11/8,
at 177). Because the operating time is thereby increased, this can cause
hasve hland 1oss Td. at 178\,

-
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‘peing developed. Also, induction procedures are more often
used by less skilled physicians (Id, at 22). Finally, they
nust be perfgrned in a hospital environzent, and so cannot be
done on an outpatient basis.

There appear to be two advantages which induction methods
have over the D&E procedure: they require less skill to
perform, and they do not involve the placement of any sharp
instruments into the uterus (Id. at 29).

One obvious disadvantage of the induction method is that
it results in labor, with all of its potential complications.
These may include: fear, lack of control, mild to severe
abdominal pain, nausea, and diarrhea, and extrene discomfort,
over a lengthy period of time. The substances used,
especially saline, may result in mild side:affects--vomiting,
diarrhea, and high fever--or in severe natérnal complications.
The fluids which are introduced may be forced into the
maternal circulation, leading either to amniotic fluid
embolus, which is generally fatal, or to disseminated
intravascular coagulation (DIC), in which the clotting factors
in the blood a;p'used up, and bleeding cannot be stopped.
Induction methods can also thin out the lower uterus to the
point that the fetus comes through the uterine wall instead of
through the vagina (Tr., 12/6, at 25-26). In addition,
induction methods cannot be perforwmed on women who have an
active pelvic infection, or who are carrying dead fetuses (ld.
at 26), and probably should not be performed on women who had

previously had Cesarean sections, given the possibility of
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rupturing the uterine scar (Jd, at 28). Finally, induction
methods may be ineffective in cases where the fetus is lying
with {ts head on one side and its feet on the other, because
there 1a,no.presaure against the cervix (Ig, at 27), and the

fetus will not be expelled from the uterus.

¢, Hysterectomy/Hysterotony

Another alternative to the D&X is a hysterotomy, which is
essentially a Cesarean se?tion performed before term, although
it is potentially more dangerous because the uterus is thicker
than it is at the end of term, and the incision causes more
bleeding and may make future pregnancies more difficult. A
more extreme alternative 1s a hysterectoxzy, which removes the
uterus céap;etaly. Both of these methods ?ntail the risks
associated with major surgical procedures,.and are rarely used

today.

d. D&X Procedure

Before discussing the apparent benefits and risks of the
D&X procedure, it is necessary to address Defendant's
arguments that the procedure has no measurable benefits, for
the reason that no peer reviev journal has published any
studies measuring these benefits. The Court acknowledges that
if there were a statistical study, published in a peer review
 journal, which demonstrated the benefits of the D&X procedure,
this would make the asserted benefits more credible.

Nevertheless, the lack of a study in a peer review journal
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does not, ipso facte, mean that there are no benefits, or neo
risks. Indeed, in this situation, there are a nunber of
factors which help to explain the lack of such a statistical
astudy.

First, the D&X procedure is relatively new--it apparently
was first described in 1992--and it will take tize for other
practitioners to begin using and evaluating the procedure.
Second, given tha security concerns which nust be considered
by docters who parform abortions, physicians vho uge tha D&X
procedure may be understandably reluctant to publicly
acknowledge that they use this prccedure, and may be even more
reluctant to participate in a study and publish the results.
Finally, as was testified to by Dr. Mary Campbell, funding for

studiee of abortion methods was cut drastically in the early

1980s, and there have been no large-scale abortion studies

since that time (Tr., 12/6, at 7}, 76). Given these cbstacles
to performing and publishing statistically valid studies on
new abortion methods, this Court is not persuaded that the
absence of a study on D&X abertione in the medical literature
means that the procedure has no benefits.?’ ‘
Dr. Gaorge Goler, the Ohlo Secticn Chief of the American

College of Obstetricians and Gynecolegists, testified that he

23 In addition, and for similar reascning, this Court is unpersuaded DY
the Defendant’'s arguisnt that the D&X procedure is not within the accepted
medical standards. This is a new, controversial procedure. As Dr. Golar
testified: °"I don't think enough people know about it to really say its
within the accepted standards of practice. I think, as it gots to be
battar known and the results (are] published, it will bu.” (Tr., 12/6, at
133-34). Civen the rocent davelopment of the D&X procedura, the fact that
no publication has concluded, to date, that it is within agoeptable
pedical standards, is not dlspositive.
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views Dr. Hackell's procedure ase an improvemcnt over the
traditional D&E procedure, because it causes less trauma to
the maternal tissues (by avolding the breakX up of bones, and
the possible'laceration cavsed by their raw edges), less blood
loss, and results in an intact fetus that can be studied for
qanatic reagens (Tr., 12/6, at 126). Dr. Haynes Robinason, a
pathologist and geneticist, testified that it is sometimes
desirable to obtain an intact fetus in order tc onfirm the
presence of fetal anomalies, and to predict the 1likely
recurrence in future pregnancies (Tr., 12/S5, at 118).

Although an intact fetugs ;an ke obtained following an
induction or instillation procedure--and such a method might
be preferable where the brain needs to be studied intact--the
use of various substances to induce labor can cause autolysis,
or the breaking dovn of tissue, which may make the fetal
tissue less uscful for such studies (Tr., 12/6, at 34). A
further advantage over induction or instillation procedures is
that the D&X procedure takes far less time--ten to twenty
minutes-=than the twelve to thirty-six hours in wvhich a woman
must be in labor folloewing an inducticn or instillatioen
proccdurn.z‘

Plaintifrf Haskell testirfied that, in approximately 1,000

D&LE procedures performed after the twentieth week of

24 This Court rejects Dafandant's claim that the D&X procadurae takes
longer, because it requlres the insertion of laminaria one or two days
before the procedurs. Dr. Doe Number Two testified that the insertion of
laminaria doee not {mpair the woman's ability te function in any way, nor
does it cause sajor discowfort, although it may cause scme crazping. This
does not compare to the more trauzdtic experience of going through labor.
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pregnancy, two patients had sericus complicatiens (Tr., 11/8,
at 149). In approximately 1,000 D&¥ procedures performed
after the twentieth wveek of pregnancy, there vere no serious
complications (Id, at 150-%1). Although this is anecdotal,
not statistical, evidence, this Court finds that it is both
uncontradicted and plausibla.

Dr. Levatino, who has performed D&E but not D&X
abortions, predicted that the D&X procedure would have greater
complications than the induction methcds, because there is an
increased possibility of perforating the patient's uterus when
the abortion is performedfin the late second trimester (Tr.,
12/7, at 198, 205). This testimeny appsars, howavar, to have
been based_less on hie analysis of the specific procedure then

on his estimate of the risks of perforning late-term D&E

“abé;tions, generally. As noted earlier, the D&E procedure can

be risky in the late-second trimester, because the fetus is
larger and more difficult to diemember, and thc use of forceps
in the uterus becores more dangerous. The D&X procedure
nitiqates this risk by delivering the retus intact--except for
a decompression of the head after it has been placed next to
the opening to tha uterus--and thus would not appear to bear
an increased risk of uterine perforation. Although forceps
are astlll used, their use appears to re aininized.

Dr. Giles testified that the procedure is not new, but is
rather a resurrection of an obstetric method discarded in the
19608, wvhich wag used to deliver dead fetuses, and known as

craniotomy (Tr., 12/8, at 18-23). His criticisms of the D&X

_.:]7-.
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procedure on this ground are not persuasive. First, the
reason for the abandonment of the craniotomy procedure--which
required the use orf sharp instruments, and caused uterine
lacerations and perforations--doces not appear to be relevant
to the D&X procedurae, which reduces the risk of uterinc
lacerations (in comparison to the D&E procedure) by delivering
all but the head of the fetus lntact, which is then

decompressed by the use of scissors and suction. Second,
unlika the situation in the 1960s, ultrasound can now be
utilized to help to avoid injury when sharp instruments are
intreduccd into the utcru;.

Finally, in regard to the availability of the D&X
procedure, it can be performed on an outpatient basis, and
does not-reguire hospitalization. Although the procedure
requires three separate vicits to the clinic, thc inscrtion of
laminaria on days one and two takes less than an hour (Tr.,
12/5, at 22), and the D&X procedure itself, which 1s performed
on the third day, requires a total time of less than two hours
(-Id_._). At least three doctors in Chio porform some variation
of the D&X procedure: Plaintiff Haskell (Tr., 11/8, at 109~
10); Dr. John Doe Nuamber One (Tr., 12/S, at 43); and Dr. John

Doe Mumber Two (Tr., 12/7, at 47-48).

e, Conclusien
After viewving all of the evidence, and hearing all of the

testimony, this Court rinds that use of the D&X procedure in

the late second trimester appears to pose less of a risk to
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maternal health than docs the D&E procedure, because it is
less invasive-~that is, it does not requlre sharp instruments
to be inserted into the uterus with the same frequency or
extent--and does not pose the game deqree of risk of uterine
and cervical lacerations, due to thae raduced use of forceps in
the uterus, and due to the removal of any need to crush the
skull and remove it in pieces, which can injure maternal
tissue.

This Court also finds that the D&X procedure appears to
pose’ less of a risk to maternal health than thae use of
induction proccdures, which require the woman to go through
labor, pose additional risks resulting from the injection of
rluids in;? the mother, and cannot be used for every woman
needing an gbortion. _

Finally, the Court finds that the D&X procedure appears
to pose less of a risk to maternal health than either a
hysterotomy or a hysterectomy, both of which are major,
traumatic surgeries.

‘Because the DiX procedure appears to have the potential
of being a safer procedure than all other available abortion
procedures, this Court holds that the Plaintiff has
denonstrated a substantial likelihood of success of showing
that the state is not constitutionally permitted to ban the
procedure. If this abortion procedure, which appears to pose
less of a risk to xmaternal health than any other alternative,
were banned, and women were forced to use riskier and more

deleterious aborticn procedures, the ban could have the effect
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of placing a subgtantial obstacle in the path of wcten sceking
pre-viability abortions, which would be an undue burden and
thus uncenstitutiona) under Cagey.

Even if induction procedureg vere as safe as the D&X
Procedure~-and this Fourt does not find, on the evidence, that
they are as saf@--the requirement that a pPregnant wvoman ba
hospitalized in order to undergo an induction procedure may
also have a negative impact on the practical availability of
abortions for women seeking pre-viability abortions. First,
hospitals may refuse to allow induction procedures on an

!
P . ' . .
. including those situations in which a woman

elective bhasis,
wishes to abort a fetus with éevere anomalies. Second, it may
be psychologically daunting to undergo the induction procedure
in the hog;§tal environment.?® Thase practical problems may

discourage vomen in their second trizester from exercising

23 Por example, Miami{ Vallaey Fospital, in Dayten, ohie, only permite
therapeutic abortions, and does not allow their performance on an elective
basis (Defandant‘'s Bxhibit f). Dr. Gecrge Goler, the Ohio Section Chief
of the A=srican College of Obstetricians and Cynecologiste, aleo testified
that *it'a gotten to the point now where many of{ the hospitals do not have
facilities® to perform «bortions by use of {nduction methods (Tr., 12/6 at
118). Alchougn Dr. Harlan Giles, a Pennsylvania phyeician, testified that
it waa hie opinion that several Ohio facilities allowed the performance of
elective abortions (Tr., 11713, at 237), this Court {s more inclined to
Tely on the testimony of Dr. Coler, who praotices in ohio, and whose
tastimony was specifically directed toward sscond-trimester abortions.
This Court concludes that the Preponderanca of the evidence is that faew
Ohio moeplitals allow non=therapoutic, second-trimester abortions.

26 Pr. Pow Bumber Ona, who used to parform {nduction procedures but now
Performs a version of the DCY procedure, testified that hospitals and
hospital perscanel view induction procedures as 1 "second-clasa procedure®

pecformed on “second-class patlents,” and ethat the problen is exacerbated

by the practice of locating the weaan obtainlngy the abortion in close
prozimity to women glving birth (Tr., 12/5, at J7-38). Dr. Kary Campbell
also testified that {t's daprassing for the patient te undergo an abortion
procedure in the labor and delivery area of a hospital: “These are
families often with wanted precnancies gone awry whe {n the course of
thelir time in the hospital ... get to hoar several other familles through
closed doors ... shouting rathesg happily ... {t's a boy or it's a girl.-"
(Tx., 12/6, at 28-29),
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their right of seaking elective, pre-viability aborticns, or
make it practically imposeiblec %o do 5o, thereby amounting to
an undue burden on the right to seek a pre=-viability abortion.
In contrast, the D&X procedure can be performed on an
outpatient basis within a much sherter period of tiwme, and is
not limited by either of these practical problems.

For both of these reasons-«bacause the D&X procecdure
appears to be the safest method of terminating a pregnancy in
the late second trimester, and because the D&X procedure is
more available than induction methods, which require the weman
to be hospitalized--this Court holds that Plaintiff has
demonstrated a substantial likalihood of success of showing

that the ban on the DX procedure is unconstitutional under

Ranforth and Casey.’’

3. Legitimacy of the State's Asserted Interest in Banning
Lhe D&X Procedure

Next, thig Court turns to the statc'!'s asserted interest

in enacting the ban on the D&X procedure, and to the

constitutional legitimacy of that interest. The Ohio General

s Defendants have argued that tha affirmative defense, codified at O.R.C.
§ 2919.18(C), saves the ban from being an undue burden. Under the
affirmative defense, if a physician vho is prosecuted for performing a D&X
procedura ean pregant prima facie evidance that all ether procedures would
have posed a greater risk to the mother's health, then the proswcutor has
the burden of proving, beyond a reascnable doubt, that at least one other
abortion method would not have poded a greater riek to tho mothor's
health.
: Daefandanta' argument is unpersuasive, for two reasona. Pirat. tha

'cortu.nty of arrest and prosecution ie certain to chill physiclans from

perfocming thw D&X procedure, sven where {t is the least risky method of
abortion. Second. even if thars wera na chilling affact, the challanged
lav restricts the avallablility of D&X procedures to situatlions where it is
obvlously and irrefutably the safest metnod. Given this Court's findings
that the DE&X procedura may ba safer and more available than other methods
of abortion, this would etill amount to an undue burden.

_‘1_
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Assexbly declared that its intent in banning the D&x procedure
was: "to prevent the unnecessary use of a specific procedure
used in performing an abortien. This intent is based on a
mmmmwﬂmmmm@
Letus." House Bill 135, See. 3 (emphasis added).

in Casey, the Supreme Court recognized two specific
interests which the state has in Tregulating abortions prior to
viability. First, "to promote the State's profound intereast
in potential llfe throughout pPregnancy the State may take
measures to ensure that the voman's choice i5 informed, and
(these] will nat be invalidated as long as their purpose is to
persuade the woman to chocse childbirth over abortion.®* 112
S.Ct. at 2821. Second, "“the State CaY enact regulations to
further fﬁe'hedlth Or safety of a woman seeking an abortion."
Id, Neither of these interests, houever,_justify regulations
which impese anm undue burden on the right to seek a pre-
viability abortion.

Because Casey only specirically mentioned these two
interests, Plaintifr argues that #ny other interest--such as
that of preventing unnecessary oruelty to the fetus during the
abortion--is neither proper nor legiticate. Derendants argue
that the interest is justified by the "Stata's profound
interest in potential life throughout pregnancy,™ and that it
would be contrary to logic and common senze to hold that this
interest is not legitimate. The State further argues that ir

it is permitted to impose regqulations which prevent cruelty to
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animale, then surely, it should be Permitted to impose
regulations which prevent cruelty to fetuszeas.

Again, thia appears to be an issue of first impression
berore this, or any, Court. To this Court's kno#ledqe, no
abortion regqulation has heretofore been justified by an
interest in Preventing unnecessary cruelty to the fetus.
Moreover, this court has no precedent to directly gquide and
inform its decision. There are, however, a few observations
which help its analysis. N

First, and foresost, this Court is mindful or Casevy's
strong recognition of the State's interest in potential life
throughout the pregnancy. Sacond, although gacey enly
specirically delineated a few intereste which the state has
which justify requlation, nowhere in the opinion did the Court
hold that no other state interest could justiry regulations on
pre-viability abortions. These observations, taken togaether,
Suggest that the state may impose requlatione which vindicate
its interest in the potential life of the fetus, based on
interaests other than those of persuading the woman to choose
childbirth over abortion, or of protecting her health and
safety. Finally, the Court agrees with Defendants that o, >
would ba contrary to all legic and commen sense, to hold that
A state has no interest in preventing unpecessary cruelty to
fetuces.

Assuming argyendQ that the interest is legitimatae,
however, casey is clear in holding that rcgulations enacted to

further legitimata intercsts may not impose an undue burden on
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the right to scek a Pre-viability abortion. Because Plaintiff
has demonatrated a substantial likelihood of succcaa of
shoving that the ban on D¢X abortions would impose an undue
burden on the right, the legitimacy of the state's interest,
no matter how legitimate or compelling, will, {n all
likelihood, once the merits of this litigation are determined,
not save the ban from béing unconstitutional.

Although the Court need not, at thig point, address the
testimony concerning the cruelty of the D&X procedure-=-given
that Plaintiff has dcmonstrated a substantial likelinood or
suceess of showing that tﬁe ban on the procedure is an undue
burden and therefore is unconstitutional--it is in the public
interest to discuss the issue of cruelty. Therefore, this
Court no&ltgrns to the relaevant tectimony.

Defendants called two experts to tesglfy to the pain felt
by thalfetuﬂ during the DaX prt:'ac:tedure.."a

Dr. Joseph Conomy is a professor of clinical neurology at
Case Western Reserve University, and is involved in the issue
of medical ethics. He has studied the fcruwation of the
nervous gystem, and has wvorked on problems Of the nervous
systea in fetuses and newborn infants.

IR regard to fatal neurology, Dr. Conomy teetified that,

at the age of twenty to twenty-four weeks, nany of the neural

W Slainelrr Naskell tesrified that Ko dLai*t Belleve That Letal
neurological development at twsnty-four weeks would allew pain impulses to
be Transaitted to the braln (Tr., 11/8, at 179), and that a fetus of the
same age lacked the cognitive ability to perceive pein (Id, at 180).
Because Dr. Haskell was not qualified as an expurt in the area of fetal
neurclogy, this Court will not considar this testimony.
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pathvays which transmit Pain to the brain are established,
although the cortical Projections from the lowver level of the
brain, the thalanus, are not Yet established (Tr., 11/13, at
301). It ig his opinion, thererore, that pPain can be
transmitted to at least the lower levels of the brain at that
age (Id, at Jo2).

Dr. Conomy rurther testified that fetuses at the age of
twenty to twenty-four weeksg respond to nurturing stimuli, sguch
as stroking the face, and noxious stimuli, such as pricking
the skin, in different ways. Nurturing stimuli may cause a
turning of the head, or pursing of the lips. Noxious stimuli
will cause flexion and withdraval (Id, at 300-302).

In reference to the D&X procedure, Dr. Conomy testified
that it ié his opinion that the procedure would prompt an
unpleacurable stimulus to the fetus (Id. ;t 303). He alse
testified, however, that it would ba "epeculative" to try to
"get inside the mind of a fetue, if there is one." (Id, at
301). Indeed, Dr. Conomy specifically refused to testify that
a fetus can feel pain: although the fetus does "exhibit a
clags of responses that ara characteristic of reflex response
to obnoxious liinulation.... feeling is very much beyond that
bacausa it involves perception, designation, locality, and
things that are far too Speculative for ma to assure you that-
a fetus feels.™ (Id, at 305). Thus, although Dr. Conomy
testified that a fetus at the age of twenty to twenty=-four

weeks may physically respond to noxious stimuli, he did not
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testify that the fetue has a conscious, mindful awareness of
the pain it ig experiencing.

Pinally, pr. Conomy testified that a fetus who is aborted
by the D&E procedure, which involves diszemberment, might
experience as much discomfort as a fetus who is aborted by the
D&x procedure (Id, at 307).

Defendante! second expert was pr. Robert White, who is a
professor of heurosurgery at Casg Western Reserve University,
He has been the director of a brain research laboratory for
thirty years, but has not specifically studied pain or its
mecnaniéms.

In his testimony, Dr. White defined "pain% as a
physiolog;;nl, or perhaps behavioral, expression reeulting
from the appreciation of a nexious stimulue (Tr., 12/7, at
119-120).

Tn particular refcrence to the mechanics of the D&X
procedure, Dr. White testified that Two maneuvers would cauge
pain to the fetus. First, the act of compreseing, rotating,
and pulling tha fetus down into the birth canal--which also
occurs during childbirth, at a more advanced age--must cause
pain te the fetus (Id. at 131). Second, it was his opinion
that the act of making an incision in the back of the neck and

enlarging {t--vithout, apparently, cutting any part of the

nervous system--and then inscrting a suction tube and

evacuating the ckull contents, must be painful (Id.).
Initially, Dr. white testified that it was his opinion

that the fetus pay reel pain during the D&X procedure; this
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AnsvWer was stricken from the record because {t did not
indicate an opinion within reasonable medical probability (Id.
at 110-11). rater in his testimony, and after viewing a
videotape of the Procedure being performed on a dead fetus,
Dr. White amended his opinion to state that the fetus can feel
pain (Id. at 124). He baged thie opinion partly on the small
size of the infant, vhich means that pain travels a much
shorter distance than in adults, and partly on his opinion
that chemicals in the brain wnich suppress pain are not
ectablished in fetuses, whereas, chaemicals which reinforce
pain are so established (Id. at 126-27). He also disputed Dr.
conomy's opinien that the cortical projections from the
tnalamus_a;c noet established at twenty=-four weeks (Id., at 158-
59) .

In regard to whether a fetus at tventy-four weeks can
consciously experience pain, Dr. white ncted that the problem
is "vhat we consgider consciousness.™ (Id. at 162). He did
admit, howvever, that he did not know ®at what particular stage
in the gestational (agej ... that an infant is conscious."™
(Id. at 163). '

rinally, Dr. White testified that the D&E procedure would
also be painful for the fetus, although the nervous system is
more formed at twenty to twventy-four weeks, whcn the D&E
pProcedure is used on a less frequent basis (Id, at 164).

Based on this testimony, this Court concludes the
following: firet, there is evidernce that a fetus of age twenty

to twenty-four weeks will react, physioclogically, to noxious
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stimuli. Second, the evidence is inconclusive gs Lo whether
the pain impulses are trancmitted to the higher levels of the
braln at that age. Third, the evidence is inconclusive ae to
whether the D&X procedure is more painrul than the DSE
procedure.*?

Finally, and most inportantly, neither Dr. Conomy nor pDr.
White testified that a fetus at age twenty to twventy-tour
weeks experiences a conscious awareness of pPain. Although
Derfendants have $uggecsted that there needn't EBe a conscious
awareness of pain in crder to conclude that the D&X procedure
is "cruel," a3 finding thaé there is such a conscious awareness
©f pain on the part of the fetus does appear to be relevant to

this Court; so, teos, is the inability of the court to make

such a finding. somec might argue that abortion is alwvaye

29 The parties stipulated Lhat 4T The beginning of the DX procedure, scam
fetuses are dead, and scaoe Are alive. An exact dofinitlon of the term
“alive" wvas neithar stipulated, nor eclarified by the evidence. Indaed, in
éoma basic, elemgntal 8ense, the fetus is "alive®' from the momant of
conceptlon. What ia clear, hewavar, {s that “alive* does not mean
“viable." Were alive to maan viable, the stipulatien arguably would ba
transformod inte an Acknowledguent that the D&Y procadure is more cruel
than either the D&E Procedure, or any other form or mid-second trimester
Pregnancy tarminationa.

Assuming thdt the fetus doos feol pain, one factor which
SuUggests That the DL procedurse might bae more painful than the D&X
procedure«~the physical act of dissenbering the fatus Ln the D&R, as
oPposed to a relatively quick incision and suctioning process in the Dgx--
is balanced by tha Younger age of the fetus during the D&E procedure,
which is performed earliec in the second trimestar, when the nervous
ayetem is not as fully devsloped.

Aoumiag that the DEX procedure is “cruel,* however, this Court
faile te ses bow it iy mors cruel thian the D&E procedure--which involves
the dlswsmberment of the fatus and, sczotimas, the Cfushing of its skull~-
Or how it ls always €ruel, given chat the fatyus may already be dead (see
Defendant's Exhibic R). The State's banning of the Dix Frocedure thue
ralses a question of whether its purpose in so dolng was to prevent
Unnecessary cruelty, as stated, or, raclhar, wa8 TO place a significant
nbstacle in the path of 1 wocan §00king 4 pre-viability abortion in the
ald-second trimester. Cazey, 112 s.ce. at 2820. €L, Ranforth, 428 U.S.
At 78 (discuseing °*the incoaly inhecsnt in (the ban on saline
anniocentisis) when it Froscrides tha use of saline but doas not prohibic
techniques that are @Any tizas oore likely to remult in maternal death®*).
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cruel because it ends in the daath of the fetus; tnis.
however, does not provide a basis for distinguishing between
dirfferent methods of abortion. If the retus does not perceive
or experience the Pain, then it 1is hard to sae how the D&X
procedure could be any more cruel than any other abertion
metheod.

This Court recognizes that the subject of when a fetus
attains consciousncss is a matter Oof great debate, and that
reasonable minde can differ on the issue. As the Supreme
Court stated in casey:

Men and women of good conscience can disagree, and

veé suppose come always shall disagree, about the

proround moral and spiritual implications ot

terninating a pregnancy, even in its @arliest stage.

Some of us as individuals find abortion orfensive to

Our most basic principles of morality, but that

cannot ‘control our declsion. our obligation is to

define the liberty of all, not to mandate our own

noral code.

112 S.Ct. at 2806. Until medical sclence advances to a point
at which the determination of when a fetus becomes “conscious"
can be made within a reasonable degree of certainty, naeither
doctors nor judges nor legislators can definitively state when
an abortion procedure becones "cruel,” in the sense of when
the fetus becomes aware of pPain. That judgment must be made
by each individual member of society,

Given that there is no reliable evidence that the D&X
Procedure is more cruel than other metheds of abortion, this
Court is unable to conclude that the ban on the use of the D&X

Procedure serves the etated interest of preventing unnecessary
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cruelty to the fetus,.>° As in Danforth, the ban on the D&x
Procedure therefore “comes inte focus, instead, 4s an
unreasonable or arbitrary regulation designed to inhibit, ang
having the effect of inhibiting, " second-trimester abortions
Prior to viability. 428 u.s. at 79,

This conclugion dees not, however, Dean that the state
cannot regulate the piXx Procedure, short of an absolute ban.
As discuseecd above, Plaintiff has demonstrated 4 substantial
likelihood of success of showing that the ban”bn the D&Xx
Procedure ig unconstituti?nal, because it imposes an undue
burden on the right to seek a pre-viability abortion, and
because the definition of D&X is vague. Ascuning, however,
that the fetus is conscious of the pain involved in the ps&x
Procedure, it appears to this Court that the state could stil)
seek to vindicate its agecrted interest {n Preventing arguably
unnecessary cruelty to the fstus, Dby regulating the pr;cedure
vithout banning it outright.

Although the testimony on this issue was not conclusive,
one such possible regulatien Bay require the physician to cut

the umbilical eorg Prior to making an incision in the base of

Al Before Cagey, the State would have had o show that the ban on the pgx
Procedure was Racessary to achisve a Ccapelling state interest, under a
striet serutiny standard, Ater Casev, the Gtace Néwed only show that it
has a legitimate interest, and that tiw challenged regulatlon *cannot be
§aid (o] serve no Purpose other than to make abortionas more difficyle. "
112 s.ct. at 2833, This nev approach APPOArs to rwqulire courts to examina
whether the challenged requlation $ecves the stated, logitimare purpose.
See, 2.9,, v « 992 7.2d 1335, 1340 (Sth Clc.) (nolding
that because the challenged two=parent censent Stetute Nelped to aafequard
the {nterests of both Farents and the family, it could not be said to
farva no purposa other thah to make abortions @ore difficult), cerv.
donied, 11¢ S.Ct. 468 (1983). Accerdingly, this Court Zust examine
whether the ban on the D&X procedure serves the purposa of Preventing
uUnnecessary cruelty to tne Tetus.
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the skull, and to wait until the faetus dies as a result.
Another possible requlation might require the use of local or
general anesthetic, on the fetus or the mother. By use of
such recgulations, states could prevent arguably ﬁnnecessary
cruelty in the abortion procedure, vithout taking away the
right to seek a pre-viability‘abortion. In enacting any
regulation on the D&X pProcedure, however, states must bear in
mind that they cannot reduce either the safety or the
availability of the procedure. Such an e:recg would render

the regulation unconstitutional under both Danforth and Cagey.

t-vi i i ‘-t'

1, Description of the Statute

Because the challenged ban on post-viability abortions is
particularly complex, it is advisable to provide a detailed
overview of all or the provisions befora procecding to analyze
them individually.

House Bill 135 kans the performance of all post=-viability
abortions, unless:

(1) the physician determines, in gcod faith and
in the exercise of reasonable medical judgment, that
tha abortian is necessary to prevent the death of
the pregnant woman or (medically necessary to
pPrevent] a serious risk of the substantial and
irTeversible impairment of a major bodily function
of the pregnant woman, (or)

(2) the physician determines, in good faith and
in thae exerciec of Teasconable medical judgment,
after making a determination relative to the
viability of the unborn human in conformity with (§
2919.18(A)], that thec unborn human is not viable.
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O0.R.C. § 2919.17(A) (1~2). The statute defines a serious risk

of the subgtantial and irreversible impairment of a major

bodily function as follows:

(AJny medically diagnosed condition that so
complicates the Pregnancy of the woman as to

directly or indirectly cause the substantial and
irreversible impairment of a major bodily function,

including, but not limited to, the following
conditions: (1) Pre-eclampsia; (2) inevitable

abortion; (3) prematurely ruptured zembrane; (4)

diabetes; (5) multiple sclerosis.

O.R.C. § 2919.16(J). fThis definition appears to limit the

lagality of Post-viability abortions to situations wvhare an

abortion is required to preserve the woman's phygjcal health,

4s opposed to her emotional or pPsychological health.

If the first exceptien applies (the abortion is medically

necessary), -the physician must conforg with a number of

requiremente governing the performance of the abortion, unless

A medical emergency exists, The statute sats forth five

specific conditions which must be satisfied:

(a) the physician who performs ... the abortion

certifies in vriting that that physician has

determined, in good faith and in the exercise of
reasonable madical judgment, that the abortion is

necessary to prevent the death of the pPregnant woman

Or a zerlous rick of the substantial and

ixreversible impairment of a zajor bodily function

of the pregnant woman.

(b) the determination of (that] phyeician ...
is concurred in by at least one other pnysician who
certiries in writing that the concurring physician
has determined, i good faith, in the exercise of

reasonable medical judgment, and following a review

of the available medical records of and any

available tests pertaining to the pregnant woman,
that the abortion is necessary to prevent the death

of the pregnant woman Or a serious risk of the
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substantial and irreversible impairzent of a major
bodily function of the pregnant woman.

(c) the abortion is parformed ... in a health
care facility that has or has access to appropriate
neonatal services for premature infants.

- (d) the physician ... terminate(s) the
pPregnancy in the manner that provides the best
opportunity for the unbern human to survive, unless
that physicilan determines, in good faith and in the
exercilse of rcasocnable madlcal judgment, that the
termination of the pregnancy in that manner poses a
significantly greater risk of the death of the
bregnant woman or a serious risk of the substantial
and irreversible impairment of a major bodily
function of thec pregnant woman than would other
available methods of abortion. :

(e) the physician ... has arranged for the
attendance in the same room in which the abortion is
to be performed ... of at least one other pnhysician
who is to take control of, provide imzcdiate medical
care for, and take all reasonable STeps necessary to
preserve the life and health of the unborn human
immediately upon the unborn human's complate
expuldion or extraction fromw the Pregnant woman.

O.R.C. § 2919.17(B) (1) (a=e). These requiréments may be
summarized as follows: (1) the certification requirement, (2)
the second physician concurrence requirezent, (3) the neonatal
facility requlrement, (4) the choice of rethed requirement,
and (5) the sacond physician attendance requirenent.

In the avent of a medical emergency, some or all of these
requiremants may be wvaived. Tﬁe statute defines a medical

energency as:

(A) condition that a pregnant woman's physician
determines, in goocd raith and in the exercisc of
raasonable medical judgment, so complicates the
woman's pregnancy as to necessitate the izzediate
performance or inducezent of an abortion in erder to
prevent the death of the woman or to avoid a serious
risk of the substantial and irreversible impairment
of a major bodily function of the pregnant wvoman

- 8 -
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that delay in the performance or inducement of the
abortion would create.

O.R.C. § 2919.16(F). 1If a medical energency exists, and is.
such that the physician cannot comply with one or more of the
conditions, the.physician Rmay perform the abortion without
fulfilling those statutory requirements.

The statute also creates a rebuttable Presumption of
viability at tventy-four weeks of gestational age. 0.R.cC.

§ 2919.17(C). The statute defines gestational_age as:

[(Tlhe age of an unborn human as calculatéd from the

first day of the last menstrual period of a pregnant

woman,
O.R.C. § 2919.16(B).

A person who violates any of the above provisions is
guilty of the crime of terminating a human Pregnancy after
viability, 4 fourth-degree felony. O.R.C.-§ 2919:17(D)s 1In
addition, that person may be civilly liable for compensatory
and punitive damages. 0.R.c. § 2307.52(B).

Plaintiffs have challenged seven separate provisions of
this ban: (1) the determination of non-viability, (2) the
definition of serious risk of the substantial and irreversible
inpairsent of a major bodily function, (3) the definition of
medical emergency, (4) the second physician concurrence
requirement, (5) the choice of method requirement, (6) the
second physician attendance requirement, and (7) the
Presumption of viability, including the statutory definition
of gestational age. This Court will Consider each of these

challenges separately.

- G4 <
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4. Determination or Non-viability

As noted, one eéxception to the ban on pPost-viability

abortiong allows a Performance of a late-term abortion if the
fetus ig.determined hot to be viable. House Bill 135 defineg

viable as:

(T)he stage of development of a hunman fetus at which
in the determination of a physician, Rased op the

c an' e hat are
known to the phvsician and in light of pedical

O.R.C. § 2919.16(L) (emphasig added). This definitien appears
to allow the physician to rely on his own best clinical
judgment ip determining whether a fetus is viable.

The statute directs, however, that the physician cannot
perform a late-terxm abertion unless the fetus is non=-viable,

as determined in the following manner:

(Tlhe physician determines, jp good faith and ip the
of reasgnable pedjcal judament, that the
unborn human is pot viable, and the Physician makes

ige, veight, lung =aturity, or other tests of the

unborn human that a reasonable physician =aking a

deternination as to whether an untorn human is or is

Rt viable would Perform or cause to be performed.
O.R.C. § 2919.18(a) (1) (emphasis added). Under this
Provision, it appears that the pPhysician «annot rely solely on
his or her own begt clinical judgment in determining whether a

fetus isg viable; ingtead, that determination must be

objectively Teasonable as well, that is, reasonable to other

@ 55 w
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physicians, as well as to the Physician making the
determination.?

Plaintiff argues that because one provision (the
definition of “viable®) suggests that a viability
determination may be made based on a physician's own best
clinical judgment, whereas another provision (the
determination of non-viability) requires that determination to
be reasonable to other physicians as well, thg statute is
unclear as to what standard will be applied, ;nd, thus, is
unconstitutionally vagque. This Court agrees that the quoted
provisions of the statute set forth different standards for
judging the legality of the physician's determination, and,
thus, that'Plaintiff has demonstrated a substantial likelihood
Of success of showing that the determination of non-viability,

as required to satisfy one exception to the post-viability

ban, at 0.R.C. § 2919.17(A) (2), is unconstitutionally vague,

31 The Court draws this conclusion for two reasons. Pirat, if the term
“in the exercise of reasonadle medical judgment® were a gsubjective
standard, referring to the physician's own judgment, there would be no
need to also require the physician to act *“(n good faith.®* It is a maxim
of statutory conatruction that no word or words should be construed in
such a way tbat they are surplusage.

Secoad, the term “reascnable,® as it is used in the law generally,
almost always incorporates an objective standard. The term "reasonable
belief,"” fecr example, is coamonly used to indicats both that the actor
hinsalf helds a Delief, gnd that a reasonable zan would hold that belief
undsr the ssme circumstances. ek W ct 874 (6th ed. 1991).
The term “reascnable care® means °that degree of care which a parson of
ordinary prudence would exercise in the sime or similar circumstances.*
1d, at B7S. The term “reascnable cause® refers to the "basis for arrest
without warrant, (with] such stats of facts as wculd lead a man of
ordinary care and prudence to belieave ... that the parson sought to be
arrested is guilty of committing a crize.* Jd, These examples, which
are not exhaustive, demonstrate that the term “reasonable® gesnsrally
indicates a requiremant that the action be reascnable %o otherg. Absent a
clear statutory intent to the contrary, this Court must construe the term
“in the exercise of reascnable medical judgment* as incorporating an
objective atandard.
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because it fails to provide the physician with fair warning of
vhat legal standard vill be applied, and, therefore, of what

conduct will incur criminal and eivil liability.32

. . g L]
Irreversible Impajirment Qf a Major Bodily Function™

The other exception to tha post-viability ban requires a
determination that the abortion is necessary to avert the
death of the pregnant woman, or to avoeid a gerioue rick of the
substantial and irreversible impairment of a major bodily
function. The statute defines the term "serious risk of the
substantial and irreversible impairment of a major bodily
function® as follows:

[A]ny-medically diagnosed condition that so

complicates the pregnancy of the woman as to

directly or indirectly cause the substantial and

irreversible impairment of a major bodily function,

including, but not limited to, the folloving

conditions: (1) pre-eclampsia; (2) inevitable

abortion; (3) prematurely ruptured membrane; (4)

diabetes; (S) multiple sclerosis.
O.R.C. § 2919.16(J). This definition appears to limit the
laegality of poat-viability abortions to situations where an
abortion is required to preserve the woman's physical health.

Plaimtiff argues that this definition is too narrow, and

does pet allow the physician to consider other factors which

=
i Standing alone, tha statuta‘s definition of viable would appear toc be
uncbjectionable, because it containe a purely sudbjactive standard. In
contrast, it could be argued that tha determination of viability is void,
sither because its lack of a aclentar requirsaant creites vagueness, or
because the cbjective reascnablencss standard will ohill the physician's
determination of non-viadility, and create an undue burden. For this
reason, thie Court holds that the daetermination of non-viability, but not
the deflinitlon of vlable, le unconstitutional.
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relate to the woman's health, Including psycholegical and
emotional factors. Plaintiff cites to a Supreme Court
— abortion casa dacided before abortion was legalized in Roe V.

Wade, wvhich discussed a statute that ocutlawed abortions except
where a doctor determined that the abortion wac neceesary to
preserve the mother's life or health:

We agrea ... that the medical judgment may be .
exercised in the light of all factors--physical,
amotional, psychological, familial, and the wvoman's
age--relevant to the well-being of the patient. All
these factore may relate to health. This allows the
attending physician the room he needs to make his
best medical judgment. And it ie room that operates
for the benefit, not the disadvantage, of the
pregnant woman. ‘

Doe v, Balton, 410 U.S. 179, 192 (1973). Plaintiff argues
that House Bill 135 impermiseibly limits the physician‘s

discretion to determine whether an abortion is necessary to

preserve the woman's health, becausec it limits the phyeician's
consideration to medical ractors relating to physical
health.??

Defendant, however, oites to the Supreme Court!s more
recent decislon in Casey, which upheld a similar definition of
gsarious risk of the substantial and irreversible impairment of

a majer bodily function, that also limited the pnysician's

33 The tastimony Ln this casa indicatas that physiclans do routinely
consider non-sedical factors that relate to health, when counseling waomen
about having an abortion. Or. Paula Hillard testlfled that she "takes
into account the circumstances of tha pragnancy which may be a result of
raps oc lncest. 30, I take lnto account the peychological hsalth of the
individual.® (Tr., 11/8, 4t 29). Dr. John Dos Numbec Two testified that
he dsals with his patients “in a holistic approach, sncompassing not only
the physlcal consequences of the patient's particular situation, but

encompassing her psychological well-being, both short and long tezm."”
(Trs, 12)7, ae 22).
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determination to consideration of medical factors. 112 S.Ct.

at 2822. Defendant argues that the Supreme Court's decision

" in Casey governs here.

Plaintiff responds by pointing out that the challenged
derinition in Casey did pgot have the effect of preventing the
performance of an abortion, altogether; instead, it nmerely
allowed for an exception to the informed consent requirement,
the 24-hour waiting period, and the parental consent
provision. Thus, Plaintiff argues, the application of this
definition to the challenged ban on post-viability abortiene
will have a more severe impact than it did in Casey, because
it will completely prevent, and not merely delay, abortions
that may be necessary to preserve the mother's overail health.

The‘£a§timony of Jane Doe Number Two is illustrative of
nov severe this impact may be. This witne;s testified to the
pain and suffering she and her husband experienced when they
digscovered, during her twenty-sacond week of pregnancy, that
their baby lacked a spine, had malfunctioning kidneys, and a
clubbed foot (Tr., 12/6, at 151-53). A neonatal specialist
advised them that arter the baby was born, it would be
paralysed, at least from the vaist down, would require
inmediate kidney dialysis, would nced major surgery within
thirty minutes of birth, and would probably be hydrocephalic
(havae wvater on the brain) (Id, at 154). Before this
discovery, the vitness testified that all indications pointed

to an uneventful pregnancy (Id., at 155).

- 59 -
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Jane Doe Number Two and her husband decided to terminate
the pregnancy, rather than carry the baby to term. She
explained their decision as follows:

Just finding out about this, mentally, it just
-- it crushed both of us. Wae wvere excited. Wa
wanted a baby very badly. We had prayed for a girl,
and I guess there was guilt involved because maybe
wve didn't pray for (the baby to be] healthy. And
you relt selrish.

I kept thinking, What did I do? You know, I
didn't smoke. I didn't drink. I was eating right.
This has to be one of our fault's. It has to be
somebody's fault in some way that we're going
through this.... :

I couldn't imagine mantally going to term.
when I round this out, it was on a Friday, and I had
my [abortion] procedure scheduled for Tuesday; and
just, during that time, all we did vas cry, we beat
ourselves up about what could we have done
differently, when there was nothing we could have
dane.

I just -- {f I had to carry that baby to term,
I am not sure I would have chosen to have children
again.

Id. at 155-56. Jane Doe Humber Two terminﬁted her pregnancy
by use of the D&X procedure, which was performed by Dr.
Haskell. She testified that it was important to her that the
fetus be intact, in order have an autopsy performed, and
thereby to detarmine whether a genetic defect had caused the
fetal ancmalies (Id., at 158). The autopsy results indicated
that the defect was not genetic. 6he and her hueband have
since had twin girls.

Under House Bill 135, it seems probable that a physician
would have been forced to determine that Jane Doe Number Two's
fetus had a rcalistic pocsibility of living after birth with
life-sustaining support, although its prognosis wvas dismal.

Thererore, if this Act had been in effect, Jane Doe Number Two
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would have bean forced to carry her baby teo term, becauce
there was no threat to her physical health, even though it
seems clear that this would have been very damaging to her
mental and emotional health.

It is also possible that a pregnant woman who is faced
vith such a law, and who is carrying a fetus with scecvere
ancmalies, might feel forced to abort her pregnancy before her
twventy=-fourth week of pregnancy merely in order to avoid the
ban, even if she would prefer to try some measure, such as
fetal surgery, to mitigate or cure the anomaly.

This poecibility is suggested by the testimony of another
of Dr. Haskell's patients, Jane Doe Number One, who terminated
her most recent pregnancy on Novermber 30, 1995. She first
learned tha; there was a problem in her sigteentn week of
pregnancy, vhen it was discovered that her baby had a bladder
obstruction and could not urinate (Tr., 12/5, at 16-17). Once
it wvas determined that the kidneys were functioning and that
the baby was making good urine, this witness traveled to
Detroit and undervent surgery to alleviate the bladder
obotruction, in her eighteenth week (Jd. at 17-18). That
surgexry vas successful; however, the baby's ureter did not
functicn properly, and the baby's right kidney failed as a
consequence (Id,).

In her twentieth wock of pregnancy, Jane Doe Number One
traveled back to Detroit, and learned that her baby suffered
from "prune belly syndrome.* (Id, at 19). After reading about

the syndrome and consulting with their physician, the witness

“ohl -
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and her husband learned that their baby only had a twenty
percent chance of survival at birth, that he would need a
kidney transplant, and that he would probably die before the
— age of two (Id, at 19-20).

Jane Doe Number One vas nov in her twenty-second week of
pregnancy. She and her husband consulted with their own
doctor and a pediatric uroclegist, and then decided to
terminate the pregnancy. She explained why they decided to
have an abortion:

Because the prognesis was so poor. We had seen that

the left kidney had already become involved, and the

left ureter was dilated. So, we felt certain that

that kidney was going to fail, and we felt that the

baby was not going to survive.... It's terribly

agonizing to have a baby growing inside of you and

to feal him kick and to know that he won't live.

It's terrible.

Id. at 21. .'During her twenty-fourth wveek of pregnancy, Jane
Doe Number One received an abortion by use of the D&X
procedure, which wac pcrformed by Dr. Haskell. She compared
her experience with the D&X procedure to a previous abortion
by use of an induction procedure, by which she terminated
anothar pregnancy with severe fetal anomalies:

Physically ... there is no comparison. There vas

minimal pain. I was alert the entire time, and the

procedure took, I would say, about an hour to an

hour and a half. Physically, tha [D&X) procedure is

much ~- it's terrible to say it was easier or

better, but the procedure was much easier to endure.
Id. at 22-23. She testified that it was deflinitely helpful to
have the D&X procedure avajlable to her (Id., at 24).

In addition, Jane Doe Number One expressed concern that
Houga Bill 135 would have forced her to make a decieion to

- 63 =
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terminata the baby before she had the opportunity to do
everything possible to savae it:

In our situation, the kidneys were involved, and ...

the baby's kidneys don't function until week sixteen

or eighteen. So, therefore, we would not have

known, or couldn't know, that thaere was a problem

and totally tried to help the baby and maxe him a

viable baby prior to that time. We'd have lost the

opportunity .... We wouldn't have had a choice, or

as many choices.
14, Because her pnysical health would not have been
threatened by carrying the baby to term, Jane Doe Number One
would not, under House Bill 135, have been permitted to
terminate her pregnancy after her baby wae deemed to be
viable. |

The testimony of these two witnesses demonstrates the
problems.with House Bill 135's narrow definition of "serious
risk of the substantial and irrevaersible impairment of a major
bodily functien," and its limitation to strictly medical
factors. TFirst, as ln the case of Jane Doe Number Two, this
definition will force women to carry babies to term which are
likely to die baefore birth or immediately thereafter, or which
have a prognosis so poor that its parents feel it would be
best to terminate the pregnancy. This result could have a
severe, negative impact on the mental and emotional health of
the pregnant voman, as well as on the mental and emotional
hecalth of the baby's father. Sccend, as in the case of Janae
Doe Number One, the possibility of being required to carry a
severely deformed fetus to tera Right prompt pregnant women

who are carrying fetuses with severe anomalies to abort before

- §Y
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their twenty-fourth week, simply in order to avoid the ban,
even if they would prefer first to attempt some measures to
improve their baby's chances of survival.

Finally, although there was no direct testimony from a
victim of rape or incest, Dr. Hillard did tectify about an
eleven-year=old victim of incest, whose pregnancy was not '
diaqnosed until approxiﬁately her twenty-second week, at which
time legal charges wera brought against her father (Tr., 1l1/8,
at 52). The girl and her mother then requested that the
pregnancy be terminated, ond Dr. Hillard performed tha
procedure. Under House Bill 135, Dr. Hillard would have had
to perform viability testing before terminating the pregnancy;
if the fatus had been adjudged to be viable, and there were no
physical threat to the girl's health, she would have heen
forced to carry her pregnancy to term. In this Court's view,
it is inconceivable that the act of being forced to bear her
father's child, could have failed to have a severe, negative,
and lasting impact on this girl's emotional and psychological
health.

The issue of whether a state may ban post-viability
abortiona except where necessary to preserve the woman's
phyvoical health, even if carrying the baby to term would cause
her to suffer severe mental or emotional harm, appears to be
an issue of first impression before this, or any, Court.

under the authority of Doe v, Bolton, discussed above,
this Court holds that a state may not constitutionally limit

the provision of abortions only to those situations in which a

- 64 ~-
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pregnant woman's physical health is threatened, because this
impermissibly limits the phyecician's discretion to determine
vhat meagures are necessary to preserve her health,-¢ casey
is not dispositive of this issue, because it only considered
restrictions which delayed, but did not prevent, pre-viability
abortions; whereas, in this case, the statute will complectely
prevent the performance of post-viability abortions that may,
in appropriate medical judgment, be necessary to preserve the
health of the pregnant woman. Under Casey, sﬁcn a regulation
is clearly unconstitutional. 112 S.Ct. at 2821. Accordingly,
Plaintiff has demonstrated a substantial likelihoed of success
of showing that the Act's definition of “serious risk of the
substantial and irreversible inpairment of a major bodily
function,® vwhich is limited to strictly medical ractors in
application to the ban on post-viability abortions, is

unconstitutional.’®

4._Derinition of "Medica]l Fmeragency"

In its explanation of its Temporary Restraining Order,
granted on November 13, 1995, this Court stated that Plaintirr

had deaonstrated a substantial likelihood of success of

3 Ia edditlion, as highlighted by Jane Dos Numbar One's testixony, an
exception which is liaited only to praserving the pregnant woaman's
physical health may run the risk of loperwmissibly limiting the physician-s
diecretion--and the wother's decision--to take whatever stepe may be
helpful (surgical or otharwisae) in dealing with the specific problems
facing that unborn child.

35 As discussed in an aarlier part of the opinion, this Court concludaes
that it need not apply the zglerng standard to rwstrictions on post-
viabllity ebortions, and that a pregnant woman may therefora succaeed {n a
facial challenga to such a regulation, even Lf she cannot show that "ne
set of clroumstances exists under which the law would be valia. =
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shoving that the medical emergency definition was

unconstitutional on two grounds: first, it lacked a mens rea,

or scienter, requirement, and therefore was vague; cccond, it
did not allow physiciang to rely colely on their own best
clinicalﬁjudgnent in detcrmining that a medical exergency
existed, and so vould chill physlcians from exercising their
best medical judgment in deciding whether such an emergency
exists.?® Most Or that discussion will be repeated hera. In
addition, tha Court will address the effect of O0.R.C. §
2901.21, which could potcntially allow this Court to import a
scienter requirement of "recklessness" into the medical
emergency definition.

Before turning to the Act itself, it is advigable to
define the meaning of the terms "scienter® and "mens rea™, and
to describe their importance in the lawv. The term "scienter™
meana “"knowingly" and is “frequently used to signify the

defendant's gquilty Xnowledge.® Black's Law Dictionary 1207

(5th ed. 1979). The term “pens rea® referec to a "quilty mind,
a quilty or wrongful purpose, a criminal intent.“ Id. at 8s89.
Both of these terms require that a defendant have some degree

of guilty knowvledge, or some degree of blameworthiness or

3% on tals polnt, it is significant that, as far as this Court is aware,
no other court has bean confronted with a madical amergency definition
that inoludes an cbjective requlremsant, and therefore does not permit the
physician to rely solely on his or her best clinical judgment.

Thim objective requirement soems certaln to creata a chilling
effect--particularly given the lack of a scienter requirement. Even if
the atatute had a scienter requiresant, it might atill have a chilling
effact, though to a lesser extont, glven that the physician would still be
subject to prosecution Lf other physicians disagreed with his or her
determination. TNhis Court therefors takas na position on whether an
objective requirement in a medical emargency definition, with or without a
sclienter requirement, is also void for vaguenaess.
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culpability, in order to be criminally liable. Statutes which
do pet contain such a requirement, and which impose criminal
liability even if the defendant did not Xnowingly viclate the
lawv, or did not have a culpable state of mind, are Xnown as
“ctrict iiahility“ statutas.

Therc is a strong presumption in ocur lawv favering a mene
xea or scienter requirement in statutes which create criminal
liability. see staples v. United States, 114 S.Ct. 1793, 1797
(1994) ("we must construe the statute in light of the

background rules of common law ... in which the requirement of
some mens rea for a crime is firmly embedded"); Unjted States
Y. United States Gypsum Co., 438 U.S. 422, 437-38 (1978) (“"the

limited circumstances in which Congress has created and this

Court has recognized (strict-liability) offenses... attest to

their generﬁlly disfavored status"); Daennis v. Unjted States,
341 U.S. 494, 500 (1951) (“the existence of a mens rea is the

rule of, rather than the exception to, the principles of
Anglo-American criminal jurisprudence"). The rationale for
thig presumption was eloquently set forth by Justice Jackson:

The contention that an injury can amount to a
crime only when inflicted by intention ig na
provincial or transient notion. It is as universal
and persistent in mature systems of law as belief in
freedom of the human vill and a consequent ability
ard duty of the normal individual to choose between
good and evil. A relation betveen some mental
element and punishment for a harmful act is almost
as instinctive as the child's familiar cxoculpatory
“But I didn't mean to"....

The unanimity with vhich (courts] have adhered
to the central thought that wrongdoing must be
conscious to be criminal i3 emphasized by the
variety, disparity and confusion of their
definitions of the requisite but elusive mental
element... (including] such terms as “felonious

-
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intent," ®"criminal intent," "malice aforathought,”

*"quilty knowledge,* =fraudulent intent,"

*willfulness,® “scienter,™ to denote gquilty

knowledge, or "mens yex," to signify an evil purpose

or mental culpabllity. By use or combination of

these various tokene, thay have gought to protect

those who were not blamewvorthy in mind from

conviction of infamous common-law crimes.
Morisserte v, Unjted States, 342 U.S. 246, 250-52 (1952)
(emphasis added). Although the presumption favering a pens
rea requirement is not as strong in statutes creating civil
liability, because House Bill 135S imposes civil and criminal
liability for the same actions, thie Court nuct analyze the
provisions of the Act in light of the presumption of a mens

!
rea requirement. Having described the ceaning and importance
of a "quilty knowledge®" requirement in laws creating criminal
liability, this Court now turns to House Bill 135.

The medical emergency exception, vhich is defined in Ohio
Revised Code section 2919.16(F), is employed in the ban on
post-viability abortions. This Court concludes that because,
under the definition of medical emergency, a physician may not
rely alone on his own good-faith clinical judgment in
determining that a medical ewmergency exists, and because both
the medical emergency definition and provisions imposing
oriminal liability for violations of section 2519.17 lack
scienter requiresments, Plaintiff has demonstrated a
subgtantial likxelihood of success of showing that the medical
emergency definition in the Act 1is unconstitutional.

House Bill 135 defines a medical emergency as follows:

“Medical emergency®™ means a condition that a
pregnant woman's physician determines, in goed faith
and in the exercise of reasonable medical judgment,

_.53_
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80 complicates the woman's pregnancy as to

necessitate the immediate performance or [nducement

of an abortion in order to prevent the death of the

pregnant woman or to avoid a serious risk or the

substantial and irreversible impairment of a major

bodily function of the pregnant woman that delay in

the performance or inducement of the abortion would

crecate.
O.R.C. § 2919.16(F) (exmphasis added). This definitien
includes subjective and objective requirements: the physician
must believe, himself, that the abortion is necessary, and his
belief must be objectively raascnablae to other physicians.
Under this definition, a2 finding that the physician failed to
act in goed faith is therefore not pccessary to impoee civil
and criminal liability. oOne could act 'in good faith and
according to one's own best medical judgment, and yet incur
civil and criminal liability if, after the fact, the exercise
of that mcdical judgment is determined by others to have been
not objectively reasonable. In cother words, physicians need
not act willrully or recklessly in determining that a medical
emergency exists in order to incur criminal liability;
instead, they face liability aeven if they act in good faith,
and according to their own best (albeit, in the later opinien
of others, mistaken) medical judgment. Thus, this definition
appears to create strict l{ability, that is, liability even if
the physiclan acts in good faith, and without a culpable
mental state, to comply with the statute.

Although this Court is unaware of any case which has

considered the constitutionality of a similar provision, there

are three cases wvhich this Court finds to be relevant. In

- 69 =
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¢olautti v. Franklin, 439 U.S. 379, 396 (1979), the Suprene

Court held unconstitutional a Pennsylvania provision which
required physicians to determine non-viability before
performing an abortion. If a physician failed to abide by
specifid-requirements wvhere there vas "sufficient reason™ to
believe that the fetus "may be viable," he was civilly and
criminally liable. Id, at 394. No language in the statute
indicated that liability was to be predicated on a culpable
state of mind. Id, at 380, n.1. The determination of non-
viability was to be baseé on the physician's "experience,
judgment, or professional competence.® Id., at 380 n.1l.

In concluding that the provisien ﬁid not contain a
scienter requirement, the Court found that neither
Pennsylvania criminal law nor the Act itself “"requires that
the physician be culpable in failing to find sufficient reason
to believe that the fetus may be viable." Id, at 394-95. The
Court also noted that the subjective standard in the Act which
is "keyed to the physician's individual skills and abilities
... is different from a requirement that the physician be
culpable or blaméwvorthy for his performance...." JId. at 395
n.12. Tha Supreme Court then held the provision void for
vagueness due to its lack of a pens rea requirement:

This Court has long recognized that the
constitutionality of a vague statutory standard is
closely related to whether that standard
incorporates a requirement of pens rea. Because of
the absence of a scienter requirement in the
provision directing the physician to determine
whether the fetus is or may be viable, the statute

is little more than a ‘'trap for those who act in
good faith.'

- TN -
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The perils of strict criminal liability are
particularly acute here because of the uncertainty
of the viability determination itself. As the
racord in this case indicates, a pnysician
determines whether or not a fetus is viable after
considering a number of variables .... In the face

. of these uncertainties, it 1s not unlikely that
experts will disaaree .... The procpect of cuch

disagreement, in conjunction with a statute imposing

strict civil and criminal liability for an erronecus

determination of viability, could have a profound

chilling effect on the willlngness of physicians to

perform abortions ... in the manner indicated by

their best medical judgment.
I4. at 395-96 (citations omitted) (emphasis added).
. Colautti is directly applicable to this ¢ase, insofar as
the determination of whether a medical exergency exists is
similarly fraught with uncertainty, and is therefore equally
susceptible to being disputed by experts at a later date,
thereby resulting in criminal liability even where the
phyeician-aqted in goed faith. Ae noted, the medical
emergency exception in House Bill 135 congains both a
subjective and an objective requirement. Because both of
these requirements must be met in order for the physician to
avoid liability, and because there is no scienter requirement
in this provision, a physician who performs a post-viability
abortion under the medical emergency exception may be held
liabla gven if he or she acted in good faith, as long as the
physician was lataer datarmined, in the eyes of others, using
20/20 hindsight, to have acted unreasonably. Plaintiffs have
demonstrated a substantial likelihood of success of showing

that, given the short amount of time in which every decisioen

regarding a medical emergency must be made, and given the

- Y -
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varying, highly individual factors which zust ke considered
for aach casa, it is not unlikely that even where a physician
acts in good faith, experts may later disagree as to the
existence, immediacy, or cxtent of a medical emergaency. As in
¢olaytti, this prospect of disagreement, combined with the
strict civil and criminal liabllity for even good-faith
daeterminations, could chill pnysicians rroa performing post-
viability abortions even where it ia their best medical
judgment that an abortion is required to preserve the life or
health of a patient.

In so finding, this Eourt acknowvledges that the "undue
burden™ analysis in Planned Parenth¢ed v. casey, 112 S.Ct.
2791 (1892), applies only to pre-viability abortions, and
therefor;-&ocs not apply to this provision governing the
perrornanc; of post-viability abortions. ;Although it may seem
that this would render any ®“chilling effect" irrelevant, this
is manifestly not the case. In Casey, the Supreme Court
rcoognized that the State's interest in the life of the fetus
allows it to regulate or proscribe abortions after viability,
except "where it is necessary, in appropriate medical
judgment, for the preservation of the lite or health of the
mothar.® 112 S$.Ct. at 2821. Such is the situation here. 1If
physiciana wvare chilled from acting according to their own
best medical judgment when determlning whether a post-
viability abortion is necessary to save the lire of the
mother, and vere forced to resolve even the smallest doubt in

favor of a refusal to act, this coculd have a profound,
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ncgative impact on the State's interest in preserving the lite
and health of the mother, and on the pregnant woman's interest
in ner own life and health. It is this Court's bclicf that
such a situation would offend the Constitution to an even
gxgiggz.&egrae than those situations in wnich a chilling
effect precludas the performance of elective pre-viability
abortiona, which are not necessary to preserve the mother's
life or health. Therefore, the analysis in Colautti is
applicable to this case.

A maore recent case which addresses this issue is Planned
Parenthoed, Sioux Falls Clinic v, Miller, 63 F.3d 1452 (8th
cir. 1995). In that casc, the Court invalidated provigions
regarding the performance of abortions which created civil and
criminal liability rfor violations of South Dakota's parental=-
notice, mandatery-information, and medical=ezergency
requirements. The medical amergency provision in that case
did pot require the physician either to act in good faith, or
to apply reasonable medical judgment; instead, it merely
provided:

If a medical exmoergency cocmpels the performance of an

abortion, the physician shall inform the female,

prior to the abortion if possible, of the mcdical

indications supporting his judgment that an abortion

is necessary to avert her death or that delay will

create sericus risk of substantial and irrevaersible

impairmant of a major bocily function.
Id, at 1455 n.4. oOther provisions imposed civil and criminal
liability for violation of the medical emergency provision:

(§ 34-23A-22] If an abortion occurs which is not in

compliance with (the medical emergency provision},
the person upon whem such an abortion has been

& 95 =
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pecrformed ... may maintain an action against the

person who performed the abortion for ten thousand

dollars in punitive damages and treble whatever

actual damages the plaintiff may have sustained.

(34-23A~10.2]) A physlician who violates [the medical

emergency provision) is guilty of a Class 2

nisdemeanor. _

Id. at 1455-56 n.S5-6. None of these provisions contained a
sciaenter or mens rea raquirament on their face.

The District Court found that the provision creating
criminal liability lacked a gensg red requirement, which "made
it unconstitutionally vague, creating a 'chilling effect' so
that physicians, who cannot guess the standard under which the
courts will judge thair ;onduct, would choosa not to act at
all.® Id, at 1463. The District Court also invalidated the
civil liability provision on similar grounds, after concluding
that strict.civil liability created an undue burden because it
made it unlikely that any physician would perform abortions.
1d.

The Eighth Circuit affirmed the lower court's decision,
due to the statute's lack of a scienter requiremen;. It
agreed that the provision creating criminal liability would
create an undue burden by chilling the willingness of
physicians to perform abortions. Id, at 1465. It further
agreed that the provision creating civil liability--which did
not require a finding that the defendant acted willfully,
wantonly, or maliciously, before awarding punitive damages==
vas invalid:

The potential civil liability for even good~faith,

reasonable mistakes is more than encugh to chill the
willingness of physicians to perform abortions in

Al
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South Dakota. We therefcre hold that [this
provision] is an undue burden on a woman's right to
choose whether to terminate her pre-viability

pregnancy.
Id. at 1467.

As noted, the medical emergency exception in House Bill

135 could impose civil and criminal liability even where the
physician acted in good faith. Plaintiffs have demonstrated a
substantial likelihood of success of showing that, given the
fact that reascnable physicians might disagree as to the
existence or immediacy of a medical emerqencf:.this provision
would create .liability even for good-faith, reasonable
mistakes. As in Miller, this result would chill the
willingness of physicians to perform post-viability abortions
even where.they are necessary, in a medical emergency, to
preserve the life and health of the mother.

A third case which supports this Court's findings is the
Eighth Circuit's decision to uphold the North Dakota
definition of a medical emergency, because it allowed the
physician to rely on his or her own "best clinical judgment"
in determining whether an emergency existed, and because the
statute contained a scienter requirement. Fargo Women's
Health Orqg., v. Schafer, 18 F.3d 526, 534 (8th Cir. 1994) ("It
is the exercise of clinical judgment that saves the statute
from vagueness... In addition, the North Dakota Act contains a
scienter requirezent that we believe prevents a finding of
vagueness.®). Accord Barnes v. Moore, 970 F.2d 12, 15 (Sth
Cir. 1992) (upholding medical emergency definition which

alloved physician to rely on "best clinical judgment™ and
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contained scienter requirement for imposition of criminal
liability). The statute at issue in Schafer defined a
"medical emergency" as:

that condition which, on the basis of the

physician's best ¢linical judagment, so complicates a

pregnancy as to necessjitate an immediate abortion to

avert the death of the mother or for which a twenty-
four hour delay will create grave peril of immediate

and irreversible loss of major bodily function.

Id. at 527, n.3 (emphasis added). Although the North Dakota
statute did not expressly contain a scienter regqguirement,
North Dakota criminal statutes which neither specify
culpability, nor explicitly provide that culpability is not
required, are construed as requiring a "willful® vioclation of
the statute, which is fﬁrther defined as conduct done
"intentionally, knowingly, or recklessly." Id. at 534-3S.
Thus, alﬁhquqh the statute containinq the medical emergency
definition was silent on the question of intent, the Eighth
Circuit imported a scienter requirement into the statute.

The medical emergency definition in House Bill 135
differs in two significant respects from the definition in
Schafer. First, ;he definition in House Bill 135 does pot
allowv the physician to rely solely on his or her own best,
good~-faith medical judgment; instead, in addition to requiring
that he or sha act in good faith, it requires the physician to
apply “"reasonable medical judgment,™ which is an objective
requirement, subject to second-quessing by other physicians.

Second, the medical exergency provision creates strict

liability because it lacks a scienter requirement; in

— s U
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addition, the provisions creating criminal liability for
violations of the ban on post-viability abortions, and of the
viability testing regquirement--both of which apply the medical
emergency exception--lack scienter requirements. Therefore,
the mediéal emergency exception in House Bill 135 appears to
fail both of the tests upon which the North Dakota definition
was held to be valid.

In its earlier opinion which explained its Temporary
Restraining Order, this Court incorrectly stated that Ohio law
does not allow courts to import a scienter requirement into
criminal statutes that are silent on the issue of whether
intent is a required element, relying on State v. Curry, 43
Ohio st.2d 66; 330 N.E.2d 720 (Ohio 1975) (“If the statute is
silent onxihe question of intent, intent is not an element of
the crime.‘i. Plaintiff correctly pcinted;out that an Ohio
law enacted immediately prior to Qurry (although inapplicable
to the facts in Qurry, which arose prior to the effective date
of the statute) might, however, allow this Court to import a
scienter requirement into the medical emergency definition,
even though that definition does not include any intent
requirement. Section 2901.21(B) of the Ohio Revised Code
provides that:

Whan the section defining an offense does not

specify any degree of culpability, and plainly

indicates a purpose to impose strict criminal

liability for the conduct described in such section,

then culpability is not required for a person to be

guilty of the offense. When the section neither

specifies culpability nor plainly indicates a

purpose to impose strict liability, recklessness is
sufficient culpability to commit the offense.
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Thus, if the statute does not plainly indicate an intent to
impose strict liability, Ohio courts could import a scienter
requirement of recklessness into the statute.

Forﬁtwo reasons, it 18 this Court's opinion that Ohio
courts would decline to import a raecklessness standard into
the statute's requirement that a physician act "in the
exercise of reasonable medical judgment®™ when determining
whether a medical emergency exlists.

First, both sections’of the statute which apply the
medical emergency definition--the ban on post-viability
abortions, and the viability testing requirement, discussed
infra--plainly indicate an intention to impose strict
liability;' Both of these sections state that "no person
shall®" perférn the proscribed acts, and fail to specify any
mental state. Ohio courts have held that similar laws which
lack culpable mental states, and contain the term "no person
shall...," plainly indicate an intention to impose strict
liability. State v, Cheraso, 43 ohio App. 34 221, 223; 540
N.E.2d 326 (Ohlo 1988); village of Bridgeport v. Bowen, 1995
Ohie App. LEXIS 3892, at *6 (Ohio Ct. App. 1995). 1In
addition, it is significant that although the post-viability
ban and the viability testing requirement lack scienter
requirements, the ban on use of the D&X procedure does contain

a sclenter requirement.37 Ohio courts have held if portions

* O.R.C. § 2919.15(B) provides: °"No person shall knowingly perform or
attempt to perform a Dilation and Extraction procedure upon a pregnant

- 78 -
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of a statute specify 2 culpable mental state, wvhereas other
portions of the statute are silent as to the culpable mental
state, this is a plain indicatlion of an intent to impose
strict liability in the latter sections or portions. State v.
Wac, 68 Ohio St. 2d 84, 87; 423 N.E.2d 428 (Ohio 1981); Cigy

vi v etti, 1995 Ohio App. LEXIS 5164 (Ohio
Ct. App. 1995). Based on the foregoing, this Court finde that
the ban on post-viability aborticons, and the viafility testing
requirement, "plainly indicate” an Intzni.on ¢ creete strict
liability.

Even if this were not the case, however, Ohia courts
would be unablec to izport a reckleseneee regquirenment without,
in effect, rewriting the statute. This is because the
statute‘'s .standard of “reasonableness," which imposes criminal
liability if a physician acts unreasonably in determining that
a medical emaergency aexists, is a lower standard for incurring
criminal liability, from the perspcctivc of the actor, than
the standard of "recklessness.”>° If courts were to import a
recklessness requirezent into the medical emergency definition

per the above-quoted section 2901.21(B), physicians would no

wosan.® (exphasis added). This demonstrates that the GCeneral Asdembly
knows bow to include a sclentaer requirement whon that is ite intentian.

3% 2he difference between tha two atandards is 2OST easlly dilscernible in
the area of tort law. As an exasple, 1 physician who commite medical
malpractice may be found qguilty of nwgllgence if he acts unreasonably. If
he acts rackledsly, howevaer, ha may be found guilty of gross negligence,
which is a mcre sarious offonsa, and exposes the physician to a greatar
degree of liability. Sesg, ®».q., Gearhart v, Angeloff, 17 Ohlic App. 2d
141; 244 N.R.2d BO2 (Ohio 1663) (*Punitive dazajas may be recovered in an
action for negligence vhare euch nagligonco La 6o gross as to show a
reckless indifference to tha rights and safety of other persons.”)
(quoting eyllabug).
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longer be liable if they acted unreasonably, i.e.,
negligently; instead, they would have to act recklessly in
order to be liable. This would contradict the legislature's
intcnt to create liability if a phycician faile to act "in the
excrciaesof reasonable cedical judgzent," and wvculd amount to
rewvriting the statute, which cocurts z=ay not do. Therefore,
this Court concludes that a scienter regulreZent Zay nct be
imported into the definition of medical ezergency.

On the bagis of tha foragoing, this Ccur: concludes that
the Plaintiffs have shown a substantial likelihccd of
demonstrating that the zedical ezergency exception in QO.R.C. §
2919.16(F) is unconstitutional on two grounds: first, it
appears to be vague, because both the definition of medical
emaergency, and the provisioens imposing criminal (and civil)
liability for violations of the post-viability ban and the
viability testing requirement, lack scienter requirements;
second, the requirement that a physician's determination be

objectively reasonable--that is, reasonable to other

phyeicians--would appear to create a chilling effect that

would prevent physicians from performing post-viability
abortions where, in their own best judgment, an abortion is

necessary to preserve the life or health of the mother.

i equirem
If it is determined that a post-viability abortion is
necessary to oave the life of the mother, or to aveid a
serious risk of the substantial and irreversible impairment of

a major bodily function of the mother, the physician who

-80-
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performs the aborticn ztust cozply witn 2 nuzfer cf conditions
governing the performanca of the abortion. One of thaese
provisions requircs that at least one cther doctor concur, in
writing,--as to the necessity of the akortion:

The determination of the physician who performs ...

the abertion ... ic concurred in by at leaet one

other physician who certifies in writing that the

concurring physician has determined, in gocd faith,

in the exercise of reasonable medical judgment, and

following a reviev of the available medical records

of and any available tests [sic) rosults pertaining

to the pregnant woman, that the abertion .1s

neceasary to prevent the death of the pregnant wvoman

or a serious risk of the substantial and

irreversible impairment of & major bodily function
of the pregnant woman.

O.R.C. § 2919.17(B) (1) (b). Plaintiff argues that this
requirement is unconstitutional tecause it undermines the
physician's judgment, izposes unnecessary and cumbersome
delays, and will be difficult to satisfy because few
physicians will bc willing to concur, in vriting, to an
abortion's nacassity.:’g
In Doe V. Bolton, the Supreme Court struck down a Georgia
statute which required a physician to obtain confirmation of
his deceisioen to perforz an abortion, frem twe other doctore.

The Court reasoned that this requirement interfered with the

physician's clinical judgment and discretion:

39 the testlaony by doctocs who pecfora late-term abortlone indicates that
this say be a valld concern. Dr. John Doe Nuzber One testified that it
would ba "virtually i{mpossible® to find a second physician who would be
willing to certify in wcltlng that an abortlion le necessary: °No one wants
to {nvolve themselves {n the issue. I think ... whather it would De fear
of personal harm, whethor {t would ba fear of being ostracized, fear of
picketing, who would want to involve themselves in this lesus. It would
be auch easier to igrcre it rather than to have ycur name cn that chart.®
(Tr., 13/6, at 51).
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The statute's emphasis ... is on the attending

physician's ‘'best clinical judgment that an abortion

i8 necessary.' That should be csufficient. The

reasons tor the presence of the confirmation step in

the statute are perhaps apparent, but they are

insufficient to vithstand cornetituzicnal

challenge.... If a physician is licensed Lty the

Statc, he is recognized by the State as capable of

exercising acceptable clinical judgrzent. 1If he

fails in this, professional censure and deprivazion

of his license are available rezedies. Reguired

acquiescence by co-practitioners %as no rational

connection with a patient's nceds and unduly

infringes on the physician's right to practice.

410 U.S. at 199. This holding by the Supreze Court appears to
govern the analysis of the concurrence requirement in this
case, and Defendants have made no argument as to why it should
not so apply. Accordingly, this Court finds thet Plaintiff
has denonstrated a substantial likelihood of success of
shoving that the second physician concurrence requirement in
House Bill -135 is unconstitutional, because it impermissibly
interferes with the physician's discrazion.

Additionally, it appears to this Court that this
requirement may be unconstitutional for the same reasons which
render the medical emergency definition likely to be
unconstitutional; to wit, the requirermant that a eecond
physician concur "in good faith [and] in the exercise of
reasonable medical judgment® inposes criminal and civil
liability on such concurring physicians who act according to
their own best clinical judgment, without any criminal intent.
This is likely to create a chilling effect which will deter

Physicians from concurring, in writing, that an abortion is

medically necessary; this will chill the perrormance of
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abortions which are necessary to preserve the life or health

of tha mother. Accordingly, this Court finds that Plaintiff

has demonstrated a substantial likclihcod cof cuccees of

showing that the second physiclan concurrence requirement in
House Bill 13% is unconstitutional, Lecause it is likely to
chill the performance of post-viability arorticrs which are

necessary to preserve the life or health of the mother.

€, Choice of Method Requirepent

Under House Bill 1235, another condition which must be
satisried by a doctor perforz=ing a post-viability abortion is
the ga-called "choice of methad® requirement:

The physician vho performs ... the aboertion
terminates ... the pregnancy in the manner that
provides the best opportunity for the-unborn human
to survive, unless that physician determines, in
good faith and in the exercise of reasonable medical
judgment, that the termination of the pregnancy in

that manner poses a gignigticantly greater risk ot
the death of the pregnant woman or a serious risk of

the substantial and irreversible impairment of a

major bodily function of the pregnant woman than

would other available methods of akortion.
O.R.C. § 2919.17(B) (1) (d) (ezphasis added). Plaintiff arques
that the requirement that a particular method of abortion be
usad unless it would pose a gignificantly greater risk of harm
to the veoman, io unconstitutional, becausc it requirecs the
physiclan to ®"trade off" the wozman's health for that of the
fetus.

In Colauwtni v, Frapklin, 433 U.S. 375, 400 (1978) the

Supreme Court held that a statute which "requiraes tha

=
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physlcian to make a 'trade-of(' betwWeen the wezan's health and
additional percentage points of fetal survival" posed serious
ethical and constitutional difficulties.

Later, in Thornburgh v. Americap College of Qhstetricians
and Gynecologists, 476 U.3. 747, 769 (1986), the Supreme Court
invalidated a "choice of zethod® provision which was
remarkably similar to the challenged provision in House Bill
135, reasoning that the words "significantly greater medical

arsanal

risk" required the wozan %o bear an ad

(39

, increasad riex
to her hcalth, and co was unconstituticnal. The provision at

!
issue in Ihornburgh read:

Every person who performa or induces an abortion after an
unborn child has been determined to be viable shall
exercise that degree of professional skill, care and
diligence ... and the abortion technique employed chall
be that which would provide the best opportunity for the
unbormr’child to te aborted alive unless, in the good
faith judgment of the physician, that method or technique

would present a sigpnificantly greater medical risk to the
life or health of the pregnant woman .... Any pereen who

intentionally, xnowingly, or recklessly violates that
provisions of this subsection commits a felony of the
third degree.

476 U.S. at 768 n.13 (eamphasls added). The only difrfferences
between this statute and the one at issue in the present case
arae: firet, that the provision in Thornburgh allowed the
physician to rtiy solely on his best clinical judgment,
vhereas the proviaslon in House Bill 135 does not; second, that
the statute in Thornburgn required a culpable mental state in
order to impose criminal liability, whereas House Bill 135
does not require any criminal intent. The Thernburgh

provision therefore seeas far less egregious than that in
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House Bill 135, which, because it does not allow the physician
to rely solely on his or her best clinical judgment, and
imposes criminal liability even if there vere no criminal
intent, secms likely to have a chilling effact on the
physician's exercise of discretion in determining vhich
abortion method may be used wlthout causing a "significantly™
greater risk to the wozman's health. This chilling effect
would negatively impact the woman's life and Zealzn.
Accordingly, this Court finds that ?Plaintiff has demonstrated
a substantial likelihccd of success of shewing that the choice
of method provision in House Bill 135 is unconstituticnal,
because it will {mpermissibly interfere with the physician's
exercise of discretion, to the detriment of the pregnant
woman's health. _

Given the similarity between the provision in Thornburgh
and the challenged provision in this :ase,‘this Court further
finds that Plaintiff has demonstrated a substantial 1likelihood
of success of showing that the choice of method requirement is
unconstitutional, because it “trades off" the health of the
mother for that of the fetus, and requires her to bear an

increaased medical risk,

ician Attendance Reguirepe
Another requirenent in House Bill 135 pertaining to the
provision of post-viability abortions requires that a second
physician be present when the abortion is performed, to care

for the fatus:

- 8 .-
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The physician who performs ... the abortion has
arranged for the attendance in th& saxzae room in
which the abortion is to be performed ... of at
least one other physician who is to take control of,
provide immediate medical care for, and take all

r— reasonable steps necessary to preserve the life and
health of the unborn human imzecdiately upon the
unborn human's conplete expulsion cr extraction rfrom
the pregnant worman.

O0.R.C. § 2919.17(B) (1) (e). Plaintiff also challenges the
constitutionality orf this provision.
The Supreme Court has considered sizilar prcvisions in

two cases. In Plapned Paronthoed 2ze'n 7€ Kancag City v

Ashecroft, 462 U.S. 47C, 485-86 (1983), the Suprene Court
upheld a second physician attendance reguirement because it
served the state's ccnpelling interest in preserving the life
af the fegus. Although there was no clear medical emergency
exception in that statute, the Court construed the requirement
as alloving for an exception in medical emergencies. 462 U.S.
at 485 n.8. In Thornburgh, however, the Court struck down a
second physician attendance requirement, because it did not
contain a yalid medical ermaergency exception. 476 UiS. at 771.
Therefore, the constituéicnality of thec sccond physician
attendance requirement in House Bill 135 appears to depend
upon tha validity of the statute's cedical emergency
exception.

As discussed above, this Court has found that Plaintiff
has demonstrated a substantial likelihood of success of
showing that the medical emergency exception in House Bill 135
is uncenstitutional, because it lacks a scienter requirement,

and ig thus vague, and because its objective reasonableness
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standard will chill physiciane frcz deter=in:ng that a medical
cmergency exists. For that reaeon, thie Ccurt finds that
Plaintliff has also dezcnstrated & substantial likelihood of
success of showing that the second physician attendance

requirement in House Bill 135 is unconstitutional.®®

] b1 . f Viabili
For purposcs of the ban on post-viability akbortions,
House Bill 135 creates a rebuttable presumption "that an

unborn child of at least twenty-rour weekxs of gestational age
is viabla.® O.R.C. § 2919.17(C). The statute defines
gestational age as “the age of an unborn human as calculated
from the f?rat day of the last menstrual peried of a pregnant
wvoman. " d.S.C. § 2919.16(B).

Plaintiff challenges this reguirexzent on three grounds.
Firat, Plaintiff argues that a rebuttable presu=mption of
viability impermissibly limits the phyeician'e discretion to
determine viability. Second, Plaintiff argues that because
the last menstrual period (IMP) method of calculating
gestational age generally produces an age that is two wveeks
earlier than the age froa conception, the preesumption actually
attaches at tvinty-two veeks, when fetuses are not viable, and

so is necessarily invalid. Finally, Plaintiff argues that

48 In this Court'a opinion, the chilling argumant which applied to the

second physiclan conourrence raqulremant would gog apply to thie
requiremsnt, which does not require the second physiclian to give a written
andorsasant of the abortion, and merely requires him or her to perfnrm the
arguably laudable role of caring for the fatus.
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becausa the presunption can only be rebutted after the
physician is arrcstcd and prosecuted, it will chill physicians
from determining that fetuses of a gestational age of twenty-
four or more weexs are not viable, and will constitute an
undue burden on the right to seex a pre-viability abortion.
This Court declines to consider the lixelikood of success

of any of these arguzente. Although the Suprezc Ccurt's

decision in Hebstar v. Reproductive Health Services, 492 U.Ss.
490 (1989), indicates that it may be constitutionally
permissible for a state to impose a retuttable presumption of

viability,*?

this Court finds it unnecessary to reach this
issue at this time, becauece, ae wvas diccusced supra, DPlaintiff
has demonstrated a substantial likelihood of success of
showing that the determination of non-viability {n House Bill
135 is unconstitutionally vague, as the objective standard in
that determination conflicts with the purely subjectiva
standard in the statute's definition of viable in 0.R.C.

§ 2919.16(L). 1If this Court deterzines, after a hearing on
the merits, that the determination of non-viability is
unconstitutional, then any portion of tha statuta which
roquires a phys;cian to either determine viability, or rebut a

prasumption of viability, must, likewise, be invalidated.

4
3 In Yebgter, a five-meanbur majority of the Supreme Court upheld a

viability testing requiresant that attached at thes twentieth week of
pPregnancy. Although the challenged etatute alsc iaposed *"what Ls
essentlally a presumption of viability at 20 weaks," {d. at 51§, Justice
O'Connor pointed out in her concurring opinion that the constitutionality
of that presumption was not an issue befors the Court. rd. ac 526.
Justice O'connor did state, hcwever, that, in her cpinion. an argument
that thie presumption of viability impormissibly restricted the judgment
of the physician would probably be unsucvwasful. Jd. at $%27.
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Accordingly, the Court finds it unneceesary to reach any of
Plaintiff's arquments, in order to find that Plaintiff has
demonstrated a substantial likelihood of success of showing
that the-rebuttable presumption of viability is
unconstitutional, for the reason that the statute's mandated

determination of non-viability ic invalid.

‘ .F -P
The third major portien of House Zill 135 creates a
viability testing requirement at the twenty-second week of

pregnancy, which must ke complied with tefore an abortion

after that time may be performed:

Except as provided in (the medical energency
exception], no physiclan shall perferm ... an
abortion upon a pregnant woman after the beginning
of her twenty-second week of pregnancy unless, prior
to the performance [(of] ... the abortion, the
physician determines, in good faith and in the
exercige of reaconablc medical judgment, that the
unborn human is not viable, and the physician makes
that determination after performing a medical
examination of the pregnant woman and after
performing or causing the performing of gestational
age, weight, lung maturity, or other tests of the
unborn human that a reasonable physician making a

determination as to whether an unborn human is or is

not viable would perform or causc to bc pcrformed.
O.R.C. § 2919.18(A)(1). In addition to performing these
tests, thae phyllcian may not perform the adortion *"without
first entering tha determination ... and the associated
findings of the maedical examination and tests described ... in
the medical records of the pregnant wveman.® § 2919.18(A) (2).
The physician need not comply with either cf these
requirements if a medical emergency exists. § 2519.18(A) (3).
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Violation of this section of the Azt is a fourth degree
misdemeanor. § 2919.18(B),

Although a viability testing require=ent was upheld in
Webeter, 492 U.S. at 490, the viacility testing reguirement in
House Bill 135 appears to be unconstituticnal for two reasons.
First, for the reasons given in an earlier par:z of this
opinion, the statute's determination ¢z non-viability appears
to be unconstituticnally vagque. Second, for the reasons also
given in an earlier part of this opinion, the definition of
medical emecrgency appears to lack a mens rea reguirement,
which creates vagueness, and also appears likely to create a
chilling effect that would unconstitutiocnally jeopardize the
life or health of pregnant women needing an abortion, due to
its raqui;;ment that a physiclan's deterzinatien that a
mecdical emérgency ex{sts be objectively réasonable.

Accordingly, Plaintiff has dezonstrated a substantial
1iXelihood of success of showing that the challenged viability
testing requirement is unconstitutional, for two reasone.
Firet, it lacks a valid medical emergency exception. Second,
the definitlion of viable in 0.R.C. § 2519.16(L), which applies
to this viapility testing requirement,42 allows the physician
to rely solely on his or haer own bast clinical judgment,
whereas this mandated determination of non-viability also

inposes a requirement that the physician's determination be

“? The definitions in 0.R.cC. § 2915.16 apply both to tha past-viability
ban in § 2919.17, and to the viability testing requirement in § 291%.18.
If the definiction {s flaved, thaen a requlation or requiresmant based on
that definition is also flawed.
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obiectively reasonable; thils conflict creates an azbiguity
which appears to render this porticn of the Act
unconstitutionally vague, bacause tho phyeician has no clear
guidanca ‘as to what etandard will be 2applied in judging

whether he or she is criminally and civilly liable.

Mﬂnmasuanwmmmmw

Having considered the substantial likelihood of
Plaintirf's success on the merits, this Court nov turns toc the
remaining prongs governing the issuance of a preliminary
injunction. The sccond prong of the prelizinary injunctien
standard rcquires the Court to make findings as to whether the
issuance of an injunction is necessary to save the plaintiff
from 1rreparab1e injury.

Tmportantly, Plaintiff Haskell has standing in thie
lavsuit not only to raise his own rights, but also to raise
the rights of his patients. Therefore, this Court need not
decide whether the harm which Plaintirr Haskell will suffer if
prosecutad criminally or sued civilly under the Act, is
irreparable. Instead, this Court will fccus on the harm which
will be suffered by his patients.

Both Jane Doe Number One and Jane Doe Number TwoO
testirfied that thay chose to terminate their pregnancies, late
in the gecond trimester, after discovering that their unborn
children had severc anomalies. If this Act had been in

effect, either or Loth of these women may have been prevented
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from tesrminating their pregnancies, under either the
provisions of tha viability testing requirement, or the
provisions of the post-viability ban. In both cases, the
fetus may well have been determined to have been'vidble, and
would not have been able to be aborted.

In this Court's opinion, the cost of baeing forced by the
state to carry to term a child withcut 2 spine, or functioning
kidneys, or with other such severe defects, L5 tevond
description. It i{s difficult te izagine hcw h;rrible it would
be to knowingly carry a child to teram who is dying, or who has
no reasonable chance of normal physical cevelopment.43

In addition, it is impossible to calculate the harm which
would be suffered by a prognant wozan who, though she weuld
prefer to try surgery or cther methods to mitigate her unborn
child’s severe defects, is compelled by this ban on poste
viability abortions-=-which only allows an abortion if her
Rhysical health is in danger--to tarminate her pregnancy
bafore the ban can apply to her, instead of takxing measures to
help her unborn chiid, because she feared the emotional and
mental cost of carrying a child to term who had such severe
defects. Tt {g difficult to imagine a clearer example of

irreparable harm, than {5 evidenced by thesec two scenarios.

4 Although it may seem that a child who was certain to die, and had no

reasonable chance for normal davelopment, would not ba conaidered to be
viable, the testimony in thias case indicates othurwlse. Dr. Harlan Giles,
for example, testifled that Dabies ViTA certain chrcacecaal defects are
considered to ba viable *even though these children have no reascnable
chance for normal mental motor Jdevelopount.... sven though it's a very
serious defect, [and] even though it usually leada to death in the
nurseary.* (Tr., 11/13, at 286).

1
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As for the harm suffered by pregnant wonen who are unable
to terminate their pregnancies by zeans of the D&X procedure,
Jane Doe Number Two testified that the prccedure was helpful
to her because it allowved her fetus to be aborted intact,
which was necessary for the performance of an autopsy. After
learning that the defect was not genetic, she and her husband
had morae children. Jane Doe Number One testified that the D&aX
procedure was much easier to endure than an earlier abortion
performed by use of an induction procedure. In addition, this
Court has held that Plaintiff has demonstrated a substantial
likelihood of success of showing that the alternatives to the
D&X procedure--induction metheds, hysterotomies, and
hysterectomies--are neither as safe to the mother's health,
nor as available to women seeking non-thegapeutic abortions.
Pregnant women in this state who are unable to terminate their
pregnancies by means of the D&X procedure may therefore suffer
irreparable harm, either because other abortion methods are
not as safe for their health, or because other abortion
methods are not as available to them.

Based on the above, this Court concludes that a
preliminary injunction would serve to prevent irreparable

injury to the patients of Plaintiff Haskell.

(& ot




DEC. -15" 95 (WED) 17:40 TEL:315 225 6339 B 11

v n uncti Wou lOt

The third prong of the preliminary injunction standard
traditionally requires this Court to "balance the equities” in
considering whether the harm to the Cefendant resulting from
issuing the injunction, would outweigh the har= to the
Plaintiff resulting frem denying the injunction.

As far as the Defendants' lnterests are ccncerned, a
preliminary injunction will merely maintain the status quo
while the constitutionaliﬁy of this legislati;n is decided.
The potential for irreparable injury to some of Plaintiff's
patients has already been discussed; in addition, other
pregnant women may be harmed by specific provisions of the
Act. For .example, the objective reasonableness standard in
the medical- emergency definition may chill. the discretion of a
pregnant woman's physician in deterzining that a medical
emergency exists, to the detriment of her health.- As another
example, the apparent vagueness of the determination of non-
viability may chill physicians from determining that certain
fetuses are not viable, and, therefore, may place an undue
burden in the path of a woman seeking a pre-viability
abortion. In this Court's opinion, therefore, the harm to the:
patients whom Plaintiff represents, should the preliminary
injunction be denied, would be greater than the harm to the

- Defendants, if the injunction were granted.
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V. Whether Issuance of an Injunction would Serve the Public
Interest

The final prong of the prelininary injunction standard
requires this Court to determine whether the issuance of an
injunction would serve the public interest.

In this Court's opinion, the purlic interest is best
served bf a full and fair hearing on the zerits of the
constitutionality of this legislation, particularly in view of
the fact that the Plaintiff has demonstrated a substantial
likelihood of success of showing that nuzerous provisions in
House Bill 135 are unconstitutional. Accordingly, the Court
concludes that the public interest would be served by the

issuance of a preliminary injunction.

v clusj usions W

To summarize, this Court has held that all four prongs of
the preliminary injunction standard weigh in favor of granting
a preliminary injunction, which enjoins enforcement of all

provisions of House Bill 135. 1In addition, this Court has

\hald:

(1) it has federal question jurisdiction, under 28 U.S.cC.
§ 1331, over this constitutional challenge to a state statute,
(2) Plaintiff Haskell may seek pre-enforcement review of
House Bill 135, and this lawsuit ias therefore ripe;
(3) Plaintiff Haskell has standing to bring this action, and
Ray assert both his own rights and the rights of his patients;
(4) the Salerno standard no longer applies to a facial

challenge to pre-viability abortion regulations;
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(5) the Salerno standard does not apply to a facial
challenge to post-viability abortion requlations;

(6) although a state may proscribe most abortions subsequent
to viability, the state may not take awvay a preghant woman's
right to have a post-viability abortion where, in appropriate
medical judgment, such an abortion is rzcessary to preserve
her life or health--accordingly, strict scrutiny should nct te
‘utilized in this analysis;

(7) Plaintiff has demon;trated a substantial likelihood of
success of showing that the definition of "Dilation and
Extraction procedure® in O.R.C. § 29159.15(A) is
unconstitutional, because of vagueness;

(8) Plaintiff has demonstrated a substantial likelihood of
success of showing that the ban on use of the D&X procedure in
§ 2919.15(B) is unconstitutional, because the state may not
ban an abortion procedure unless there are safe and available
alternatives, and because this ban may chill the exercise of a
woman's right to a pre-viability abortion;

(9) Plaintiff has demonstrated a substantial likelihood of
success of showing that the ban on use of the D&X procedure
does not serve the stated interest of preventing unnecessary
cruelty to the fetus;

(10) Plaintiff has demonstrated a substantial likelihood of
success of showing that the mandated determination of non-
viability in § 2919.18(A) (1), as applied to the post-viability
ban (§ 2919.17(A)(2)) and the viability testing requirement

(§ 2919.18), 1is unconstitutional, because the objective
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standard in that determination is inconsistent with the purely
subjective standard in the definition of viable in
§ 2919.16(L);

(11) Plaintiff has demonstrated a substantial likelihood c*
success of showing that the definiticn of sericus risk of the
substantial and irreversible impairment of a zajor bodily
function in § 2919.16(J), as it applies to one allowable
exception to the ban on post viability atortions, in )
2919.17(A) (1), is unconstitutional, because its limitation to
factors relating solely to physical health impermissibly
restricts the physician's determination of whether an abortion
is necessary to preserve the health of the pregnant woman;

(12) P}a}ntiff has demonstrated a substantial likelihood of
success of showing that the definition of medical emergency in
§ 2519.16(F), as it applies to the post-viability ban (§
2919.17) and the viability testing requirement (§ 2919.18), is
unconstitutional, because it lacks a scienter requirement, and
thus is vague, and because it does not allow the physician to
rely on his or her own best clinical judgment that a medical
emergency exists, and so may chill physicians from determining
that a medical emergency exists even where necessary to
Preserve the pregnant woman's life or health;

(13) Plaintiff has demonstrated a substantial likelihood of
success of showing that the second physician concurrence
requirement in § 2519.17(B) (1) (b) is unconstitutional, because
it impermissibly limits the primary physician's discretion,

and because it may chill the performance of, post-viability
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abortions that are necessary to preserve the life or health of
the mothef;

(14) Plaintiff has demcnstrated a suzstantial likelihood of
success of showing that the choice of methed recuirement in
§ 2919.17(B) (1) (d) is unconstitutional, tecause it requires
the woman to bear an increased medical risk, forces the
physician to "trade off" the pregnant woman's health for that
of the fetus, and impermissibly interferes with the
physician's exercise of discretion, to the detriment of the
pregnant woman's health;

(15) Plaintiff has demonstrated a substantial likelihood of
success of showing that the second physician attendance
requirement in § 2919.17(B) (1) (e) is unconstitutional, because
the medical.emergency exception appears to be
unconstitutional;

(16) Plaintiff has demonstrated a substantial bikelihood of
success of showing that the rebuttable presumption of
viability in § 2919.17(C) is unconstitutional, because the
mandated determination of non-viability in House Bill 135
appears to be unconstitutional;

(17) Plaintiff has demonstrated a substantial likelihood of
success of showing that the viability testing  requirement in
§ 2919.18(A) (1) is unconstitutional, because the medical
emergency definition appears to be unconstitutional, and
because the mandated determination of non-viability appears to

be unconstitutional.
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This Court further concludes that the issuance of an

injunction will prevent irreparable injury to the patients of
Plaintiff Haskell, that such injury outveighs the injury which
will be suffered by Defendants if this injunction is issued,
and that the public interest would be served by the issuance

of this preliminary injunction.*!

WHEREFORE, based upon the aforecaid, this Court orders
that the Plaintiff's Moction for a Preliminary“Injunction be
GRANTED, effective as of the filing of this opinion.
Accordingly, Defendants, their employeés, agents, and servants
are preliminarily enjoined from enforcing any provision of
House Bill 135. Having considered the issue of bond as is

required by.Rule 65 of the Federal Rules of Civil Procedure,

44 Tnia Court adopts the findings set forth within this Opinion am its

. Findings of Fact, for purposes of Rule 52(a) of the Federal Rules of Civil
‘Procedure. Thims Court finde support for its lack of separate findings of
fact in the Supreme Court's holding °that there must be findings, etated

" either in the court's opinion or saeparately, which are gufficlent to
indicate the factual basis for the ultimate conclusion.* Rellaey v.
Everglades Drainage Dist., 319 U.S. 415, 422 (1543), quoted with approval
in +.¥. Rubber Latex Prod., Inc., 400 F.2d 401, 402 (6th
Cir. 1968); gew al®Q Slanco v, Unjited Countieg, No. 82-3115 (6th Cir.
1983) (allowing district court to adopt oral opinion as findings of fact
and conclusions of law for purposes of Rula 52); ett v. uc.

+ 338 7.2d 941 (6th Cir. 1964) (allowing

district court to adopt written memorandum as findings of fact and
conclueions of lawv for purposes of Rule 52).

Bowever, this Court assures Counsel for the Plaintiff and the state
Defendamts that their detailed, proposed Yindings of ract and Conclusions
of Lav ware thoroughly reviewed and form the basis of much of the
discussion contained herein. This includes the sutaissions of the state
Defendants which were not fully delivered to this Court's chambers, by
facsimile, until 3:45 a.m., this date. 1In short, the diligent efforts of
Counsel have not been in vain.

For purposes of completing the record, this Court also rendare the
following evidantiary rulinge: plaintiff's Exhibit 24 is admitted, for
the limited purpose of showing the position of the Azerican College of
Obstatriclans and Gynecologists on the federal Partial Birth Abortion Act
of 1995, but not for the truth of the statements asserted therein.
Plaintiff's Exhibit 25 (s excluded, as hearsay.
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this Court concludes that no bond should be required of the

Plaintiff.

Counsel listed below will note that a brief telephone

conference will be held, between Court ara Counsel, beginning
“at 4:00 p.mn., Eastern time, on Friday, December 22, 1995, for

the express purpose of determining further procedures to be

followed in this litigation. Specifically, Counsel should he
prepared to discuss vhether they wish to procéed to trial upon
the merits of the captioned cause, at a date in mid-1996, or
wvhether, in the alternative, Defendants wish to take an
{mmediate appeal of this decision to the Sixth Circuit Court

of Appeals, pursuant to 28 U.S.C. § 1292¢a) (1).

December 13, 1995 éiéﬁlw@ﬁaéalcz:\

WALTER HERBERT RICE
UNITED STATES DISTRICT JUDGE
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